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PREFACE  TO  THE  THIRD  EDITION. 


During  the  two  years  which  have  elapsed  since  the  last 
edition  of  these  Notes,  the  work  of  legislation  has  gone  for- 
ward as  of  old,  and  the  courts  of  law  have  not  been  idle.  So 
far  as  the  result  in  either  case  affects  the  business  of  Justices, 
,  it  will  be  found  touched  upon  in  the  present  volume,  which, 
apart  from  these  necessary  interpolations,  is  no  mere  reprint. 
Several  articles  have  been  included  for  the  first  time ;  others 
have  been  expanded ;  while  the  Index  has  been  re-cast  from 
beginning  to  end.  Over  this  last  piatter,  indeed,  no  pains 
have  been  spared  in  the  endeavour  to  construct  a  thoroughly 
efficient  chapter  of  reference  which  may  be  counted  upon 
when  time  is  of  importance  and  patience  out  of  the  question. 

As  regards  the  book  itself,  I  have  the  satisfaction  to  believe 
that  it  has  answered  the  purpose  with  which  it  came  into  the 
world,  and  to  know  that  it  has  met  with  a  wide  and  kindly 
reception  among  many  who  most  assuredly  stand  in  need  of 
no  elementary  information. 

In  conclusion,  I  have  only  to  hope  that  it  may  pass  by 

degrees  into  the  still  broader  circle  of  people  who  are  neither 
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Justices  nor  lawyers.  That  man's  existence  must  be  enviably 
serene  who  is  content  to  care  for  none  of  these  things.  But 
even  he  might  find  it  of  advantage  to  make  acquaintance 
with  a  few  *  things'  which,  if  *not  generally  known/  are 
only  so  because  they  have  hitherto  been  written  in  what  for 
the  world  in  general  are  sealed  books.  Upon  this  point, 
however,  I  have  used  all  decent  persuasion  in  my  preface  to 
the  original  edition,  which  still  stands  in  its  place. 

W.  KNOX  WIGRAM. 


The  Chesnuts,  Twickenham, 
January J  1883. 


PREFACE  TO  THE   FIRST    EDITION. 


In  every  other  profession  and  business  under  the  sun,  a 
man  must  serve  an  apprenticeship  of  some  kind  before  he 
takes  his  turn  at  the  honours  and  duties  of  a  master- 
craftsman.  The  exception  is  that  of  the  Justice  of  the 
Peace.  His  appointment  upon  the  Commission  implies  no 
acquaintance  with  the  Statutes  at  large.  He  need  never 
have  heard  a  case  tried.  His  sole  credentials  are  the 
instincts  and  education  of  an  English  gentleman.  Yet, 
both  in  volume  and  variety,  the  amount  of  work  which  in 
these  days  may  be  instantly  forced  upon  his  attention  is 
enormous.  He  is  called  upon  to  encounter  it  at  once.  He 
must  do  justice,  both  to  himself  and  to  others,  with  no 
further  training  in  the  matter  than  such  as  he  can  accomplish 
by  the  way. 

Text-books  are,  of  course,  at  his  command.  To  these 
useful  and  indispensable  manuals  I  should  be  ungrateful 
indeed  if  I  did  not   confess  my  own  private  obligations. 
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But  they  are  written  from  a  professional  stand-point,  and 
are  necessarily  encumbered  with  detaiL  The  novice, 
perhaps,  may  be  excused  for  comparing  them  with  the 
working-plans  and  cross-sections  of  a  building,  explained  in 
surveyor's  language.  iN'othing  can  be  more  useful,  nothing 
more  necessary,  for  an  especieil  purpose.  Only  he  would 
understand  them  better  after  looking  at  a  rough  sketch  in 
perspective  of  the  house  itself. 

That  there  is  *  no  royal  road  '  to  technical  knowledge  of 
any  sort  has  been  the  bugbear  of  generations.  Anyhow, 
when  time  is  precious,  don't  let  us  waste  it  in  driving 
through  ponds  and  ploughed  fields.  I  have  tried  my  hand 
at  a  track,  and  these  Notes  are  the  result.  I  offer  them  with 
unfeigned  diffidence,  and  a  real  dread  of  being  suspected  of 
undue  presumption  in  a  self-sought  task. 

I  have  endeavoured,  at  the  outset,  to  give  a  short  view  of 
the  position  and  duties  of  a  Justice,  and  of  the  general 
nature  of  the  work  for  which  he  is  responsible.  I  have 
touched  upon  the  ordinary  course  of  Summary  Jurisdiction, 
and  Committal  for  Trial,  with  special  reference,  in  the  former 
case,  to  the  changes  which  have  been  brought  about  by  the 
legislation  of  1879. 

In  the  Second  Part  will  be  found  an  arrangement  of 
particular  subjects,  treated  in  alphabetical  order.  Kobody 
who  has  so  far  suppressed  all  considerations  of  literary 
vanity  as  to   condemn   his  work  to    the  similitude    of    a 
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round-robin  can  be  supposed  to  have  been  actuated  by  any 
but  the  most  unselfish  motives. 

It  is  not  pretended  that  these  pages  are  issued  without 
strong  hope  that  they  may  be  found  serviceable  not  only  to 
those  who  have  their  work  to  learn,  but  to  those  who  are 
actually  engaged  in  performing  it.  One  man's  experience  is 
very  like  another's,  and  my  own,  at  least,  has  taught  me 
that,  in  half  the  cases  in  which  we  find  ourselves  at  fault,  it 
is  through  forgetfulness  of  some  simple  fact  or  rule  which 
we  ought  to  have  remembered,  and  do  remember  directly 
we  are  reminded  of  it.  Short  and  reliable  information, 
available  on  the  spot,  is,  next  to  ready  money,  the  most 
desirable  thing  in  life. 

Finally,  I  should  be  sorry  indeed  to  warn  ofi"  those  readers 
whose  office  is  not  the  administration  of  the  law.  People 
might  really  know  with  advantage  a  little  more  than  they  do 
of  the  rules  under  which  they  are  obliged  to  live.  It  is  no 
question  of  recondite  study,  but  of  information  which  has  a 
direct  and  daily  interest  for  us  all.  Variety,  at  all  events,  is 
not  wanting.  Our  work  is  a  magnificent  medley.  A  strange 
roll-call  might  be  made  from  the  tops  of  the  following  pages. 
^  Nihil  humanum  a  nobis  alieimm,'  Among  the  thousand 
guises  of  crime,  among  the  complicated  provisions  for  a  safe 
and  civilised  existence,  one  drops  upon  the  small  trouble  of 
our  country  friend  who  has  found  a  Colorado  beetle. 

The  present  volume  has  extended  far  beyond  its  originally 
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(lestined  limit.  The  bounds  have  receded  as  the  work 
advanced.  I  only  wish  that  the  *  lust  of  completion,*  which 
grows  upon  one  in  every  task  which  is  worth  completing  at 
all,  could  have  produced  a  worthier  result.  There  is  no  need 
to  say  more.  If  the  tool  be  useful,  the  workman  will 
discover  the  use.  If  otherwise,  there  is  nothing  upon  earth 
more  futile  than  fiddling  over  a  Preface. 


W.  K.  W. 
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CHAPTER  L 

JUSTICES — JURISDICTION — DIVISIONS — PBTTY  AND   SPECIAIi 

SESSIONS. 

It  is  amusing  to  read  the  lamentations  of  a  century  since 
over  the  intolerable  and  multifarious  amount  of  business 
which  had  been  heaped  upon  Justices  of  the  peace.  We 
have  had  to  put  our  shoulders  to  the  wheel  since  then.  We 
have  seen  an  increase  of  labour  and  responsibility  from  which 
our  grandfathers  might  well  have  shrunk.  We  see  it 
advancing  still,  and  with  no  gradual  or  doubtful  growth. 
Session  after  session  takes  up  the  tale : — Something  new  for 
the  County  Authority,  More  work  for  that  never-entirely- 
occupied  couple,  *  Two  Justices  in  petty  sessions.* 

The  ordinary  duties  devolving  under  the  Commission  of 
the  peace,  of  which  we  have  undertaken  to  give  some  account, 
are  partly  of  a  judicial — partly  of  an  admimstrative  character. 
By  judicial,  we  mean,  for  the  present,  those  which  concern 
the  determination  of  matters  of  offence  and  complaint,   or 
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which  are  incidental  to  proceedings  between  plaintiff  and 
defendant,  prosecutor  and  accused. 

Under  the  head  of  Administrative  duties,  we  may  place  all 
those  civil  functions  which  are  entrusted  to  a  Justice  by  virtue 
of  his  office,  and  which  cannot  be  described  as  judicial  in  the 
ordinary  acceptation  of  the  term.  In  many  cases  it  would 
be  difficult,  no  doubt,  to  mark  the  border  line,  but  in  the 
main  it  is  quite  clear  enough. 

It  is  in  the  performance,  as  a  rule,  of  his  judicial  duty,  that 
a  Justice  exercises  the  wide  authority  which  is  known  by  the 
general  name  of  Summary  Jurisdiction.  In  the  same  category 
falls  the  judicial  business  at  Quarter  Sessions,  where  he  takes 
his  part,  either  in  the  decision  of  appeals  from  the  Divisional 
Courts  below,  or  in  the  trial  of  offenders  charged  with  crimes 
of  the  graver  or  indictable  class. 

He  exercises  his  judicial  function,  although  in  a  special 
and  restricted  form,  when  he  commits  for  trial  persons  charged 
before  him  with  offences  which  it  is  beyond  his  province  to 
punish  in  a  summary  manner.  Here  he  carries  his  investigation 
up  to  a  certain  point  only  j  when,  if  judicially  satisfied  that 
the  trial  ought  to  proceed,  he  transmits  it  either  to  Sessions 
gr  the  Assizes,  as  the  case  may  be.  Should  he,  on  the  other 
hand,  be  of  opinion  that  it  ought  not  to  proceed,  he  discharges 
the  accused  in  the  exercise  of  a  like  discretion. 

Under  the  head  of  Administrative  duties  fall  all  those 
matters  of  civil  polity  which  are  entmsted  to  the  hands  of 
Justices  ii^  the  interest  ol  social  order,  and  otherwise  for  the 
general  good.  The  regulation  of  the  retail  traffic  in  strong 
drink — the  granting  of  licences  for  various  purposes — ^the 
general  and  authoritative  superintendence  exercised  with 
respect  to  Highways,  Lunatics,  and  the  Poor — the  attendance 
at  Prison,  and  Asylum  Committees,  &c.,  may  serve  as 
instances  in  this  direction.  Of  weightier  character,  but  of 
the  same  nature,  are  those  which  he  discharges  as  a  member 
of  his  County  Authority,  composed  of  the  entire  body  of  its 
Justices  periodically  assembled. 
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Let  us  now  turn  to  the  conditions  under  wliich  these  duties 
are  to  be  exercised.  We  shall  at  present  speak  exclusively 
of  those  which  a  Justice  performs  in  what  may  be  considered 
his  subordinate  capacity,  t.e.,  *  out  of  Quarter  Sessions/ 

He  is  placed  then  upon  the  Commission  of  the  Peace  for 
some  particular  County  or  Borough.  Inside  its  boundaries 
he  is,  prima  facie,  capable  of  exercising  at  any  place,  and  for 
every  purpose,  the  full  powers  of  his  office.  But  practically, 
at  least  as  regards  the  County  Justice,  his  actual  field  of 
usefulness  is  confined  within  narrower  limits. 

We  must  remember  that  while,  for  many  purposes,  one 
Justice  may  act  alone,  independently  of  any  assistance  from 
his  fellows,  in  the  great  majority  of  cases,  and  as  regards  the 
discharge  of  business  in  general,  the  presence  of  a  Bench 
composed  of  two  or  more  Justices  is  indispensable.  And  for 
the  sake,  among  other  things,  of  securing  this  necessary  co- 
operation, every  county  is  parcelled  out  into  districts  known 
as  Divisions.  Each  Division  has  its  own  staff  of  Justices, 
furnished  usually  from  among  those  residing  in  the  immediate 
neighbourhood,  and  its  court-house  or  established  place  of 
meeting.  In  extensive  Divisions,  two  or  more  places  are 
frequently  appointed  for  this  purpose. 

As  a  general  rule,  all  matters  of  an  administrative  descrip- 
tion which  require  to  be  performed  within  a  Division,  are 
performed  by  the  Bench  of  that  Division,  to  the  exclusion  of 
external  interference.  Thus  each  Division  constitutes  a 
separate  and  independent  'Licencing  District,'  within  the 
Intoxicating  Liquor  Acts;  and  the  whole  control  of  the 
local  liquor-traffic  is  vested  in  its  Justices.  In  fact  it  may 
be  generally  stated  that  whenever  any  civil  matter  whatever, 
having  reference  to  any  locality,  is  referred  to  the  cognisance 
or  control  of  Justices,  the  Justices  of  the  Division  within 
which  such  matter  arises,  or  to  which  it  relates,  are  the  onlv 
proper  parties  to  entertain  it. 

Similarly,  as  regards  judicial  business,  or  matters  of  offence 
and  complaint,  each  Bench  considers  itself  and  is  considered 
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by  others,  as  told  off  in  charge  pf  that  particular  part  of  the 
county  which  is  comprised  ip  its  own  Division.  And  as  a 
matter  of  pustom,  courtesy,  and  convenience,  and  in  some 
instances  of  express  enactment,  its  members  do  not  concern 
themselves  ^th  a^airs  of  this  description  which  must 
be  considered  as  having  arisen,  or  as  properly  cognizable, 
within  the  preserve  pf  tjieir  neighbours. 

It  follows,  fropi  the  inher.ent  right  of  every  county  Justice 
to  act  throughout  its  l^pgth  a|i,d  breadth,  that  he  is  competent 
to  take  his  seat  upon  the  Bencji  pf  any  of  its  Divisions.  But, 
practically,  the  Justices  whp  haye  attached  themselves  to 
each  separate  Bench  confine  themselves  to  their  own  Division, 
in  which  they  act  togethe?:  as  a  distinct  and  independent 
body. 

Every  meeting,  at  the  accustomed  place  of  assembly,  com- 
posed of  two  or  more  Justices,  in  the  execution  of  their  office, 
constitutes  a  Petty  sessiopal  coprt  for  the  Division.  And,  at 
a  petty  session  thus  formed,  all  ordinary  judicial  business 
which  can  possibly  be  dealt  with  before  a  Bench  of  Justices 
may  be  transacted. 

Previously  to  the  recpnt  Act,  there  was  nothing  to  prevent 
any  Justice  from  hearing  and  deciding  any  case  which  he  was 
competent  to  dispose  of  alone,  either  in  his  own  dining-room 
or  elsewhere.  Neither  was  t}iere  anything  to  hinder  any 
two  or  more  Justices  from  holding  and  acting  in  petty  session 
at  any  place  they  might  select ;  provided  of  course  that  they 
kept  within  the  four  comerp  of  the  county.  Certain  matters 
were  no  doubt  specially  required  by  jstatute  to  be  transacted 
at  *the  usual  place  of  meeting,'  or  at  *a  place  appointed 
for  holding  petty  sessions '  \  but,  except  as  regards  these 
particular  proceedings,  they  l^ad  no  need  to  confine  themselves 
to  any  special  court-hpuse.  Tempora  mutantur.  This  is 
our  privilege  no  longer.  The  Summary  Jmisdiction  Act 
expressly  provides  that  no  Case  arising  under  that  Act,  or 
under  any  other  Act  whether  pa^  or  future  is  hereafter  to  be 
Jieard,  tried  or  deterpiined  1)y  any  court  of  summary  juris- 
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diction,  whether  composed  of  one  or  more  Justices,  except 
when  sitting  in  open  court:  a  term  which  includes  (i)  a 
petty  sessional  court-house,  i.e.,  a  place  at  which  Justices  are 
accustomed  to  assemble  for  the  purpose  of  holding  sessions  \ 
(ii)  an  occasional  court-house,  t.e.,  a  police-station  or  other 
place,  previously  appointed  by  the  Justices  to  be  used  for 
occasional  purposes. 

No  Case  arising  under  the  new  Act,  or  under  sjif  ficture 
Act,  unless  otherwise  prescribed,  which  i»  triable  before  a 
court  of  summary  jurisdiction,  can  be  heard  or  adjudged  by 
a  court  composed  of  less  than  two  Justices.  Moreover  the 
power  of  Justices,  when  sitting  otherwise  thali  in  a  petty 
sessional  court-house,  is  limited  to  the  infliction  of  imprison- 
ment for  not  exceeding  fourteen  days,  or  a  fine  (including 
costs)  of  not  over  a  sovereign.  And  a  single  Justice  sitting 
alone  in  such  petty  sessional  court-house  (and  d,  fortiori  in 
an  occasional  court-house)  can  impose  no  higher  penalties. 

There  were  a  multitude  of  cases,  as  we  shall  presently  see, 
with  which  one  Justice  was  as  competent  to  deal  as  a  full 
Bench.  With  these  he  may  deal  still,  provided  he  do  so  in 
*  open  court,'  and  subject  to  virtual  emasculation  as  regards 
coercive  power. 

Special  sessions  are  meetings  usually  convened  by  previous 
notice,  and  held  either  as  occasion  may  require  or  at  fixed 
intervals  throughout  the  year  for  various  statutory  purposes, 
which  are  commonly  of  the  administrative  rather  than  the 
judicial  description.  They  are  appointed,  inter  alia,  for  the 
transaction  of  Highway  matters — for  hearing  appeals  against 
Poor  rates — for  revising  Jury-lists — and  for  licencing  pur- 
poses, both  under  the  Intoxicating  Liquor  Acts,  and  with 
reference  to  dealers  in  game,  gunpowder,  &c. 

The  chairman  of  a  county  Division  is  either  elected 
annually  by  his  brother  Justices,  or  chosen  from  time  to 
time,  according  to  the  custom  of  each  particular  Bench.  He 
assumes  the  general  conduct  of  business  when  present,  but 
his  position  entitles  him  to  no  second  or  casting  vote.     And 
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here  it  may  be  observed  that  the  decision  of  a  Bench  must  in 
all  cases  be  the  decision  of  a  nugority.  If,  for  instance,  two 
Justices  are  competent,  by  statute,  to  convict  of  some  par- 
ticular offence,  and  there  happen  to  be  half  a-dozen  present, 
three  of  whom  are  in  favour  of  a  conviction  and  three  the 
other  way,  no  decision  can  be  come  to,  and,  unless  proceed- 
ings be  adjourned  for  the  purpose  of  obtaining  the  attendance 
of  other  Justices,  the  prisoner  is  entitled  to  be  discharged. 

At  all  such  sessions  it  is  the  business  of  the  Clerk  of  the 
Division  to  assist  the  Justices  generally;  to  advise  them, 
when  necessary,  as  to  matters  of  law  and  of  detail ;  to  take 
minutes  of  the  proceedings  in  every  case  \  to  receive  and 
transmit  all  fines,  and  to  perform  an  immense  variety  of 
duties  which  can  only  be  satisfactorily  executed  by  a  gentle- 
man of  education,  intelligence  and  discretion.  'An  ancient 
clerk,'  declares  Lord  Bacon,  'skilful  in  precedents,  wary  in 
proceeding,  and  understanding  in  the  business,  is  an  excellent 
finger  of  a  court,  and  doth  many  times  point  the  way  to  the 
Judge  himself.' 

Thus  much  for  our  Divisional  system,  in  which  those  Jus- 
tices who  act  as  Stipendiary  magistrates  take  no  part.  They 
are  appointed  in  provincial  towns  and  populous  districts, 
under  the  Municipal  Corporation  Act,  and  are  distinguished 
from  their  less  fortunate  brethren  by  the  very  marked  ad^ 
vantage  of  a  salary.  The  local  board  of  a  city  or  place 
having  25,000  inhabitants  may  procure  the  appointment  of 
such  an  official  for  their  district 

A  Stipendiary  magistrate,  it  may  be  remarked,  has  power, 
when  sitting  in  his  police-court  alone,  to  do  any  act,  and 
exercise  any  jurisdiction,  which  can  be  done  or  exercised  by 
two  or  more  ordinary  Justices;  even  although  such  act  or 
jurisdiction  be  expressly  required  by  statute  to  be  done  or 
exercised  by  Justices  in  petty  sessional  court.  But  he  has, 
as  a  rule,  no  authority  to  act  as  a  Justice  of  the  peace  in 
business  transacted  at  special  sessions,  or  at  Quarter  sessions. 


CflAPTEE  II. 

SUMMARY  JURISDICTION    UPON   INFORMATION — PRELIMINARt 

PROCEEDINGS. 

To  resume  our  account  of  the  judicial  duties  of  a  Justice. 
These,  as  we  have  already  seen,  are  of  a  twofold  nature.  In 
the  one  case  he  sits,  by  virtue  of  his  summary  jurisdiction,  to 
hear  and  dispose  of  those  minor  charges  and  complaints 
which  are  not  matter  of  indictment,  and  over  which  (setting 
any  question  of  appeal  aside  for  the  present)  he  has  absolute 
authority  to  act  as  judge.  In  the  other  he  has  to  deal  with 
charges  of  a  graver  nature,  which  are  brought  before  him  for 
a  totally  distinct  purpose,  that  of  committing  the  alleged 
offender  to  take  his  trial  before  a  jury  elsewhere.  We  shall, 
in  the  first  instance,  speak  exclusively  of  business  of  the 
former  description. 

It  will  naturally  be  asked.  Where  lies  the  dividing  line 
between  these  two  classes  of  offence  ?  By  what  token  are  we 
to  discern  whether  the  accused,  in  any  particular  case,  ought 
to  be  committed  and  indicted,  or  may  be  dealt  with  in  a 
summary  manner]  The  answer  is  not  far  to  seek.  Every 
offence  was,  at  Common  Law,  indictable  at  the  suit  of  the 
Crown.  But  whenever  any  offence  has  been  made  over  by 
statute  to  the  jurisdiction  of  Justices,  the  more  formidable 
course  of  procedure  has  been,  as  a  rule,  thereby  superseded. 
In  some  instances,  as  in  that  of  assault,  it  is  in  the  discretion 
of  Justices  either  to  deal  with  an  offence  under  their  summary 
powers,  or  to  treat  it  as  indictable  and  send  it  for  trial, 
where,  under  the  circumstances,  it  seems  to  deserve  a  heavier 
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punishment  than  any  which  they  are  themselves  empowered 
to  inflict.  In  other  cases,  as  in  that  of  dog-stealing,  a  second 
oflFence,  after  previous  summary  conviction,  is  declared  to  he 
matter  of  indictment.  Their  right  to  take  cognisance  of  any 
particular  oflFence  is  thus  purely  statutory,  and  must  be  created 
hy  special  enactment.  And  this  jurisdiction  has  sometimes 
been  given  to  one  Justice  alone,  sometimes  to  two  or  more, 
at  the  discretion  or  caprice  of  the  Legislature.  Previously  to 
1880,  one  Justice  could  send  a  man  to  six  months'  hard 
labour  for  maliciously  damaging  a  garden,  while  it  took,  as  it 
still  takes,  two  to  fine  an  old  woman  half-a-crown  for  being 
tipsy  and  troublesoma  However,  in  all  stages  of  every  case, 
preliminary  to  the  actual  hearing,  one  Justice  may  always  do 
every  act  that  can  by  any  possibility  be  required. 

The  leading  rules  relating  to  summary  procedure  have 
hitherto  been  written  in  the  11  &  12  Vict.  c.  43,  an  enact- 
ment usually  known  as  Jervis'  Act  (JN'o.  2) — a  household 
word  on  every  bench.  It  applies  to  cases,  generally,  where 
an  Information  is  laid  before  a  Justice  that  some  per- 
son has  committed,  or  is  suspected  to  have  committed,  an 
oflFence  or  act,  within  his  jurisdiction,  for  which  he  is  liable 
upon  summary  conviction  to  be  imprisoned,  fined,  or  other- 
wise punished.  It  applies  also  to  another  class  of  cases,  to 
be  considered  hereafter,  where  a  Complaint  is  made  to  any 
such  Justice,  upon  which  an  order  for  the  payment  of  money 
or  otherwise  may  be  founded.  These  last  we  will  disregard 
for  the  present. 

The  first  condition,  then,  of  judicial  interference  is  that 
the  act  should  have  been  committed  within  the  jurisdiction  \ 
the  second,  that  an  Information  should  be  laid.  As  regards 
the  first,  we  may  observe,  in  addition  to  our  remarks  in 
the  last  chapter,  that,  under  the  Summary  Jurisdiction  Act 
(sec.  46):  — 

1.  When  an  oflFence  is  committed  in  any  river,  or  other 
water  running  between  or  forming  the  boundary  of  the  juris- 
diction of  two  courts,  it  may  be  tried  by  either  court 
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2.  When  an  offence  is  committed  on  the  boundary  of  the 
jurisdiction  of  two  courts,  or  within  five  hundred  yards  of 
such  boundary,  or  is  begun  within  one  jurisdiction  and  com- 
pleto<l  in  the  other,  it  may  be  tried  by  either  court. 

3,  When  an  offence  is  committed  on  any  person,  or  in 
resi>ect  of  any  property,  in  or  upon  any  carriage  or  vehicle 
employed  on  any  journey,  or  on  board  of  any  vessel  upon 
inland  waters,  it  may  be  tried  by  any  court  of  summary 
jurisdiction  through  whose  jurisdiction  such  carriage  or  vessel 
may  have  passed  in  the  course  of  the  journey  or  voyage 
during  which  the  offence  was  committed.  And  if  the  side, 
bank,  centre,  or  other  part  of  any  road,  river,  or  canal, 
traversed  in  the  course  of  such  journey  or  voyage,  be  the 
boundary  of  the  jurisdiction  of  two  courts,  the  offence  is 
triable  in  either. 

An  Information  must  generally  be  laid  by  the  party 
aggrieved;  but  where  the  offence  is  not  an  individual 
grievance,  but  concerns  the  public  at  large,  anybody  is  at 
liberty  to  come  forward  for  that  purpose.  Where  no  time  is 
indicated  by  the  statute  under  which  proceedings  are  taken, 
it  must  be  laid  within  six  months  of  the  act  complained  of. 
In  some  cases,  the  statutory  period  is  limited  to  forty-eight 
hours.  In  one,  at  least,  it  is  extended  to  three  years.  As  a 
general  rule,  an  information  should  be  in  writing,  although 
this  formality  is  sometimes  specially  dispensed  with,  as  in 
cases  falling  within  the  *  Cruelty  to  Animals  Act,'  the  *  I^ail- 
way  Clauses  Consolidation  Act,'  <fec.,  and  is  not  required 
within  the  Metropolitan  Police  District.  It  must,  in  certain 
cases,  be  verified  upon  oath.  This  is  necessary  in  proceed- 
ings under  the  *  Game  Act,'  the  *  Malicious  Injuries  Act,'  <fec., 
and  always,  as  will  presently  be  seen,  where  it  is  expedient 
to  arrest  the  accused  at  once.  One  offence  only  must  be 
charged,  and  that  in  a  direct  and  positive  manner,  accompa- 
nied by  a  statement  of  such  facts  as  may  be  necessary  to 
show  that  the  legal  offence  was  actually  completed,  and  took 
place  within  the  jurisdiction  of  the  Justice  informed.     No 
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objection,  it  is  true,  is  allowed  to  be  taken  in  respect  of  any 
variance  between  such  Information  and  the  evidence  subse- 
quently adduced  ;  but  by  such  variance  must  be  understood 
a  mere  difference  between  the  way  of  stating  and  the  way  of 
proving  what  is  virtually  the  same  thing — not  a  divergence 
which  goes  to  the  whole  gist  of  the  charge.  Thus,  upon  an 
Information  for  assaulting  a  constable,  it  was  held  that  the 
defendant  could  not  be  convicted,  alternatively,  of  a  common 
assault,  the  two  offences  being  distinct,  and  created  by  differ- 
ent statutes.  Any  mere  variance  as  to  the  time  or  place  of 
an  alleged  offence  is  not  material,  assuming  of  course  that 
the  offence  be  proved  to  have  taken  place  within  the  period 
during  which  an  Information  may  legally  be  laid,  and  at 
some  place  over  which  the  Justices  have  jurisdiction.  And 
if  the  latter  should  be  of  opinion  that  the  defendant  was 
really  misled  in  any  way  by  the  manner  in  which  the  charge 
was  stated,  they  may  adjourn  the  hearing  upon  such  terms 
as  they  may  think  lit,  including  any  necessary  amend- 
ment. Two  or  more  persons  who  may  have  joined  in  com- 
mitting an  offence  may  be  included  in  one  Information. 
Finally,  every  defendant,  however  trivial  his  offence,  may 
demand  to  be  regularly  informed  against,  before  being  sub- 
jected to  further  proceedings. 

The  next  step  is  to  procure  the  attendance  of  the  person 
charged.  Where  he  has  been  already  apprehended,  a  step 
which,  as  we  shall  elsewhere  see,  may  be  taken  without  cere- 
mony in  a  great  many  cases,  of  course  nothing  further  is 
necessary.  He  is  probably  already  in  the  lock-up,  ready  to 
-be  produced  when  wanted.  Otherwise,  it  will  be  necessary 
to  enforce  his  attendance  in  more  formal  manner. 

The  issue  of  process  for  this  purpose  is  so  far  a  judicial 
as  distinguished  from  a  merely  ministerial  act,  that  if,  upon 
the  facts  as  stated  by  the  complainant,  it  be  obvious  that  the 
latter  has  no  right  to  institute  the  charge,  or  that  it  is  idle 
and  trumpery,  or  that  further  proceedings  would  be  altogether 
nugatory,  the  Justice  may  decline  to  take  cognisance  of  the 
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matter,  and  cannot  be  compelled  to  do  sa  *A  Justice/ 
observed  Cockbum,  C.  J.,  upon  a  recent  occasion,  *has  a 
discretion  to  exercise  in  such  cases,  and  the  preliminary 
inquiry,  as  to  whether  a  charge  is  to  go  further,  is  as  much  a 
judicial  transaction  as  the  hearing  itself  would  be.  And, 
having  once  exercised  his  judicial  discretion  in  the  matter, 
this  court  can  neither  reverse  his  decision  nor  force  him  to 
decide  the  case  over  again.*  {K  v.  Stipendiary  of  Leeds, 
Q.  B.,  July  2,  1877;  see  41  J»  R  529.)  In  the  ordinary 
course  of  v  events,  however,  the  Justice  will  cause  the 
defendant  to  be  brought  before  him,  either  by  means  of  a 
summons  or  a  warrant.  The  former  must  contain  a  concise 
statement  of  the  charge,  coupled  with  an  order  requiring 
the  person  named  to  appear  et  a  certain  time  and  place  to 
answer  the  same.  It  must  be  served  upon  the  defendant 
either  by  delivering  it  to  him  personally,  or  by  leaving  it 
for  him  vMh  some  person,  at  his  last  or  usual  place  of  abode. 
It  is  for  the  Justices  to  decide  whether  the  service  took  place 
a  reasonable  time  before  the  hearing.  In  some  few  instances 
a  minimum  period  is  prescribed  by  statute.  A  warrant,  which 
contains  a  similar  statement,  is  an  order  to  the  constable,  or 
other  person  to  whom  it  is  ^addressed,  to  apprehend  the 
person  wanted,  and  bring  him  before  the  Justices  to  answer 
the  charge.  A  summons  may  be  served  in  any  part  of 
England  or  Wales^  and,  under  a  recent  Act,  in  Scotland.  A 
warrant  may  be  sent  to  any  place  in  the  United  Kingdom ; 
but  as  its  execution  implies  the  use  of  force,  wh^.n  necessary, 
it  is  of  no  avail  beyond  the  jurisdiction  of  the  Justice  grant- 
ing it,  without  the  assent  of  some  Justice  answerable  for  the 
Queen's  peace  in  the  locality  where  it  is  to  be  executed. 
This  is  evidenced  by  his  indorsing,  or  as  it  is  technically 
termed  *  backing '  the  warrant.  The  latter  formality  may  be 
dispensed  with  in  cases  of  *  fresh  pursuit,'  i.e.,  whei-e  the 
object  of  the  warrant  is  pursued  direct  into  some  adjoining 
county,  and   arrested  within   seven   miles  of   the   frontier, 

measured  as  the  crow  flies. 

i 
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Whatever  may  be  the  nature  of  the  alleged  offence,  the 
question  whether  a  summons  or  a  warrant  should  be  employed 
in  the  first  instance  is  for  the  discretion  of  the  acting 
Justice.  Before  a  warrant  can  issue,  it  is  indispensable  that 
the  Information  should  be  verified  upon  oath.  As  regards 
the  general  run  of  offences  which  fall  within  the  pale  of 
summary  jurisdiction,  a  summons  is  usually  the  first  step. 
Should  it  be  disregarded  or  disobeyed,  a  warrant  may  at  once  be 
resorted  to — the  information  being  previously  verified  as  above 
— and  the  accused  has  his  own  carelessness  or  contumacy  to 
thank  for  the  indignity  of  being  brought  up  in  custody. 

One  more  point  remains  to  be  noticed  before  he  can  be 
finally  placed  in  the  dock,  A  Justice,  upon  sworn  informa- 
tion that  any  person  believed  to  be  then  in  England,  Wales 
or  Scotland,  is  likely  to  give  material  evidence,  either  for 
the  prosecution  or  the  defence,  and  will  not  voluntarily 
appear  as  a  witness,  is  bound  to  issue  a  summons,  usually 
distinguished  as  a  *  subpoena,'  requiring  his  attendance. 
Previously  to  the  Summary  Jurisdiction  Act,  1S79,  followed 
by  the  *  Process  Amendment  Act,  1881,'  no  such  summbns 
was  available  outside  the  county,  borough,  or  place  over 
which  the  Justice  issuing  it  held  jurisdiction;  and  even 
now,  if  intended  for  service  beyond  such  limits,  it  is  required, 
for  reasons  which  are  not  very  obvious,  to  be  backed  in  the 
same  manner  as  a  warrant.  And  should  such  person, 
without  just  excuse,  refuse  to  appear,  then,  upon  proof  of 
service  of  the  summons,  and  that  a  reasonable  sum  was 
tendered  for  costs  and  expenses,  a  warrant  may  be  issued  for 
his  apprehension.  The  latter  course  may  indeed  be  taken 
at  the  outset,  at  all  events  where  the  witness  is  within  tha 
jurisdiction  of  the  Justice,  should  the  latter  be  satisfied,  by 
evidence  upon  oath,  that  the  witness  would  not  attend  with- 
out being  compelled  to  do  so. 

The  ordinary  forms  of  Information,  summons,  warrant,  &c., 
above  referred  to,  will  be  found  in  the  Appendix. 


CHAPTER  III. 

SUMMARY  JURISDICTION   UPON   INFORMATION — THE   HEARING 

AND   PUNISHMENT. 

Previously  to  the  actual  hearing,  one  Justice  may,  as  has 
been  said,  do  all  that  is  necessary  in  the  way  of  receiving 
the  Information,  issuing  the  summons,  &c.,  and,  until  the 
operation  of  the  recent  Summary  Jurisdiction  Act,  the  rule 
was  that  any  single  Justice  might  hear  and  determine  any 
matter  of  Information,  unless  the  presence  of  more  than  one 
was  expressly  required  by  the  statute  under  which  it  was 
laid.  Eecent  legislation  has  made  a  great  change  in  this 
respect ;  and  we  will  accordingly  suppose  that  the  defendant 
has  been  brought  up,  or  has  appeared  for  trial,  before  a  bench 
composed  of  two  or  more  Justices  regularly  assembled. 

The  first  step,  under  the  new  Act,  will  be  to  consider  whether 
he  stands  in  any  danger  of  being  sentenced  to  peremptory 
imprisonment  for  more  than  three  months.  Because  in  all 
cases  in  which  this  would  be  a  possible- result  of  his  convic- 
tion (unless  the  charge  be  one  of  assault)  the  court  is  bound 
at  the  outset  to  inform  him  that  he  is  entitled,  if  he  pleases, 
to  be  tried  by  a  jury,  and  to  ascertain  his  wishes  in  this 
respect.  He  must  make  his  choice  before  the  charge  is  gone 
into,  and  not  afterwards ;  and,  should  he  claim  to  be  tried 
by  a  jury,  the  court  are  required  to  deal  with  the  case  in  all 
respects  as  if  he  were  charged  with  an  indictable  offence,  and 
not  with  an  offence  punishable  on  summary  conviction. 

The  above  (section  17)  does  not  apply  to  the  case  of  a  child 
under  twelve,  unless  his  parent  or  guardian  happen  to  be 
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present  in  court.  The  Justices  are  required  to  ascertain  that 
fact,  and,  if  he  is,  to  address  the  above  question  to  such 
person,  and  take  his  decision  upon  the  point. 

To  return,  however,  to  the  main  line.  The  substance  of 
the  Information  is  first  of  all  stated  to  the  accused  by  the 
clerk,  and  he  is  asked  whether  he  has  any  cause  to  show  why 
he  should  not  be  convicted.  And  if  he  admit  the  charge  and 
show  no  sufficient  cause,  convicted  he  will  be  accordingly.. 
Before  passing  sentence  in  such  a  case,  the  Justices  will,  if 
they  see  fit,  call  for  evidence  of  the  circumstances  of  the 
ofifence,  and  the  character  of  the  defendant,  as  elements  to  be 
taken  into  consideration  in  apportioning  his  punishment. 

Should  the  defendant,  however,  decline  to  admit  the  truth 
of  the  Information,  the  prosecutor  and  his  witnesses,  if  any, 
will  be  heard.  And,  if  the  defendant  be  not  represented  by 
counsel  or  attorney,  it  is  usual  to  remind  him  of  his  right  to 
cross-examine  each  witness  before  he  leaves  the  box. 

The  accused  will  then  be  called  upon  for  his  defence,  when 
he  will  be  at  liberty  to  comment  upon  the  evidence  for  the 
prosecution,  to  make  any  statement  he  pleases  in  his  own 
justification,  and  to  bring  forward  his  own  witnesses.  The 
prosecutor  is  not  entitled  to  i*eply,  unless  in  the  event  of  some 
point  of  law  having  been  raised  on  the  other  side,  as,  for 
example,  that  the  Information,  taken  as  true,  discloses  no 
legal  offence.  In  such  case,  he  may  be  heard,  either  by 
himself  or  his  counsel,  upon  that  point  alone.  If,  however, 
the  defendant  have  called  witnesses  (other  than  merely  as 
to  character)  the  prosecutor  is  at  liberty  to  call  witnesses  of 
his  own,  to  rebut  their  testimony ;  after  which  no  further 
discussion  is  allowed. 

It  will  be  observed  that  the  process  under  consideration 
being  either  actually,  or  in  the  nature  of,  a  criminal  proceed- 
ing, the  defendant  is,  aa  a  rule,  precluded  from  giving  evidence 
on  his  own  behalf,  and  cannot  be  examined  by  the  prosecutor. 
The  latter,  therefore,  must  not  be  permitted  to  ask  him  any 
question,  and  the  Justices  themselves  will  abstain  from  doing 
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'so.  A  prisoner  is  entitled  to  keep  his  own  counsel ;  and  to 
draw  him  into  a  conversation,  even  with  no  adverse  intention, 
is  both  irregular  and  unfair.  Of  course  if,  at  the  conclusion 
of  the  case,  he  has  left  some  point  unexplained  in  his  defence 
which,  if  uncovered,  is  sufficient  to  ensure  his  conviction,  it 
is  right  to  bring  it  to  his  attention. 

The  Justices  will  then  consider  the  matter,  and  convict,  or 
dismiss  the  Information,  as  the  case  may  be. 

If  the  defendant  be  convicted,  a  minute  is  made  by  the 
Justices'  clerk,  and  the  conviction  is  afterwards  drawn  up, 
and  lodged  with  the  Clerk  of  the  peace.  This  document,  or 
an  examined  copy,  produced  from  the  proper  office,  is,  gene- 
rally speaking,  the  appropriate  evidence  when  it  becomes 
necessary  to  -prove  a  previous  conviction. 

If  the  Information  be  dismissed  on  the  merits,  i.e.,  not 
through  some  failure  upon  a  mere  point  of  form,  an  order  of 
dismissal  may  (if  required)  be  made,  of  which  the  defendant 
is  entitled  to  a  certificate  \  and  this  latter  document  is  after- 
wards, without  further  proof,  a  bar  to  any  subsequent  pro- 
ceedings in  respect  of  the  same  matters  against  the  same 
party.  In  all  cases  of  summary  conviction,  the  court  may 
order  the  defendant  to  pay  to  the  prosecutor  such  costs  as 
they  may  consider  reasonable ;  but  as  a  general  rule  (sec.  8) 
costs  are  not  to  be  awarded  where  the  fine  does  not  exceed 
five  shillings.  In  cases  where  the  Information  is  dismissed, 
a  like  order  may  be  made  against  the  prosecutor.  Within 
the  Metropolitan  Police  District,  whenever  Informations  are 
either  dropped,  or  appear  to  have  l>een  laid  upon  improper  or 
frivolous  grounds.  Justices  have  the  power  of  awarding  such 
amends  not  exceeding  £6  to  be  paid  by  the  informer  to  the 
accused,  for  his  loss  of  time  and  expenses,  as  they  may 
consider  just. 

It  is  not  to  be  expected  that  the  hearing  of  any  particular  case 
should  run  its  course  undiversified  by  check  or  incident,  and 
in  smooth  accordance  with  the  regular  programme.  Points 
will  arise,  and  questions  will  be  started  left  and  right.     The 
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plaintiff  or  the  defendant  may  fail  to  appear — objections  may 
be  raised  npon  the  score  of  irregularity  in  process,  want  of 
jurisdiction,  or  interest  upon  the  part  of  a  sitting  Justice — 
an  adjournment  may  be  found  necessary — witnesses  may 
refuse  to  do  their  duty,  and  difficulties  in  the  way  of  evidence 
are  pretty  certain  to  mix  in  the  crowd. 

Matters  such  as  these  force  themselves  upon  the  attention 
of  the  Justice  from  the  first  hour  that  he  takes  his  seat ;  and 
readiness  in  dealing  with  them  is  no  bad  test  of  a  man's  fitness 
for  acting  at  all.  Not  to  divert  attention,  however,  from  the 
main  stream  of  our  story,  we  will  only  observe  that  a  Note 
in  Part  IL,  under  the  head  of  'Practice,'  is  devoted  to  this 
branch  of  the  business  ;  and  that  its  contents,  together  with 
those  of  *  Evidence,'  and  *  Summary  Jurisdiction,'  may  be 
considered  as  a  sequel  to  the  present  chapter. 

To  return  to  our  prisoner.  Supposing  him  to  have  been 
convicted,  the  next  point  is  to  punish  him.  His  sentence 
will  of  course  be  subject  to  the  provisions  of  the  statute 
under  which  the  conviction  took  place.  An  important 
mitigating  power  in  this  respect  has,  however,  recently  been 
conferred  on  Justices.  It  is  provided  by  the  Summary 
Jurisdiction  Act  (sec.  4)  that  where  they  have  authority  to 
adjudge  imprisonment  or  to  impose  a  fine,  they  may,  not- 
withstanding any  enactment  to  the  contrary,  adjudge  im- 
prisonment without  hard  labour,  and  reduce  the  prescribed 
period;  and,  in  the  case  of  a  first  offence,  reduce  the 
appointed  fine.  Moreover,  where  a  statute  (other  than  the 
Act  itself — see  page  41)  authorises  imprisonment,  and  gives 
no  option  of  imposing  a  fine,  the  court  may  nevertheless,  if 
they  think  the  justice  of  the  case  will  be  better  met  by  fine 
than  imprisonment,  impose  a  fine  not  exceeding  £25,  and  not 
being  of  such  amount  as  would  subject  the  offender,  under 
the  scale  presently  mentioned,  to  any  greater  term  of  im- 
prisonment, in  default  of  payment,  than  that  to  which  he 
would  have  been  liable  by  the  statute  under  which  he  was 
convicted.    As  regards  *  trifling  offences,'  see  page  37.    These 
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powers  are  applicable  to  summary  proceedings  of  every  kind, 
with  the  sole  exception  of  those  taken  under  any  Act  relating 
to  the  regular  or  auxiliary  forces. 

Should  the  statute,  however,  authorise  a  sentence  of 
imprisonment  pure  and  simple,  and  should  the  Justices 
see  fit  to  inflict  it,  the  business  is  brief.  Their  clerk  will 
hand  up  a  warrant  of  commitment,  specifying  the  defen- 
dant's name  and  offence,  as  well  as  the  duration  of  his 
intended  punishment,  specially  mentioning  *hard  labour,' 
should  such  form  part  of  the  sentence.  This  warrant  after 
having  been  signed  by  the  Justice  or  two  of  the  Justices 
convicting,  will  be  delivered  to  the  officer  in  charge  of 
the  prisoner,  who  will  conduct  him  to  gaol  to  undergo  his 
sentence. 

Again,  should  the  Justices,  as  is  frequently  the  case,  be 
empowered  to  impose  a  fine,  with  the  alternative  of  a  specified 
term  of  imprisonment  on  non-payment,  the  offender,  in 
default  of  paymejit  before  the  rising  of  the  court,  is  committed 
in  precisely  similar  manner.  He  may,  however,  at  any  time 
during  his  imprisonment,  pay  to  his  gaoler  the  amount  for 
which  he  has  been  committed,  together  with  the  costs,  if  any, 
and  at  once  recover  his  liberty. 

Hitherto,  prompt  cash  for  a  fine  has  always  been  the  rule, 
and  there  were  very  sufficient  reasons  for  not  listening  to  the 
customary  petition  for  *  time '  to  pay.  Under  the  recent  Act, 
however  (sec.  7),  Justices  are  expressly  authorised  to  make 
any  concessions  which  they  may  think  fit  as  regards  the  time 
of  payment,  the  liquidation  by  instalments,  or  the  acceptance 
of  security,  with  or  without  a  surety,  for  the  amount.  It  is 
to  be  noted  that  any  such  security,  whether  in  the  case  of  a 
fine  or  other  ordered  payment,  is  given  and  received  (sec.  23) 
'  in  substitution  for  other  means  of  enforcing  such  payment ;' 
see  page  46. 

.  Should  the  statute,  however,  merely  authorise  the  imposi- 
tion of  a  money  penalty,  whether  in  the  way  of  fine  or 
compensation,  without  saying  anything  about  imprisonment 
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in  default,  the  following  rules  must  be  regarded,  and  may  be 
taken  as  part  of  the  very  alphabet  of  summary  justice. 

Suppose  the  statute  simply  provides  for  a  fine  of  X5  with 
costs,  and  the  Justices  simply  impose  it.  If  the  prisoner 
pay  the  money,  well  and  good.  But  what  if  he  cannot,  or 
will  not,  pay  % 

Here  the  standard  process  of  compulsion  is  by  warrant  of 
distress.  Under  this  authority  which  may  be  at  once  issued, 
or  may  be  delayed  at  the  discretion  of  the  court  (sec.  21),  the 
constable  to  whom  it  is  directed  may  levy  the  sum  specified 
upon  the  goods  of  the  defendant  by  distress  and  sale.  And 
if  sufficient  distress  be  not  found  within  the  jurisdiction  of 
the  Justice  granting  the  warrant,  he  may  levy  in  any  other 
county  or  place,  having  first  had  his  warrant  backed  by  some 
Justice  having  jurisdiction  there. 

The  defendant  need  not  necessarily  be  detained  in  custody 
during  this  operation.  The  Justice  issuing  the  warrant  may 
suflFer  him  to  go  at  large,  either  with  or  without  security  for 
his  re-appearance  upon  the  return  of  the  warrant.  And,  if 
the  constable  report  that  he  can  find  no  goods,  or  that  the 
goods  found  and  sold  have  only  been  sufficient  to  reduce  and 
not  to  clear  off  the  amount  adjudged,  with  costs,  the  Justice 
may  commit  the  defendant  to  the  House  of  Correction  for  a 
term  the  duration  of  which,  as  we  shall  elsewhere  see,  may  be 
measured  by  the  extent  of  the  deficiency. 

We  spoke  a  short  time  since  of  a  sentence  of  imprison- 
ment pure  and  simple.  In  such  case,  it  must  not  be  forgotten 
that  the  defendant  has  the  costs  of  his  conviction  and  convey- 
ance to  prison  to  pay,  as  well  as  his  sentence  to  undergo. 
And,  whenever  it  is  intended  to  enforce  a  payment  of  this 
kind,  it  is  competent  to  the  Justices  to  order  that  such  costs, 
if  not  paid  forthwith,  be  levied  under  warrant  of  distress ; 
and,  in  default,  that  the  defendant  continue  in  prison  for  a 
time  not  exceeding,  in  any  case,  one  calendar  month  after  the 
expiration  of  his  original  term,  unless  such  costs  with  all 
incidental  expenses  be  sooner  paid. 
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Finally,  whenever  the  court  is  satisfied  in  the  case  of  any 
person  liable  under  conviction  to  a  warrant  of  distress,  that 
his  goods,  if  sold,  would  be  insufficient  to  realise  the  money 
payable  by  him,  or  that  the  levy  of  the  distress  would  be 
more  injurious  to  himself  or  his  family  than  his  actually 
going  to  prison,  the  court,  instead  of  issuing  the  warrant,  may 
order  him  to  be  imprisoned  for  a  period  not  exceeding  that 
ior  which  he  would  have  been  liable  to  be  locked  up  in  case 
ihe  warrant  had  been  issued  and  no  goods  found. 

We  have,  accordingly,  two  distinct  methods  of  coercion 
applicable  in  cases  where  a  fine  is  imposed.  The  one  con- 
sists in  marching  the  offender  at  once  to  prison,  as  the  direct 
consequence  of  refusal  or  inability  to  pay;  the  other  in 
realising  the  money  itself,  by  seizure  and  auction  of  his 
goods  and  chattels.  The  first  is  undoubtedly  the  simpler  of 
the  two,  and  the  menace  of  immediate  prison,  as  the  alter- 
native of  prompt  payment,  is  generally  effectual  where  the 
defendant  has  either  ca^  or  credit  at  command.  Procedure 
by  distress,  on  the  other  hand,  has  peculiar  terrors  of  its  own. 
Nobody,  who  could  possibly  avert  it,  would  consent  to  the 
visitation  and  violation  of  his  home,  or  submit  to  see  his 
furniture  carried  away  in  a  cart.  An  obstinate  party  cannot, 
as  in  the  other  case,  elect  to  go  to  prison  rather  than  produce 
his  fine.  The  broker  will  do  hifi  errand ;  and,  if  the  full 
amount  be  not  realised  after  all,  the  balance  will  have  to  be 
atoned  for  in  the  House  of  Correction.  The  subject,  in  its 
practical  aspect,  is  of  such  importance  that  we  must  endeavour 
to  place  it  in  as  plain  a  light  as  possible. 

Proceedings  by  distress  would  at  first  sight  appear  to  be 
the  natural  and  proper  remedy  where  a  debt,  rate,  tax,  or  the 
like,  is  obstinately  withheld  by  the  person  liable,  without 
reasonable  excuse.  If  a  man  owes  me  £5,  for  example,  it 
may  be  a  very  incomplete  satisfaction  to  be  told  by  a  court  of 
Justice,  *  We  have  ordered  him  to  pay  you,  and  if  he  does 
not  he  will  stand  committed  for  a  month.'  My  debtor  may 
be  one  of  those  stubborn  spirits  who  court  martyrdom.     I 
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would,  of  course,  rather  think  of  him  in  gaol  than  otherwise 
if  I  am  fated  to  lose  my  money.  But  his  punishment  is  not 
my  primary  object,  which  is  centred  in  the  desire  to  recover 
my  X5.  I  would  much  rather  see  his  tables  and  chairs 
knocked  down  in  the  sale-room  than  watch  him  *  doing  his 
time,'  and  gradually  extinguishing  the  claim  which  a  court 
imdertook  to  enforce. 

Proceedings  by  imprisonment,  on  the  other  hand,  seem  the 
natural  and  proper  remedy  in  the  case  of-  penal  fines 
authorised  by  the  Legislature,  where  the  offender  from  any 
cause  refuses  to  pay.  Here  we  are  not  enforcing  a  debt,  but 
jexacting  a  penalty  demanded  in  satisfaction  of  justice.  The 
liability  should  be  thrown  upon  the  offender  of  providing  the 
fine  at  his  peril,  and  the  court  should  have  nothing  to  do 
with  the  process,  nor  any  duty  beyond  that  of  punishing  him 
in  the  event  of  failure.  Observe  that  to  prison  he  must  go 
at  last,  if  even  with  the  best  intentions  he  find  it  impossible 
to  pay.  Also,  that  by  no  method  of  distress  can  you  add 
one  sixpence  to  his  available  means ;  while  by  his  imprison- 
ment, the  intensity  and  duration  of  which  is  absolutely 
within  the  discretion  of.  the  Legislature,  justice,  unlike 
the  private  creditor,  is  really  satisfied.  The  offence  is 
expiated  and  the  example  made.  We  say  nothing  herfe 
as  to  the  expediency  of  allowing  him  time  to  collect 
funds,  which  is  another  affair,  and  independent  of  the  main 
question. 

None  of  the  above  considerations  appear,  however,  to  have 
been  much  regarded  by  the  framers  of  our  penal  statutes. 
In  some  cases,  as  has  been  already  stated,  we  find  a  special 
term  of  imprisonment  designated  in  the  event  of  non-payment 
of  a  prescribed  fine.  In  others,  without  any  perceptible 
reason  for  the  divergence,  we  find  no  such  alternative 
ordained,  and  the  fine  simply  left  to  be  enforced  by  distress, 
with  ultimate  imprisonment  should  this  process  prove  in- 
effectual. Here  the  offender  is  not  only  denied  the  chance  of 
saving  his  money  by  accepting  imprisonment,  but  there  is 
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no  power  to  imprison  him  without  first  rummaging  his  house 
to  ascertain  whether  the  court  fine  can  by  any  possibility  be 
scraped  together.  Unlike  Shylock,  the  Justice  must  make 
the  money  penalty  his  object,  and  recover  it  if  he  can.  The 
pound  of  flesh,  in  the  shape  of  a  committal  to  the  House  of 
Correction,  is  only  to  be  cut/aw^e  de  mieux. 

It  became  palpable,  at  last,  that  in  the  case  of  compara- 
tively trifling  penalties  it  would  be  wiser  not  only  to  ignore 
the  distress  process  altogether,  but  to  establish  a  set  system 
of  equivalents,  by  which  a  fine  of  given  amount  should  carry 
a  given  term  of  imprisonment  in  case  of  default.  It  was  in 
this  view  that  the  'Small  Penalties  Act,  1865,'  was  passed, 
providing  that  every  offender  adjudged  to  pay  a  penalty  not 
exceeding  £5  (and  not  relating  to  Inland  Revenue)  might  be 
imprisoned  upon  non-payment,  without  distress^  for  a  term 
calculated  according  to  the  amount  imposed,  and  for  no 
longer  period,  anything  in  the  statute  creating  or  dealing 
with  his  offence  notwithstanding.  This  Act  continued  in 
force  until  repealed  by  the  Summary  Jurisdiction  Act,  which 
provides  that — 

*The  period  of  imprisonment  imposed  by  a  court  of 
summary  jurisdiction  under  this  Act,  or  under  any  other  Act, 
whether  past  or  future,  in  respect  of  any  sum  of  money 
adjudged  to  be  paid  by  a  conviction,  or  in  respect  of  the 
default  of  a  sufficient  distress  to  satisfy  any  such  sum,  shall, 
notwithstanding  any  enactment  to  the  contrary  in  any  past 
Act,  be  such  period  as,  in  the  opinion  of  the  court,  will  satisfy 
the  justice  of  the  case,  but  shall  not  exceed  in  any  case  the 
maximum  fixed  by  the  following  scale ' : — 

Amount.  Maximum  Period. 

Xot  exceeding  IO5. Seven  days. 

Exceeding  106-.,  but  not  exceeding  £\     .  Fourteen  days. 

Exceeding  £1,  but  not  exceeding  £5         .       One  month. 
Exceeding  £5,  but  not  exceeding  £20     .  Two  months. 

Exceeding  £20        •        •        •        •        •      Three  months. 
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such  imprisonment  to  be  without  hard  labour,  except  where 
hard  labour  is  authorised  by  the  Act  on  which  the  conviction 
is  founded,  in  which  case  the  imprisonment  may,  if  the 
court  thinks  the  justice  of  the  case  reqmres  it,  be  with  hard 
labour. 

The  reader  will  at  once  detect  an  important  difference 
between  the  tenor  of  these  two  enactments.  Under  the 
former,  every  offender  sentenced  to  a  penalty  not  exceeding 
.£5  might  be  imprisoned,  without  distress,  for  a  time  pro- 
portionate to  the  amount  of  his  adjudged  and  unpaid  fine. 
The  latter  says  nothing  of  the  kind.  It  does  not,  like  the 
Act  which  it  repeals,  confer  the  power  of  directing  imprison- 
ment in  lieu  of  distress.  It  merely  says  that  if  imprisonment 
be  imposed  by  statute  as  the  consequence  of  non-payment,  or 
shall  be  applicable  in  default  of  distress,  such  imprisonment 
shall  not  exceed  the  maximum  fixed  by  scale. 

Consequently,  if  there  be  no  power,  under  any  given 
statute,  by  virtue  of  which  a  person  may  be  committed  for 
non-payment  in  the  first  instance,  there  is  none  under  the 
new  enactment;  and,  the  *  Small  Penalties  Act' being  extinct, 
there  is  nothing  left  but  the  remedy  by  distress.  Take  the 
case,  for  example,  of  fines  for  drunkenness  imposed  under  the 
35  &  36  Vict.  c.  94,  sec.  12.  This  section  does  not  authorise 
commitment  in  default  of  payment.  Drunkards  who  could 
not  or  would  not  pay  went  to  prison  under  the  *  Small 
Penalties  Act.'  The  repeal  of  that  enactment  renders  it 
necessary  to  proceed  by  distress  warrant  in  the  first  instance. 
"We  cannot  at  all  events  send  them  to  prison  without  first 
pressing  the  domestic  inquiries  referred  to  at  page  19. 

It  is  difi&cult  to  suppose  that  so  capricious  and  retrograde 
a  movement  was  contemplated  by  the  framers  of  the  Act.  If 
they  really  considered  that  the  *  Small  Penalties  Act '  was  a 
mistake,  in  cases  where  a  statute  makes  no  provision  for 
imprisonment  as  the  direct  consequence  of  non-payment  of 
a  fine,  it  was  pure  timidity  to  stop  short  of  dispensing  with 
such  imprisonment   altogether.      There  •  was  no  reason  for 
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drawing  the  line  between  statutes  which  authorise,  and 
statutes  which  do  not  authorise,  this  alternative.  Such  a 
provision  was  sometimes  omitted  through  reliance  upon  the 
operation  of  the  *  Small  Penalties  Act '  itself.  The  result, 
however,  stands  as  follows : — The  salutary  power  of  directing 
immediate  imprisonment  in  ^  lieu  of  distress  where  the 
amount  of  fine  is  less  than  £5  no  longer  exists,  unless 
expressly  conferred  by  the  statute  under  which  conviction 
takes  place.  Secondly,  the  mitigating  machinery  of  the 
new  scale  extends  to  all  cases  of  conviction,  whatever  may 
be  the  nature  of  the  proceedings  or  the  amount  in  question. 

Costs  ordered  to  be  paid  by  a  prosecutor  whose  informa- 
tion is  dismissed  are  recoverable  in  the  same  way  as  sums 
ordered  to  be  paid  by  a  defendant. 

Our  story  would  still  be  incomplete  if  we  neglected  to 
mention  the  ultimate  destination  of  penalties  extracted  with 
such  relentless  ingenuity.  It  is  written  accordingly  in  Jervis' 
Act  that,  if  the  statute,  under  which  they  are  inflicted  and 
recoverable,  contain  no  special  directions  upon  this  head, 
they  are  to  be  paid  to  the  treasurer  of  the  county,  riding, 
borough,  or  place  for  which  the  Justices  shall  have  acted ; 
for  which  such  treasurer  shall  give  a  receipt  without  stamp. 


CHAPTEE  IV. 

INDICTABLE   OFFENCES — COMMITTAL   FOR   TRIAL. 

We  have  touched  upon  so  much  of  the  Justice's  judicial 
duty  as  relates  to  the  trial,  conviction,  and  punishment  of 
non-indictable  offences  cognisable  under  his  summary  juris- 
diction. We  have  now  to  consider  the  course  of  dealing 
with  crimes  of  a  more  serious  description,  in  respect  of  which 
it  may  become  his  duty  to  send  the  accused  for  trial,  either 
at  Quarter  Sessions  or  the  Assizes  as  the  case  may  be.  One 
Justice,  as  already  observed,  may  do  all  that  is  necessary  in 
the  matter. 

In  all  cases,  then,  in  which  a  Justice  is  informed  (1)  that 
any  person  has  committed,  or  is  suspected  of  having  com-- 
mitted,  any  indictable  offence  within  the  limits  of  his  juris- 
diction; or  (2)  that  any  person  guilty,  or  supposed  to  be 
guilty,  of  such  an  offence  (wherever  committed)  is  residing, 
or  suspected  to  be  residing  within  it,  he  may  cause  such 
person  to  appear  before  him  to  answer  the  jcharge. 

This  '  preliminary  examination,'  as  it  is  termed,  being  no 
branch  of  the  summary  jurisdiction,  may  take  place  in  any 
room  or  building  within  the  county  or  borough  of  the  Justice 
presiding.  Such  place  is  not  to  be  deemed  an  open  court ; 
and  the  Justice  at  his  discretion  may  order  that  no  person 
have  access  to,  or  remain  in  it,  without  his  permission,  if  it 
appear  to  him  that  the  ends  of  Justice  will  be  best  answered 
by  so  doing. 

The  words  in  clause  (1)  which  we  have  marked  in  italics 
must  be  understood  as  including  commission  either  actual  or 
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constructive  within  the  jurisdiction  of  the  Justice.  Thus, 
any  felony  or  misdemeanour  committed  upon  the  boundary, 
or  within  five  hundred  yards  of  the  boundary,  of  two  coun- 
ties, or  begun  in  one  county  and  completed  in  another,  may  be 
dealt  with,  tried,  and  punished  in  either.  And  when  any  such 
ofience  has  been  committed  upon  any  person  or  property  in 
or  upon  any  waggon,  cart,  or  other  carriage,  employed  on  any 
journey,  whether  by  road  or  rail,  or  on  board  of  any  vessel 
upon  inland  waters,  the  offender  may  be  required  to  answer 
for  his  offence  in  any  county  through  which  the  carriage  or 
vessel  may  have  passed  in  the  course  of  that  journey  or 
voyage. 

As  regards  (2),  the  right  of  a  Justice  to  call  before  him 
any  person  charged  with  having  been  guilty  of  an  offence 
indictable  in  England  or  Wales,  and  being  then  within  his 
jurisdiction,  is  absolute.  It  does  not  in  the  least  matter  where 
he  committed  it.  He  may  have  been  guilty  of  felony  upon 
the  high  seas  ]  he  may  have  murdered  an  Ethiopian  in  the 
Mountains  of  the  Moon;  or  he  may  merely  have  had  an 
indictment  found  against  him  in  another  county,  and  taken 
refuge  in  that  in  which  he  is  discovered. 

In  all  these  cases,  the  Justice  is  bound  to  cause  the 
accused  or  suspected  person  to  appear  before  him,  with  a 
view  to  his  ultimate  commitment  for  trial,  should  there  be 
sufficient  grounds  to  justify  that  step.  Let  us  take  the 
simplest  case,  and  suppose  that  an  indictable  offence,  such  as 
arson  or  homicide,  has  been  committed  within  the  limits  of 
a  division,  and  that  some  particidar  person  is  suspected, 
whether  rightly  or  wrongly,  as  the  offender.  If  the  police 
have  been  on  the  alert,  perhaps  he  is  already  in  custody,  in 
which  case  a  good  deal  of  trouble  is  saved.  Otherwise  a 
summons  must  be  issued,  in  order  to  enforce  his  appearance, 
or  a  warrant  to  effect  his  apprehension.  We  will  not  repeat 
what  we  have  already  said  in  a  former  chapter,  with  refer- 
ence to  these  missives.  The  process  is  substantially  the 
same,  whether  the  offence  be  of  the  indictable  or  non-indict- 
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able  order.  Only,  while  in  the  latter  case  it  is  usual  to 
begin  with  a  summons,  in  the  former,  where  the  charge  is 
commonly  of  a  more  serious  nature,  it  is  the  practice  as  a 
rule  to  issue  a  warrant  in  the  first  instance.  Whenever  this 
step  is  resorted  to  (and  in  such  pase  only)  a  written  Informa- 
tion is  indispensable,  describing  and  charging  the  offence, 
and  verified  upon  oath,  either  by  the  informant  or  one  of  his 
"witnesses. 

The  accused,  then,  either  having  appeared  to  a  summons 
or  being  brought  up  in  custody,  is  placed  in  the  dock, 
and  proceedings  at  once  begin.  Generally  speaking,  a  re- 
mand is  asked  for,  upon  the  part  of  the  prosecution,  at 
this  early  stage.  It  is  usually  impossible,  except  in  the 
most  transparent  cases,  to  have  all  the  evidence  at  hand  in 
the  first  instance  which  would  justify  the  committing  a 
prisoner  to  take  his  trial,  or  supply  the  depositions  to 
accompany  him.  But  very  slight  evidence  is  enough  to 
justify  his  detention  until  the  charge  can  be  resumed  after 
fuller  inquiry,  and  with  all  necessary  witnesses  in  attendance. 
For  this  purpose,  the  Justice  may,  at  his  own  discretion, 
verbally  desire  the  constable  or  person  in  charge  of  the 
accused,  or  any  other  person  whom  he  may  appoint  for  the 
purpose,  to  keep  him  in  his  custody  for  a  space  not  exceed- 
ing three  clear  days.  Or  he  may  by  warrant  from  time  to 
time  remand  him  to  some  prison  or  place  of  security,  for  a 
space  not  exceeding  eight  clear  days,  until  the  time  appointed 
for  proceeding  with  the  case.  It  is  in  his  discretion  to  order 
the  accused  to  be  again  brought  before  him  previously  to  the 
expiration  of  any  remand ;  and  he  may,  at  any  time,  should 
he  think  it  right  to  do  so,  permit  him  to  go  at  large,  upon 
his  entering  into  a  sufficient  recognisance,  with  or  without 
sureties,  conditioned  for  his  re-appearance  in  due  course. 

Should  either  side  require  to  enforce  the  attendance  of 
persons  whom  they  may  wish  to  call  as  witnesses,  it  may  be 
done  in  manner  similar  to  that  described  with  reference  to 
summary  proceedings :  see  page  12.     But  the  Act  of  1879 
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has  no  reference  to  the  proceedings  incident  to  a  committal 
for  trial,  and  should  a  proposed  witness  happen "  to  be 
outside  the  jurisdiction  of  the  Justice,  there  are  no  means  of 
enforcing  his  attendance  except  by  a  Crown  Ofl&ce  subpoena, 
which  is  of  force  throughout  the  Kingdom  and  may  be 
followed  by  an  attachment  if  disobeyed. 

Upon  the  day  appointed  for  continuing  the  hearing,  the 
prosecutor  and  his  witnesses  as  well  as  the  accused  being 
present,  and  either  side,  should  they  think  fit,  being  repre- 
sented by  counsel,  the  case  is  opened  by  a  brief  statement 
upon  the  part  of  the  prosecutor,  who  then  proceeds  to  bring 
forward  his  witnesses.  The  latter  will  be  examined  upon 
oath,  their  depositions  being  taken  down  by  the  clerk,  in  the 
first  person,  and  as  nearly  as  possible  in  the  exact  language 
used.  Any  material  remark  volunteered  by  the  prisoner 
during  any  part  of  the  proceedings  should  be  sLilarly 
recorded.  At  the  close  of  each  witness'  examination,  the 
accused  or  his  counsel  is  at  liberty  to  cross-examine  him,  and 
the  answers  will  be  taken  down  in  the  same  manner  as  those 
obtained  upon  the  examination-in-chief.  All  these  deposi- 
tions will  then  be  read  over  to,  and  signed,  respectively,  by 
the  witnesses  who  have  made  them,  as  well  as  by  the  pre- 
siding Justice.  And  any  such  deposition  may  be  used 
against  the  prisoner  at  his  trial,  in  case  of  the  previous  death 
of  the  witness  making  it,  or  of  his  being  so  ill  at  the  time 
as  to  be  unable  to  attend. 

K,  after  hearing  all  the  evidence  for  the  prosecution,  the 
Justice  be  of  opinion  that  it  is  not  sufficient  to  put  the 
accused  upon  his  trial,  the  latter  is  entitled  to  be  forthwith 
discharged. 

It  is  to  be  observed  that  the  ordinary  rules  of  evidence, 
which  will  be  noticed  elsewhere,  apply  equally  to  such  cases 
as  the  present  as  to  those  in  which  the  Justice  is  dealing 
with  a  matter  as  to  which  his  jurisdiction  is  final.  Supposing, 
for  instance,  the  mly  available  evidence  against  a  prisoner  to 
consist  of  his  own  confession,  and  it  were  to  appear  that 
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such  confession  was  made  in  consequence  of  language 
addressed  to  him  either  by  a  constable  or  some  person 
directly  injured  by  the  offence,  implying  that  it  would  be 
better  for  him  to  speak  the  truth,  or  to  the  like  effect,  the 
Justice  ought  to  treat  such  confession  as  if  it  had  never  been 
made,  and  at  once  dismiss  the  charge. 

Should  he  be  satisfied,  however,  that  the  evidence  adduced 
by  the  prosecutor  is  sufficient  to  put  the  accused  upon  his 
defence,  he  will  read,  or  cause  to  be  read  to  him  the  deposi- 
tions already  taken,  and,  after  informing  him  of  the  precise 
legal  charge  which  he  has  to  answer,  will  address  him  in  the 
f  ollo>ving  terms :  — 

*  Having  heard  the  evidence,  do  you  wish  to  say  anything 
in  answer  to  the  charge  ?  You  are  not  obliged  to  say  any- 
thing unless  you  desire  to  do  so  ;  but  whatever  you  say  will 
be  taken  down  in  writing,  and  may  be  given  in  evidence 
against  you  upon  your  trial  And  you  are  also  clearly  to 
understand  that  you  have  nothing  to  hope  from  any  promise 
of  favour,  and  nothing  to  fear  from  any  threat  which  may 
have  been  holden  out  to  you  to  induce  you  to  make  any 
admission  or  confession  of  your  guilt ;  but  whatever  you  now 
say  may  be  given  in  evidence  against  you  upon  your  trial, 
notwithstanding  such  promise  or  threat/ 

Any  statement  which  the  accused  may  make  in  answer 
must  be  taken  down,  read  over  to  him,  signed  by  the  Justice, 
and  placed  with  the  depositions  ;  and  such  statement  may  be 
given  in  evidence  against  him  at  his  trial. 

The  Justice  will  then  proceed  to  demand  of  the  accused 
whether  he  wishes  to  call  any  witnesses.  If  so,  their  state- 
ments upon  oath  will  be  taken,  both  by  way  of  examination 
and  cross-examination,  provided  they  know  anything  of  the 
facts  of.  the  case,  or  anything  tending  to  show  the  innocence 
of  the  accused.  Such  depositions  will  be  reduced  into 
writing,  read  over  to  the  persons  making  the  same,  and 
otherwise  treated  in  precisely  the  same  manner  as  the 
depositions  for  the  prosecution. 
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Should  this  last  evidence  be  such  as  to  supply,  in  the 
opinion  of  the  Justice,  a  sufficient  and  conclusive  answer  to 
the  charge,  the  accused  will  be  at  once  released.  Should  the 
Justice  on  the  other  hand  consider  it  his  duty  to  send  the 
matter  for  trial,  he  will  either  commit  the  accused  to  the  gaol 
or  House  of  Correction  for  safe  custody  during  the  interim, 
or  admit  him  to  bail.  He  will  also  bind  over  by  recognisance 
the  prosecutor  and  his  several  witnesses  as  well  as  all  witnesses 
called  for  the  defence  (not  being  mere  witnesses  to  character), 
who  may,  in  his  opinion,  have  given  evidence  in  any  way 
material  to  the  case,  or  tending  to  prove  the  innocence  of  the 
accused,  to  appear  at  the  court  at  which  the  accused  is  to  be 
tried  and  prosecute  or  give  evidence  respectively.  Minors 
and  married  women  are  constantly  thus  bound  over;  and 
the  Justice  may  by  warrant  commit  to  prison  any  witness 
refusing  to  be  bound,  until  the  trial.  A  prosecutor,  however, 
who  may  be  unwilling  to  take  any  further  trouble  in  the 
matter,  cannot,  if  he  has  not  given  evidence,  be  bound  over 
against  his  wiU.  In  such  case  the  Justice  may  bind  a 
constable  or  some  other  witness  to  prosecute.  But  if  the 
prosecutor  has  given  evidence,  he  may  be  bound  over  to 
appear  as  a  witness,  and  committed  to  prison  in  the  event 
of  refusal.  The  court  to  which  the  accused  will  be  sent  for 
trial,  we  may  observe  in  passing,  depends  to  some  extent 
upon  the  nature  of  his  offence.  The  distinction  between  the 
jurisdiction  of  Quarter  Sessions  and  Assizes,  as  regards  this 
point,  will  be  noticed  in  Chapter  VII. 

The  power  of  taking  bail  for  persons  committed  for  trial 
extends  to  all  charges  short  of  High  Treason.  But  it  is  no 
longer  sufficient  (as  previously  to  his  committal)  that  the 
prisoner  should  simply  be  bound  over  in  his  own  recognisance. 
He  must  now  obtain  such  surety  or  sureties  as,  in  the  opinion 
of  the  Justice,  will  be  a  substantial  guarantee  for  his  appear- 
ance at  the  time  and  place  where  he  is  to  be  tried.  In  the 
case  of  certain  indictable  offences  short  of  felony,  the  accused 
is  entitled  as  matter  of  right  to  be  allowed  his  bail ;  always 
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provided  that  the  sureties  proposed  are  considered  satis- 
factory. 

Id  any  event,  since  the  sole  ostensible  reason  for  confining 
a  man  in  prison  to  await  his  trial  is  to  secure  his  attendance, 
if  that  point  can  be  attained  by  less  stringent  measures  it  is 
clearly  wrong  to  lock  him  up.  Hence,  whether  the  question 
be  as  to  the  propriety  of  admitting  him  to  bail  at  all,  or  as 
to  the  amount  of  security  to  be  demanded,  the  Justice  will 
have  to  consider  what,  under  the  circumstances  of  each  par- 
ticular case,  ought  to  be  done  or  conceded,  with  reference  to 
the  main  object  in  view.  The  position  in  life  of  the  accused, 
the  nature  of  the  offence  charged,  the  probability  of  a  con- 
viction, and  its  possible  consequence  in  the  way  of  punish- 
ment, are  all  elements  in  the  consideration.  Persons  accused 
of  capital  oifences  are  of  course  beyond  the  pale  of  this 
indulgence,  and  whenever  a  heavy  sentence  of  penal  servitude 
is  not  an  impossible  contingency,  the  propriety  of  accepting 
any  amount  of  bail  becomes  extremely  questionable. 

Should  the  accused  fail  to  appear  to  take  his  trial,  the 
recognisances  of  his  sureties  will  be  estreated.  They  piay, 
however,  at  any  time  relieve  themselves  from  further  anxiety 
in  the  matter  by  surrendering  their  friend  to  any  Justice 
having  jmisdiction,  who  will  either  remit  him  to  prison 
or  accept  some  other  bail. 

We  have  hitherto  spoken  of  the  simplest  case  which  can 
arise,  namely,  where  a  person  is  brought  before  a  Justice 
charged  with  committing  a  crime  within  that  Justice's  im- 
mediate province.  Here  aU  is  plain  sailing.  There  is  no 
possible  conflict  of  jurisdiction,  and  no  question  as  to  the 
county  in  which  the  accused  should  be  sent  for  trial.  A 
crime  is  always  triable,  i.e.,  may  always  be  tried,  in  the 
county  within  which  it  was  committed,  and  the  general  rule 
is  that  it  is  not  to  be  tried  elsewhere ;  although  the  exceptions 
to  the  latter  doctrine  we  both  numerous  and  important. 

In  the  case  of  Larceny,  or  plain  theft,  for  example,  the 
offender  may  be  tried  within  the  county  where  the  actual 
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offence  was  committed ;  but  he  may  be  tried  equally  well  in 
any  part  of  the  kingdom  in  which  the  plunder  was  found 
in  his  possession.  So,  upon  a  charge  of  bigamy,  ther 
offender  may  of  course  be  tried  in  the  county  where  the 
criminal  marriage  took  place ;  but  he  may  be  tried  also 
wherever  he  may  be  apprehended  or  in  custody.  And  the 
offence  known  as  *  False  pretences/  if  made  by  letter  sent 
from  one  county  to  another,  may  be  tried  and  punished  in 
either. 

Let  us  suppose,  however,  the  case  of  a  prisoner  brought 
before    a    Justice    of    one    county,    which    we    will    call 
Cornwall,   charged    with  an  indictable   offence   committed 
in  some   other  county,   which  we  will  call  Northumber- 
land,  and    not    triable  elsewhere.      Under    these    circum- 
stances, what  is  the  Cornish  Justice  to  do]      He  has  full 
power,   as   we  have  seen,  to   entertain  the   charge.      But 
obviously  he  cannot  commit  the  accused  for  trial  in  his  own 
county,  a  course  which,  by  the  supposition,  would  be  simply 
nugatory.      His    duty  is  to   examine    the  witnesses,*  and 
receive  such  evidence  as  may  be  produced  before  him,  and 
if,  in  his  opinion,  the  charge  be  sufficiently  maintained,  to 
commit  the  accused  to  some  Northumbrian  gaol,   to  await 
his  trial  in  that  county,  binding  over  the  prosecutor  and 
witnesses  to  appear  there  in  due  course  and  do  their  duty. 
Of  course  the  question  of  bail  is  not  affected  by  this  measure. 
On  the  other  hand,  if  the  evidence  tendered  in  support  of 
the  charge  be  not  in  his  opinion  sufficient  to  justify  him  in 
committing  the  accused  for  trial,  he  is  not  to  discharge  him 
then  and  there.     He  is  entitled  and  bound  to   shift  the 
responsibility  upon  some  Northern  Justice,  and  to  send  th« 
accused  by  warrant  *  before  some  Justice  or  Justices  of  the 
peace  in  and  for  the  place  where,  and  near  unto  the  place 
where  the  offence  is  alleged  to  have  been  committed.'     With 
the  prisoner  will  be  sent  the  information  and  depositions  in 
the  case,  which  are  to  be  treated  by  the  Northern  Justice 
exactly  as  if  they  had  been  taken  in  his  own  court ;  and  it 
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is  he  who  will  ultimately  decide  whether,  under  all  the  cir- 
cumstances, a  commitment  or  liberation  ought  to  take  place. 
Notwithstanding  this  rule,  however,  if  the  Cornish  Justice 
be  satisfied  that  he  has  before  him  the  whole  of  the  evidence 
available  in  the  case,  and  that  it  is  clearly  insufficient  to 
justify  a  commitment,  he  may  safely  discharge  the  accused 
without  further  ceremony.  The  expense  of  the  above  trans- 
mission, when  carried  into  effect,  is  payable  by  the  county  or 
place  to  which  the  accused  is  forwarded. 

The  committal  of  a  person  for  trial  may  in  some  cases  be 
matter  of  the  most  ordinary  routine,  while  in  others  it  is  a 
step  involving  very  grave  responsibility.  Even  upon  the 
assumption  that  justice  is  certain  to  be  done  in  the  end,  it  is 
no  light  matter,  when  unconvinced  by  the  prosecutor's  evi- 
dence, to  inflict  upon  a  man  the  injury  to  character,  anxiety 
of  mind,  and  loss  of  time  and  money,  which  are  the  inevit- 
able consequences  of  sending  him  before  a  jury.  It  is  true 
that  inconveniences  of  this  kind  must  be  resolutely  inflicted 
and  ^patiently  endured  when  public  intei-ests  are  at  stake.  It 
is  also  true  that  very  unpleasant  surgical  operations  are  at 
times  indispensable.  But,  if  any  such  operation  might  have 
been  avoided  by  a  little  more  judgment  or  experience  on  the 
part  of  the  ordinary  medical  adviser,  he  will  hardly,  if  he  be 
wise,  attempt  to  pacify  his  patient  by  any  truism  of  the  kind. 

The  Justice  will  at  the  same  time  recollect  that  it  is  not  his 
office  to  try  the  case.  If  the  evidence  against  the  accused  be 
such  as,  in  the  exercise  of  a  sound  discretion,  he  feels  is  not 
sufficient  to  demand  an  answer,  or  if  the  answer  given  to  it 
by  the  prisoner  or  his  witnesses  be  practically  complete,  he 
will  of  course  discharge  him  from  further  prosecution.  If 
on  the  other  hand  the  incriminatory  evidence  be  strong  in 
itself,  and  cannot  be  absolutely  disposed  of  by  the  other  side, 
it  is  not  for  him  to  weigh  the  probabilities  of  a  case  which 
he  has  no  commission  to  decide.  Nothing  is  more  common 
indeed  than  the  indirect  usurpation  of  such  a  function,  as 
when  a  prisoner  is  dismissed  upon  the  ground  that  the  case 
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is  one  in  -which  no  jury  would  convict.  But  this  can  only 
be  safely  said  where  the  prosecutor's  evidence  is  inherently 
weak,  and  fails  as  a  primd  facie  ground  of  committal,  or 
where  it  is  absolutely  accounted  for  and  overthrown  by 
evidence  on  behalf  of  the  accused. 

It  occasionally  happens  that,  upon  a  prisoner  being 
brought  up,  the  prosecutor  is  anxious  to  proceed  no  further, 
and  objects  to  ofifer  evidence.  In  these  cases  (always 
assuming  that  there  is  no  suspicion  of  a  compromise  having 
been  effected),  it  is  the  practice,  under  special  circumstances 
and  after  adequate  explanation,  to  permit  the  charge  to  be 
withdrawn. 

We  may  remark,  in  conclusion,  that  whenever  a  charge 
which  may  involve  commitment  for  trial  happens  to  be  heard 
before  two  or  more  Justices — and  in  important  or  difficult 
cases  it  is  very  desirable  that  it  should  be  so  heard — a 
committal  must  be  the  act  of  the  majority.  Should  there  be 
an  equality  of  opinions  for  and  against,  the  proper  course  is  to 
adjourn  for  the  attendance  of  additional  or  other  Justices, 
and  then  to  re-swear  the  witnesses  and  read  over  to  them 
their  previous  depositions,  as  well  as  the  prisoner's  statement 
if  any,  when  a  majority  may  probably  be  obtained. 


c  3 


CHAPTEE  V. 

SUMMARY  JURISDICTION   UPON   INFORMATION — INDICTABLE 

OFFENCES. 

Every  ofifence,  as  we  observed  a  short  time  since,  was 
originally  indictable  at  the  suit  of  the  Crown.  Every  accused 
person,  we  may  add,  has  by  Magna  Charta  a  right  to  be  so 
indicted — in  other  words  a  right  to  stand  exempt  from  punish- 
ment until  convicted  by  the  verdict  of  his  peers.  *Nullus 
liber  homo  capiatur,  vel  imprisionetur,  nee  super  eum  ibimus, 
nisi  per  legale  judicium  parium  suorum,  vel  per  legem  terrae.' 
But  to  allow  every  petty  offender  to  avail  himself  of  this 
privilege  would  be  absurd  upon  the  face  of  it.  We  should 
be  a  nation  of  jurymen;  slaves  of  the  box  and  book. 
Therefore  an  immense  number  of  minor  delinquences  have 
been  removed  from  the  indictable  category,  and  given  over 
to  the  more  rapid  handling  of  Justices  with  summary  juris- 
diction. And  this  inroad  upon  our  *  sacred  bulwark,'  which 
was  matter  of  sheer  necessity,  has  as  yet  led  to  none  of  the 
disaster  so  mournfully  prophesied  by  Blackstone. 

It  is  obvious,  however,  that  certain  ofifences  which 
still  remain  in  the  indictable  class,  and  entitle  the  accused 
person  to  be  tried  before  a  jury,  may  lie  pretty  close  beside 
the  border  line,  and  might  occasionally  be  transferred  across 
it  with  advantage,  provided  only  that  proper  machinery  could 
be  arranged  for  that  purpose.  They  may  have  been  attended 
by  mitigating  circumstances.  Or  they  may  have  been  the 
errors  of  children,  or  young  persons,  whom  it  is  desirable  to 
spare,  if  possible,  the  exposure  of  a  public  trial.  In  short, 
for  a  variety  of  reasons,  it  may  appear  that  the  ends  of 
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justice  would  be  as  well  or  better  answered  by  the  settlement 
of  such  cases  before  a  bench  of  Justices,  instead  of  by  means 
of  the  far  more  dilatory  and  costly  process  consequent  upon 
indictment.  Provision  has  accordingly  been  made  for  these 
exceptional  cases,  without  inMnging  in  any  instance  upon 
the  right  of  going  before  a  jury  should  the  person  chiefly 
interested  desire  to  do  so.  Few  matters  are  of  greater  prac- 
tical importance  or  require  to  be  more  thoroughly  understood. 

Two  statutes,  passed  between  twenty  and  thirty  years  since, 
— the  *  Juvenile  Offenders'  Act '  and  the  *  Criminal  Justice 
Act' — were  directed  to  the  above  object.  The  former 
applied  to  young  persons  under  sixteen :  the  latter  to 
persons  of  any  age  whose  offences  were  either  trifling  as 
measured  by  a  pecuniary  standard,  or  who  preferred  to  plead 
guilty  and  accept  such  punishment  as  Justices  were  authorised 
to  inflict,  rather  than  take  the  chance  of  an  acquittal,  accom^ 
panied  by  the  possibility  of  a  sterner  sentence  elsewhere. 
Neither  of  these  statutes  were  models  of  scientific  legislation, 
but  they  are  now  beyond  the  reach  of  criticism,  having 
been  swept  aside  by  the  Summary  Jurisdiction  Act,  1879. 
The  sections  of  this  statute,  which  replace  them,  will,  it  is  to 
be  hoped,  fulfil  their  purpose ;  and  their  provisions  ought  to 
be  at  the  finger-ends  of  every  Justice.  They  apply  (1)  to 
children ;  (2)  to  young  persons  ;  and  (3)  to  adults. 

It  is  necessary  to  observe  at  the  outset  that,,  by  section  20, 
sub-sec.  8,  no  proceedings  of  this  kind  can  be  taken  except 
by  a  petty  sessional  court,  sitting  on  some  day  appointed  for 
hearing  indictable  offences,  of  which  public  notice  has  been 
given,  or  at  some  adjournment  of  such  court.  Also  that,  by 
section  27,  the  procedure  in  these  cases  must,  until  the 
court  assume  the  power  to  deal  with  the  offence  summarily? 
be  the  same,  in  all  respects,  as  if  the  charge  were  to  be  dealt 
with  throughout  as  an  indictable  one.  Directly  the  court 
assumes  such  power,  the  subsequent  proceedings  will  be  the 
same,  and  subject  to  the  same  rules,  as  in  a  case  punishable 
upon  summary  conviction. 
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Moreover  (sec.  24)  the  court  may,  for  the  purpose  of  as- 
certaining whether  it  is  expedient  to  deal  with  the  case 
summarily,  either  before  or  during  the  hearing,  adjourn  the 
case,  and  remand  the  accused,  exactly  as  in  the  course  of  an 
ordinary  preliminary  examination  (see  page  26) ;  and,  if  the 
court  be  not,  at  the  time  of  the  charge,  a  petty  sessional 
court,  it  may  adjourn  until  the  next  practicable  petty 
sessions,  remanding  the  accused  for  that  purpose,  if  necessary, 
for  more  than  eight  days. 

L  Children,  (sec.  10). — ^When  a  child  (i.e.,  a  person  who, 
in  the  opinion  of  the  court,  is  under  the  age  of  twelve)  is 
charged  before  a  court  of  summary  jurisdiction  with  any 
indictable  ofifence,  other  than  homicide,  the  court,  at  any 
time  during  the  hearing  of  the  case  at  which  they  be- 
come satisfied  by  the  evidence  that  it  is  expedient  to  deal 
with  the  case  summarily,  are  to  cause  the  charge  t©  be  written 
down  and  read  to  the  parent  or  guardian  of  the  child,  if 
present.  They  will  then  after  an  explanation  of  the  import 
of  the  question  (should  such  appear  to  be  necessary),  demand 
of  the  parent  or  guardian  whether  he  desires  the  child  to  be 
tried  by  a  jury,  and  objects  to  its  being  summarily  dealt  with. 
If  so,  the  proceedings  will  continue,  and  the  child  will  be 
committed  or  discharged  in  the  usual  manner.  Should  the 
parent  or  guardian  not  chance  to  be  present,  the  court  may 
either  remand  the  child  for  the  purpose  of  giving  him  notice 
to  attend  if  he  pleases,  or  may  deal  with  the  case  summarily, 
at  their  discretion. 

When  a  case  of  this  kind  is  dealt  with  in  a  summary^ 
manner,  the  court,  upon  conviction,  may  inflict  the  same 
description  of  punishment  as  might   have   been  inflicted 

had  it  been  tried  upon  indictment  (see  page  55),  Provided 
that — 

(a)  imprisonment  shall  be  substituted  for   penal  servi- 
tude ; 
(&)  imprisonment  shall  never  exceed  one  month ; 
(c)  no  fine  shall  exceed  forty  shillings  \ 
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{d)  if  the  child  be  a  male,  he  may  be  ordered,  either  in 

addition  to  or  instead  of  other  punishment,  to  be  as 

soon  as  possible  privately  whipped  with  not  more 

than  six  strokes  of  a  birch  rod,  by  a  constable  in 

the  presence  of  an  Inspector  or  other  police  officer 

of  higher  rank  than  a  constable,  and  (should  he 

desire  to  be  present)  of  the  parent  or  guardian  of  the 

child. 

Nothing  in  the  above  is  to  prejudice  the  right  of  the  court 

to  send  the  child  to  a  reformatory  or  industrial  school,  or 

render  any  child  pimishable  who  is  not  in  the  opinion  of  the 

court  above  the  age  of  seven  years  and  of  sufficient  capacity 

to  commit  crime. 

N.  B. — If  upon  the  hearing  of  a  charge  for  any  offence 
pimishable  on  summary  conviction  under  the  Act  which  we 
are  now  considering,  or  under  any  other  Act  past  or  future, 
the  Justices  think  that,  though  the  charge  is  proved,  the  offence 
was  of  so  trifling  a  nature  that  it  is  inexpedient  to  inflict  any 
punishment,  or  more  than  nominal  punishment,  they  are  at 
liberty,  under  section  16,  without  proceeding  to  a  conviction,  to 
dismiss  the  Information,  and  (if  they  think  fit)  to  order  the 
person  charged  to  pay  such  damages  not  exceeding  forty 
shillings,  and  such  costs,  as  they  may  consider  reasonable.  Or 
the  court  upon  convicting  the  person  charged,  may  discharge 
him  conditionally  upon  his  giving  security,  with  or  without 
sureties,  to  appear  for  sentence  when  called  upon,  or  to  be  of 
good  behaviour,  and  either  with  or  without  payment  of 
damages  and  costs  or  either  of  them  But  this  indulgence  is 
not^  applicable  to  the  case  of  an  adult  convicted  under  the 
Summary  Jurisdiction  Act  of  an  offence  in  respect  of  which 
he  has  pleaded  guilty,  and  of  which  he  could  not,  if  he  had 
not  pleaded  guilty,  have  been  convicted  by  a  court  of 
summary  jurisdiction  (vide  infrd^  p.  40). 

We  shall  revert  to  the  subject  of  juvenile  punishment 
generally,  in  some  remarks  under  the  head  Children,  in 
Part  n. 
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11.  Young  Persons,  (sec.  11). — Where  a  young  person 
(t.e.,  a  person  who,  in  the  opinion  of  the  court,  is  between 
twelve  and  sixteen)  is  charged  before  a  court  of  summary 
jurisdiction  with  any  indictable  offence  specified  in  the 
opposite  Schedule,  the  court,  at  any  time  during  the  hearing 
of  the  case  at  which  they  become  satisfied  by  the  evidence 
that  it  is  expedient  to  deal  with  the  case  summarily,  having 
regard  for  this  purpose  to  the  character  and  antecedents  of 
the  person  charged,  the  nature  of  the  offence,  and  all  the 
circumstances  of  the  case,  are  to  cause  the  charge  to  be 
written  down  and  read  to  that  young  person.  They  will 
then,  after  an  explanation  of  the  import  of  the  question 
(should  such  appear  to  be  necessary)  demand  whether  he  or 
she  desires  to  be  tried  by  a  jury,  or  consents  to  the  case 
being  summarily  disposed  of.  Should  the  latter  alternative 
be  acceded  to,  the  court  may  deal  summarily  with  the  offence, 
and,  upon  conviction,  adjudge  a  fine  not  exceeding  £10,  with 
imprisonment  (distress  being  out  of  the  question)  as  per  scale 
(page  21)  without  hard  labour,  in  default.  Or  the  court 
may  adjudge  peremptory  imprisonment,  with  or  without  hard 
labour,  for  not  exceeding  three  months  \  and  if  the  young 
person  be  a  male,  and,  in  the  opinion  of  the  court,  under  the 
age  of  fourteen,  may,  if  they  think  it  expedient  to  do  so, 
either  in  substitution  for  or  in  addition  to  any  other  pimish- 
ment,  adjudge  such  young  person  to  be,  as  soon  as  practi- 
cable, privately  whipped  with  not  more  than  twelve  strokes 
of  a  birch-rod  by  a  constable  in  the  presence  of  a  police 
officer  of  higher  rank,  and,  should  he  desire  to  be  present,  of 
the  parent  or  guardian  of  such  young  person. 

Nothing  in  this  section  is  to  prejudice  the  right  of  the 
court  to  send  the  young  person  to  a  reformatory  or  an 
industrial  school. 

It  will  be  more  convenient,  perhaps,  to  place  the  Schedule 
of  offences  above  referred  to  between  this  and  the  next 
or  *  Adult  *  division  of  the  subject. 
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SCHEDULE  (a). 
Indictable  offences  which  may  be  dealt  with  stimmarily. 

1.  Simple  larceny  :  see  page  286. 

2.  Offences  declared  punishable  as  simple  larceny,  [e.  gr,, 

larceny  as  bailee ;  stealing  valuable  securities ;  metal, 
&c.,  attached  to  buildings ;  trees  above  a  certain  value^ 
&c.     See  offences  15,  18,  19,  23,  &c.,  page  295.] 

3.  Larceny  from  the  person. 

4.  Larceny  as  a  clerk  or  servant. 

5.  Embezzlement  by  a  clerk  or  servant. 

6.  Receiving  stolen  goods  under  24-5  Vict.  c.  96,  s.  91,  95. 

See  Part  IL,  Receivers. 

7.  Aiding  or  abetting  offences,  1,  2,  3,  or  4. 

8.  Attempting  to  commit  offences,  1,  2,  3,  or  4. 

The  Act  also  applies,  in  the  case  of  a  child  or  young  person, 
but  not  otherwise,  to  certain  offences  in  relation  to  railways 
and  railway  carriages  (see  Part  IL,  Railways,  Offences  8,  9) ; 
and  to  any  indictable  offence  in  relation  t^o  the  Post  Office. 

III.  Adnlts,  (sec.  12). — Where  an  adult  (i.e.,  a  person 
who,  in  the  opinion  of  the  court,  is  of  the  age  of  sixteen  or 
upwards)  is  charged  before  a  court  of  summary  jurisdiction 
with  any  one  of  the  above  eight  offences,  and  where  the 
value  of  the  whole  of  the  property  alleged  to  have  been 
stolen,  injured,  embezzled,  or  received,  as  the  case  may  be, 
does  not,  in  the  opinion  of  the  courts  exceed  forty  shillings, 
or,  in  the  case  of  a  mere  attempt,  whatever  may  have  been 
the  value  of  the  property  threatened,  the  court,  at  any 
time  during  the  hearing  of  the  case  at  which  they 
become  satisfied  by  the  evidence  that  it  is  expedient 
to  deal  with  the  same  summarily,  having  regard  to  the 
character    and    antecedents    of    the    person    charged,    the 

(a)  The  parallel  columns  of  offences  printed  in  the  Act  need  not  be 
reproduced  here.  They  were  perhaps  proper  with  a  view  to  rigid 
definition,  but  they  give  a  complicated  aspect  to  the  whole  business 
and  are  really  needless  for  practical  purposes. 
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nature  of  the  offence,  and  all  the  circumstances  of  the  case, 
are  to  cause  the  charge  to  be  written  down  and  read  to  the 
person  charged.  They  will  then,  after  an  explanation  of  the 
import  of  the  question  (should  such  appear  to  be  necessary) 
demand  of  the  accused  whether  he  or  she  desires  to  be  tried 
by  a  jury,  or  consents  to  the  case  being  summarily  dealt  with. 
Should  the  latter  alternative  be  acceded  to,  the  court  may 
deal  summarily  with  the  offence,  and,  upon  conviction, 
adjudge  imprisonment,  with  or  without  hard  labour,  for  not 
exceeding  three  months,  or  a  fine  not  exceeding  £20,  re- 
coverable by  distress  in  the  first  instance,  with  imprison- 
ment as  per  scale  (page  21)  without  hard  labour,  in  default. 

Where  the  value  of  the  property,  as  in  the  last  paragraph, 
in  the  opinion  of  the  court,  exceeds  forty  shillings,  the  court 
are  no  longer  authorised  under  any  circumstances  to  try  the 
case  summarily.  They  can  only  deal  with  it  upon  a  plea  of 
guilty  from  the  accused.  In  such  case,  when  the  court,  at 
any  time  during  the  hearing,  become  satisfied  that  the  evidence 
is  sufficient  to  put  the  person  charged  upon  his  trial,  and  are 
further  satisfied  that  the  case  is  one  which,  having  regard  to 
the  character  and  antecedents  of  the  accused,  the  nature  of 
the  offence,  and  all  the  circumstances  of  the  case,  may  properly 
be  dealt  with  summarily,  and  may  be  adequately  punished 
under  the  Act,  they  will  cause  the  charge  to  be  written  down 
and  read  to  the  person  charged.  They  will  then  explain  to 
him  that  he  is  not  obliged  to  plead  or  answer,  and  that  if  he 
pleads  guDty  he  will  be  dealt  with  summarily,  and  that  if  he 
does  not  plead  or  answer,  or  pleads  not  guilty,  he  will  be 
committed  for  trial  in  the  usual  course.  The  court  will  then, 
after  fully  explaining  the  import  of  this  alternative,  give  the 
accused  to  understand  that  he  is  not  obliged  to  say  anything 
unless  he  desires  to  do  so,  but  that  whatever  he  may  say  will 
be  taken  down  in  writing,  and  may  be  used  against  him  at 
his  trial,  and  that  he  has  nothing  to  hope  from  any  promise 
of  favour,  or  to  fear  from  any  threat,  which  may  have  been 
held  out  to  bJTn  to  induce  him  to  admit  his  guilt,  but  that 
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whatever  he  then  says  may  be  used  against  him,  notwith- 
standing. After  this  admonishment  the  court  will  ask  him 
whether  he  is  guilty  or  not  guilty ;  and  if  he  says  that  he  is 
guilty,  they  will  cause  a  plea  of  guilty  to  be  entered,  and 
adjudge  him  to  be  imprisoned  with  or  without  hard  labour 
for  any  term  not  exceeding  six  months. 

If,  on  the  other  hand,  the  prisoner  does  not  plead  guilty, 
whatever  he  says  in  answer  is  to  be  taken  down  in  writing 
and  read  over  to  him,  signed  by  a  Justice  present,  and 
transmitted  with  the  depositions  in  the  case,  and  may  be 
given  in  evidence  against  him  at  his  trial  without  further 
proof. 

A  previous  conviction  does  not  necessarily  disentitle  a 
person  to  the  advantage  of  the  Act;  but  (sec.  14)  no  adult 
person  is  to  be  thus  dealt  with  if  it  appear  to  the  court  that 
his  ofifence  is  one  which  cming  to  a  previotLs  conviction  on 
indictment  is  punishable  with  penal  servitude. 

A  summary  conviction  for  any  of  the  above  offences  is  to 
have  the  same  effect  as  a  conviction  for  the  same  offence  upon 
indictment  (sec.  27  (3) ),  and  the  court  may  make  the  hke 
order  for  the  restitution  of  property  as  might  have  been  made 
by  the  court  before  whom  the  person  convicted  would  have 
been  tried,  had  he  been  tried  on  indictment :  see  Eestitu- 

TION. 

Finally  (sec.  28)  where  an  indictable  offence  in  which  the 
prosecutor's  expenses  would  otherwise  have  been  payable  out 
of  the  local  rate,  is  summarily  dealt  with  as  above,  the  court 
may,  if  it  seem  fit,  grant  to  the  prosecutor  a  certificate  of 
the  compensation  which  may  seem  reasonable  for  his  time, 
trouble,  and  expenses,  including  fees,  and  such  other  expenses 
as  are  by  law  payable  when  incurred  before  a  commitment 
for  trial;  and  such  certificate  is  to  have  the  effect  of  an  order 
of  court,  in  the  case  of  a  prosecution  for  felony,  under  the 
7  Geo.  IV.,  c.  64. 


CHAPTER  VI. 

StJMMABT  JURiSDICTION   UPON   COMPLAINT. 

Summary  Jurisdiction,  as  has  been  mentioned  already,  is 
applicable  in  two  distinct  classes  of  cases.  First,  where 
Information  is  laid  that  some  person  has  committed  an 
offence  for  which  he  is  liable,  under  this  process,  to  be 
imprisoned,  fined,  or  otherwise  punished.  Secondly,  where 
complaint  is  made  to  any  Justice  or  Justices,  upon  which  he 
or  they  have  authority  to  make  any  Order  for  the  payment 
of  money  or  otherwise. 

Hitherto  we  have  spoken  exclusively  of  cases  of  the  former 
description,  aU  of  which  involve  charges  of  a  criminal  nature. 
It  may  be  as  well  to  remark  that  this  epithet  includes,  in  its 
wider  aspect,  a  good  many  acts  of  disobedience  or  neglect  for 
which,  in  ordinary  conversation,  we  should  certainly  find  a 
different  name.  A  man  who  drives  the  wrong  side  of  the 
road  for  example,  or  forgets  to  have  his  child  vaccinated, 
would  naturally  object  to  it.  But  in  either  case  he  is  liable 
to  be  proceeded  against  by  Information,  convicted,  fined,  and 
imprisoned  in  default  of  payment.  And  it  is  in  these  penal 
consequences  that  he  must  be  content  to  discern  the  true 
nature  of  his  conduct.  The  distinction  is  not  unimportant. 
In  C£ises  of  a  criminal  or  quasi-criminal  character,  for  instance, 
ho  is  debarred,  it  may  be  recollected,  from  giving  evidence  on 
his  own  behalf.  On  the  other  hand  there  is  a  legal  pre- 
sumption in  his  favour,  which  would  not  belong  to  him  as  a 
mere  civil  defendant. 
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Cases  of  the  second  class,  matters  of  complaint  as  they  are 
called,  stand  upon  a  very  different  footing.  They  imply  no 
sort  of  criminality,  either  actual  or  constructive.  No  convic- 
tion is  asked;  no  punishment  is  in  the  air.  All  that  is 
wanted  is  an  Order  upon  the  party  complained  against,  to 
pay  a  sum  of  money,  or  to  perform  a  particular  act — to  do  in 
short  some  duty  which  it  is  within  the  power  of  Justices 
to  compel.  A  Complaint  accordingly  takes  the  place  of  an 
Information.  It  need  not  necessarily  be  in  writing :  it  is 
not  supported  upon  oath:  and  its  peaceful  nature  is  testified 
by  the  fact  that  no  warrant  can,  under  any  circumstances,  be 
issued  upon  it  in  the  first  instance.  Otherwise  the  subse- 
quent proceedings,  as  regulated  by  Jcrvis'  Act,  are  similar  to 
those  upon  Information,  leading  up,  however,  to  an  Order  in 
place  of  a  conviction. 

We  frequently,  indeed,  find  it  provided  in  statutes  that 
some  penalty,  or  sum  in  its  nature  penal,  may  be  recovered 
upon  *  Complaint '  before  Justices.  But  the  word  is  here 
used  in  its  broad  and  general  acceptation,  and  not  in  the 
special  and  technical  sense  which  we  are  now  considering. 
The  penalties  in  question  will  really  be  recovered  upon  Infor- 
mation, the  form  of  which,  in  fact,  runs  *  The  Information 
and  Complaint  of  A.  B.,'  &c. 

When  we  speak  of  an  Order  for  the  payment  of  money,  it 
will  be  understood  that  Justices  do  not  hold  a  small-debts 
court,  and  that  the  enforcement  of  demands  of  this  descrip- 
tion forms  no  part  of  their  general  duty.  Their  cognisance 
of  such  matters  is  limited  to  cases  where,  as  under  the 
'Employers  and  Workmen  Act,'  and  in  other  instances,  they 
are  specially  required  to  entertain  them.  Certain  Eates,  and 
other  payments  of  a  periodical  description,  are  statutably 
recoverable  upon  Complaint.  But  no  mere  claim  for  money 
due  is  within  the  provisions  of  the  Summary  Jurisdiction  Acts, 
unless  the  actual  judicial  Order  of  a  court  of  summary  juris- 
diction is  necessary  to  enforce  it.  In  the  case  of  Poor  rates, 
for  example,  no  such  Order  is  asked  or  needed.     The  Justices 
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merely  issue  their  warrant  in  respect  of  a  sum  already  ascer- 
tained and  payable  under  statutory  authority,  and  exercise 
no  discretion  as  to  the  validity  of  the  demand. 

Complaints,  as  we  have  said,  may  be  either  as  regards  the 
non-payment  of  money,  or  may  point  to  the  doing  of  some 
act  which  Justices  have  authority  to  enforce.  Thus,  upon 
Complaint  that  an  apprentice  has  enlisted  for  a  soldier, 
Justices  may  order  his  commanding  officer  to  deliver  him  up; 
upon  Complaint  that  a  dog  is  savage  or  dangerous,  they  may 
order  that  it  be  either  destroyed  or  kept  under  proper  con- 
trol ;  and  on  Complaint  that  a  tree  overhangs  a  railway  so  as 
to  endanger  the  trains,  they  may  issue  the  equally  judicious 
Order  to  cut  it  down. 

The  power  of  a  court  of  summary  jurisdiction  to  bind  a 
person  over  to  keep  the  peace,  or  to  be  of  good  behaviour,  is 
in  future  to  be  exercised  upon  the  Complaint  of  the  person 
desiring  this  precaution.  No  wrong,  requiring  vindication, 
is  supposed  to  have  been  done;  and  the  necessary  Order, 
which  is  simply  intended  to  prevent  wrong,  is  obtained  in 
peaceful  form : — See  Sureties  op  the  Peace. 

Of  course  disobedience  to  an  Order  entails  punishment, 
and  exposes  the  defendant  to  the  calamities  provided  by  the 
statute  under  which  proceedings  are  taken.  These  will  take 
the  form  of  a  warrant  of  commitment  or  distress,  according 
to  the  circumstances  of  the  case.  No  such  warrant,  however, 
can  issue  until  the  defendant  has  been  served  with  a  minute 
of  the  Order  itself. 

It  is  provided  by  the  Summary  Jurisdiction  Act  (sec.  6) 
that  where,  under  any  other  Act,  whether  past  or  future, 
a  mm  of  money  claimed  to  he  due  is  recoverable  upon 
Complaint,  and  not  upon  Information,  such  sum  shall  be 
deemed  to  be  a  '  civil  debt.'  And  (sec.  35)  that  any  sum 
declared  by  the  Act  itself,  or  by  any  future  Act,  to  be  a 
*  civil  debt,'  recoverable  summarily,  or  in  respect  of  the 
recovery  of  which  jurisdiction  is  given  to  a  court  of  summary 
jurisdiction,  shall  be  deemed  to  be  a  sum  for  payment  of 
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which  an  order  may  be  made  upon  Complaint.  It  is  further 
provided  that  no  warrant  shall  be  issued  for  apprehending 
any  person  for  failing  to  appear  to  answer  any  such 
Complaint ;  and  that  no  order  for  the  payment  of  any  such 
*  civil  debt/  or  for  the  payment  of  any  costs  in  the  matter, 
shall,  in  default  of  distress  or  otherwise,  be  enforced  by  im- 
prisonment, unless  it  be  proved  to  the  satisfaction  of  the 
court  that  the  person  making  default  has  withheld  payment 
when  the  means  of  making  it  were  in  his  power.  In  such 
case,  the  court  has  the  same  power  of  imprisonment  as  a 
county  court  would  have  under  the  Debtors'  Act,  1869  (32-3 
Vict.  c.  62,  sec.  5),  which  extends  to  a  maximum  sentence 
of  six  weeks.  But  no  such  imprisonment  will  operate  as  a 
satisfaction  or  extinguishment  of  any  debt  or  demand,  or 
deprive  any  person  of  any  right  to  take  out  execution  against 
the  effects  of  the  person  imprisoned,  in  the  same  manner  as 
if  it  had  not  taken  place. 

Proof  of  the  means  of  a  person  making  default  as  above 
may  be  given  in  such  manner  as  the  court  shall  think  just ; 
and  for  the  purpose  of  such  proof,  the  person  himself  and 
any  witnesses  may  be  summoned  and  examined  upon  oath, 
And  imder  the  Summary  Jurisdiction  Eules,  1880  (18 — 28), 
the  ultimate  power  of  imprisonment  cannot  be  exercised 
unless  a  *  judgment  summons,'  t.e.,  a  summons  to  appear  for 
the  above  purpose,  has  been  served  two  days  in  advance 
upon  the  debtor.  It  is  not  necessary,  as  a  preliminary  to 
such  summons,  that  a  distress  warrant  should  have  been 
applied  for. 

The  scale  of  imprisonment  (page  21)  in  respect  of  non- 
payment of  money  adjudged  to  be  paid  by  a  conviction,  or 
in  default  of  a  sufficient  distress,  applies  equally  (sec.  47)  to 
the  period  to  be  imposed  in  respect  of  money  adjudged  to 
be  paid  by  an  Order,  wherp  such  sum  is  not  a  civil  debt, 
nor  enforceable  as  such.  The  owner  of  the  dangerous  dog 
above  noticed,  for  example,  is  liable  to  be  adjudged  to  pay 
20s.  per  day,  in  default  of  complying  with  an  Order  to  chain 
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him  up.  This  penalty,  if  incurred,  would  not  be  *  a  sum  of 
money  claimed  to  be  due  upon  complaint,'  and  consequently 
would  not  be  a  civil  debt. 

Any  sum  which  may  become  due  from  a  surety,  in  pur- 
suance of  any  security  given  under  the  Act,  is  to  be  counted, 
and  to  be  recoverable  upon  complaint,  as  a  civil  debt.  When 
a  security  has  been  given  in  respect  of  a  sum  adjudged  to  be 
paid  by  a  conviction  (ante,  p.  17)  the  court,  upon  forfeiture, 
may  enforce  ^ajraent  from  the  principal  as  in  the  case  of  a 
simple  fine  (ib,);  otherwise,  even  in  his  hands,  the  forfeited 
money  is  only  a  civil  debt.  And  any  sum  paid  by  a  surety 
on  behalf  of  his  principal  is  equally  to  be  deemed  a  civil  debt 
due  to  him  from  such  principal :  see  section  23. 

Conspicuous  among  matters  of  complaint  stand  proceedings 
in  Bastardy.     Here  the  object  is  not  to  punish  the  father,  but 
merely  to  make  him  provide  for  the  child.     Except  as  regards 
some  particular  steps  in  the  process,  which  will  be  found  fully 
described  elsewhere,  the  proceedings  are   not  regulated   by 
Jervis'  Act.      The  mother  has  the  peculiar  privilege    of 
bringing  her  complaint  before  any  petty  sessional   court, 
within  whose  jurisdiction  it  may  suit  her  to  be  resident  for 
the  time  being.     She  may  call  upon  a  bench  in  Middlesex  to 
summon  a  defendant  from  the  Land's  End,  to  show  cause 
why  he  should  not  support  a  child  bom  at  Berwick-on-Tweed. 
On  the  other  hand  the  defendant  has  the  privilege  of  appealing 
from  an  order  against  him  ;  while  if  her  own  application  be 
refused,  she  must  accept  the  decision  as  final    The  Summary 
Jurisdiction  Act  (see  sec.  54)  applies  to  the  levying  of  sums 
adjudged  to  be  paid  by  an  order  in  any  matter  of  bastardy, 
and  to  the  imprisonment  of  the  defendant  upon  non-payment, 
as  if  such  order  were  a  conviction  on  Information,  and  by  no 
means  leaves  the  mother's  weekly  allowance  a  matter  of  mere 
*  civil  debt.' 


CHAPTEK  VII. 

QUABTER  SESSIONS   AND    APPEAL. 

We  have  liitherto  spoken  of  the  Justice  in  his  subordinate 
capacity  as  exercising  summary  jurisdiction  and  committing 
Jor  trial,  or  performing  such  of  his  administrative  duties  as 
may  be  discharged  at  petty  or  special  sessions.  At  Quarter 
Sessions  he  takes  his  place  as  a  member  of  his  County 
Authority,  invested  with  both  judicial  and  administrative 
powers  of  a  higher  and  more  comprehensive  order. 

Quarter  sessions  in  counties  are  held  in  the  first  full  week 
after  the  31st  of  March,  the  24th  of  June,  the  11th  of 
October,  and  the  28th  of  December.  The  first  date,  however, 
may  be  varied,  so  as  not  to  interfere  with  the  Assizes,  the 
limit  lying  between  the  7th  of  March  and  the  22nd  of  April. 
In  Boroughs,  they  are  held  once  a  quarter,  or  at  such  other 
or  more  frequent  intervals  as  the  Kecorder  may  think  fit,  or 
the  Crown  may  direct. 

These  courts  when  held  quarterly,  at  the  usual  times 
appointed  for  the  purpose,  are  properly  called  the  General 
Quarter  Sessions  of  the  peace.  When  held  at  other,  or  inter- 
mediate, times,  they  are  the  General  Sessions  of  the  peace. 
There  is  no  difference  between  the  two,  either  as  regards 
authority  or  jurisdiction,  except  in  some  particular  cases  where 
jurisdiction  is  expressly  given  by  statute  to  the  Court  of 
General  Quarter  Sessions  alone. 

The  criminal  jurisdiction  of  these  sessions  extends,  by 
statute  of  King  Edward  III.,  to  the  trying  and  determining 
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of  all  felonies  and  trespasses  whatsoever.  The  5  &  6  Vict, 
c.  38,  provides,  however,  that  neither  the  Justices  of  any 
county,  nor  the  Recorder  of  any  Borough,  shall  at  any  Session 
of  the  peace  try  any  person  for  treason,  murder,  or  capital 
felony ;  or  for  any  felony  which  in  itself  (i.e.,  apart  from  a 
previous  conviction)  is  punishable  with  penal  servitude  for 
life ;  nor  for  any  of  the  following  oflPences,  namely,  perjury — 
forgery — bigamy  —  blasphemy  —  libel  —  abduction — conspi- 
racy— concealing  birth— offences  against  the  Queen  or  Par- 
liament— unlawful  oaths — firing  crops,  woods,  heather,  &c. 
— night  poaching,  imder  certain  circumstances — stealing 
judicial  records — or  stealing,  destroying  or  concealing  wills, 
or  any  evidence  of  title  to  real  estate. 

In  counties,  the  jurisdiction  of  the  court  of  Quarter 
Sessions,  whether  sitting  as  a  criminal  court  or  as  a  court  of 
appeal,  is  exercised  by  the  entire  body  of  Justices,  or  by  as 
many  as  find  it  convenient  to  be  present,  under  the  presidency 
of  their  chairman  or,  as  in  Middlesex,  of  a  salaried  Judge. 
In  Boroughs,  having  a  separate  court  of  Quarter  Sessions, 
the  Eecorder  of  the  Borough  sits  as  sole  judge. 

We  have  already  in  Chapter  IV.  explained  the  ordinary 
process  of  committal  for  trial.  Where  this  committal  is 
made  to  Quarter  Sessions,  the  actual  *  indictment '  is  prepared 
and  engrossed  on  a  slip  of  parchment  by  the  proper  ofl&cer,  in 
the  Indictment  Ofl&ce.  The  names  of  the  witnesses  who  are 
intended  to  be  examined  before  the  Grand  jury  are  inscribed 
upon  the  back. 

The  Grand  jury,  whose  ofl&ce  it  is  to  hear  one  side  of  the 
case  only — ^namely  the  evidence  for  the  prosecution,  and  to 
decide  whether  it  is  suflficiently  cogent  to  put  the  accused 
upon  his  defence,  must  be  at  least  twelve,  and  not  more  than 
twenty-three,  in  number.  At  the  commencement  of  the 
sessions,  after  a  charge  from  the  chairman  or  judge  of  the 
court,  the  bills  of  indictment  which  have  been  preferred  are 
placed  in  their  hands.  They  then  retire  to  their  own  apart- 
ment and  privately  examine  the  mtnesses  whose  names  appear 
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in  support  of  each  charge.  If  they  are  satisfied  from  the 
testimony  of  any  single  witness  that  there  is  primd  facie 
ground  for  the  accusation,  they  need  go  no  further.  But  they 
are  bound  to  be  thoroughly  persuaded  of  the  truth  of  an 
indictment,  so  far  as  their  evidence  goes ;  and  not  to  content 
themselves  with  mere  possibilities.  On  the  other  hand,  they 
have  no  business  to  reject  a  bill,  without  examining  every 
witness  tendered  in  its  support,  since  non  constat  but  that 
the  last  man  might  say  all  that  was  needful.  It  is  necessary 
that  a  majority  consisting  of  twelve  at  least  «hould  concur  in 
finding  a  bill.  So  soon  as  this  point  has  been  arrived  at,  the 
foreman  indorses  upon  the  parchment  the  words  *  a  true  bill,' 
signs  his  name,  carries  it  into  court,  and  hands  it  to  the 
Clerk  of  the  peace,  who  thereupon  announces  to  the  court 
the  substance  of  the  charge  and  the  indorsement.  The 
prisoner,  against  whom  the  Bill  is  found,  is  then  arraigned 
upon  it  at  the  bar,  and  pleads  either  *guilty '  or  *not  guilty.' 
In  the  former  case  it  only  remains  for  the  court  to  pronoimce 
sentence;  in  the  latter  the  petty  jury  are  sworn,  and  the  Clerk 
of  the  peace  charges  them  with  the  prisoner  by  reading  over 
to  them  the  indictment,  and  infonning  them  of  his  plea.  A 
person  charged  with  felony  may  peremptorily  challenge 
twenty  jurors  without  assigning  any  cause  for  so  doing.  He 
may  afterwards  challenge  as  many  more  as. he  pleases,  for 
reasons  then  and  there  to  be  stated  and  proved;  as,  for 
instance,  upon  the  ground  of  relationship  to  the  prosecutor, 
or  for  having  evinced  some  prejudice  in  the  case.  A  mis- 
demeanant is  restricted  to  challenges  of  the  latter  description. 
But  no  challenge  can  be  made  until  a  full  jury  appears,  or 
after  the  juror  objected  to  has  been  sworn.  Prisoners  are 
usually  tried  in  the  order  in  Avhich  their  indictments  have 
been  found.  But,  as  a  point  of  etiquette,  felonies  are 
allowed  precedence  over  mere  'misdemeanours ;  while,  among 
misdemeanours  themselves,  the  *  custodies'  are  taken  first; 
i.e.f  those  in  which  the  accused  are  waiting  below,  in  charge 
of  the  police,  instead  of  being  outside  on  baiL 
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The  appellate  jurisdiction  of  the  court  of  Quarter  Sessions 
from  convictions  or  orders  which  have  been  made  in  petty 
or  special  sessions,  will  be  found  considered  in  Part  II. 
under  the  title  'Appeal'  Appeals  intended  to  be  heard 
at  Quarter  Sessions  must  be  entered  with  the  Clerk  of  the 
peace  within  the  time  limited  by  the  practice  of  the  court, 
and  are  called  on  by  him  in  the  order  of  their  entry.  Should 
the  appellant  fail  to  appear,  his  appeal  will  be  struck  out  of 
the  list,  and  will  not  be  restored  except  by  consent  of  the 
other  side,  or  some  satisfieujtory  explanation  of  his  absence. 
In  appeals  against  a  conviction  it  is  always  for  the  respondent 
to  begin.  It  was  he  who  made  the  charge  originaUy,  and  it 
has  become  his  business  to  fight  the  battle  over  again.  The 
same  rule  is  observed  in  most  other  cases.  Counsel  and 
witnesses  on  either  side  are  then  heard,  according  to  an 
established  course  of  procedure,  after  which  the  chairman 
delivers  the  judgment  of  the  court,  either  confirming,  modi- 
fying, or  quashing  the  decision  appealed  against. 

Justices  in  Quarter  or  General  Sessions  form  the  County 
Authoriiy,  to  whom  the  making  of  the  county  and  other 
important  rates,  as  well  as  the  control  of  county  business 
generally,  is  entrusted.  Illustrations  of  these  various  matters 
will  be  found  abundantly  scattered  throughout  the  following 
pages,  especially  in  those  containing  a  brief  detail  of  the 
functions  of  that  conspicuous  ofl&cer  the  *  Clerk  of  the  Peace.' 
It  would  be  inconsistent  with  the  object  as  well  as  with  the 
limit  of  these  notes,  to  enter  upon  a  province  in  which 
we  could  be  of  no  material  service.  The  duties  of  a  Justice 
as  a  member  of  his  County  Authority  and  of  its  various 
committees,  are  emphatically  matter  of  experience,  easily 
learnt  by  those  who  devote  their  attention  to  them,  and  which 
need  not  be  further  touched  upon  at  present. 


CHAPTEK  VIII. 

NOTE   ON   THE   SUMMARY  JURISDICTION   ACT,    1879. 

The  above  Act,  which  was  wet  from  the  hands  of  the 
Queen's  printer  when  the  first  edition  of  these  Notes  went 
to  press,  is  now  no  longer  novel,  and  every  Justice  is  more  or 
less  familiar  with  its  principal  features.  Attention  has  been 
called,  either  in  these  Preliminary  Notes  or  in  the  main 
portion  of  the  volume,  to  every  point  of  importan.ce  in  which 
it  has  affected  the  previous  course  of  procedure.  And  at  the 
end  of  this  chapter  will  be  found  a  short  analysis,  which 
may  be  useful  to  those  who  would  like  to  apprehend  its 
entire  scope  without  much  trouble.  We  will,  therefore, 
content  ourselves,  at  present,  with  briefly  touching  upon 
one  or  two  considerations  of  some  interest. 

The  provision  (page  5)  which  prohibits  a  single  Justice 
from  acting  at  all  until  he  has  been  reduced  to  the  last  stage 
of  impotence  as  regards  coercive  power,  and  which  renders 
the  presence  of  two  Justices  ^?nma/ac^  essential  in  matters 
arising  under  all  future  Acts,  is,  of  course,  a  step  towards 
extinguishing  the  single  jurisdiction  altogether.  There  may 
be  soimd  reason  for  this  preference  for  the  dual  system,  but 
to  make  the  discovery  in  1880  was  to  make  it  rather  late. 
The  matter  is  adverted  to  elsewhere,  in  a  Note  on  Punish- 
ment. 

The  restrictions,  as  regards  locMity,  upon  the  discharge 
of  judicial  duty,  supplemented  by  the  invention  of  that 
miniature  divan  with  a  rather  listless-looking  name,  the 
*  occasional  court  house,'  have  been  indicated  already,  and  will 
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be  found  at  page  4.  They  are  distinguished  by  a  con- 
scientious aidour  for  innovation,  which  can  endure  to  leave 
nothing  untouched.  Method  and  organization  are  to  be  the 
order  of  the  day.  Slipshod  habits  are  to  be  eradicated  at 
once.  Everything  is  to  be  done  regulation  fashion,  and  with 
the  precision  expected  from  rank  and  file. 

That  these  violent;  iBiprovemeuts '  should  have  been  pro- 
tluctive  of  a  certain  amount  of  perplexity  and  trouble  is 
not  to  he.  wondered  at  .  No  suddefir  altei'ation;  however 
desirable,  can  be  made  without  upsetting  somebody. 
Whettier  they  will- conduce  to-  the  -b^tter^working  of  tott  old- 
fashioned  madiine,  in  'Whose'good  going  the  eountrjr'at  \&t^j 
is  consideiably  interested)>w411  be ' discovered  inHlii'd*  titne*. 
Method  and  CH'ganization  may  be  too '  rigidly  insisted "  tii>onv 
They  are^  after  all,  only  ipfeahs  to  an  6nd,  and  may  b^  mesin!^ 
unsuited  to  the  particular  ettd  in  vielir.  And,  in  the  oa^  of 
certain  special  services^  it-i6ay  be  unwise  to  carry  thfe  obliga- 
tions of  routine  to  the  point  at  which  they  become  incon- 
venientand  irksome,  or  are-,  perha|)6  unreasonably,'  regarded 
lis  measurea  of  distrust  '  * 

In  iipeaking  (Chapter  IIL)  of  the  prominence' giv'en  by 
the  new  Act  to  the  remedy  by  difitres^,  allusion  was  casu^y 
made  to  tfee  question  as  to  how  far  facilities  in  the*  way  of 
tipoie,  ^lKt«,  should' be  allowed  a  defendant-  in^'oider  to-coilecit 
funds'  to-  meet  his^^e.     Upon  this  point  the  '•A6t  is  fkr  'f rotti 
being  silent     The  permission,  howevei^  to  take  his  money 
by  in^alments,  and  to  accept  security  tor  ^  the  amouht  (page 
\T)  seems  tinctured  with^overweening'  tenderness  for" 'the 
conveni^ii^e  of  persons  m4io  have  been-eondemned  to  rirake  a 
payment  which  was  intended  to  be  *^nal  mid  -inconvenient. 
It  is,  of  course^  undesiraUe-to  send  offenders  needlessly  to 
prison.     On  the  other  hand,  since  Justices  must  work  by 
punishment,  it^nay  be  as  well-  not  to  display  too  Vivid' an 
anxiety  to  keep  them  out  of  it     We  worry  tob  much  about 

people  who  have  set  the  law  at  defiance,  to  the  danger  and 
discomfort  of  society.     "We  apologize  for  being  obliged  even 
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to  make  a  show  of  protecting  our  own.  The  rod  vhixjh 
pur  ^i^dfttthers  usecjl  to  *  picklfe '  must  be  remorsefnlly 
moistened  with  rose-twater ;  and  we  drive  a  fiddlulig  bargain 
over  the  fine  of  which  the  chief  sting  used  to  lie  in  the 
$wift  and  certain  alternative. 

The  A(A  permits  every  person  who  would  be  liable. to 
iijlprisonment  ixpon.  conviction  for  more  than  three*  mohths 
(except  iix  ^assault  pases)  to  decline  Justices'  jurisdicibio^ 
altogethei:^  ^and  to  insist  upon  going-  before  a  jury.  The 
effect  of  this  is  to  circumscribe  the  authority  of  Justices 
with  reference  to  cases  which  they  had  previously^  been 
entrusted  with  power  to  try,  ais  well  as  to  encumber  the 
Sessions  with  matters  which  would  otherwise  have  been 
disposed  of  elsewhere. 

A  broader  question  is  suggested  by  what  has  just  been 
^Avritteji,  Take  the  pase  of  a  person  whoseindictable  offence 
may  be  dealt  with  and  disposed  of  summarily  under  the 
Act,  and  whose  sentence  cannot,  under  any  possible  circum- 
stah6es,  exceed  three  months.  That  person  must  either  be 
tmdex.  sixteen,  /or .  his  alleged  offence  must  have  been 
committed  in  respect  of  property  worth  less  than  40^. 
Except  in .  the  case  of  a  mere  child,  it  must  be  one  of 
the  offences  scheduled  at  page  39.  It  cannot  be  of  any 
graver  description,  .  Is  there  any  real  reason  why  such 
a  person  should  be  entitled  to  demand  judge  and  jury? 
Justices  have  the  power  of  sending  him  to  Sessions  or 
Assizes  against  Ms  will,  if  *  having  regard  to  his  character 
and  antecedents,  the  nature  of  the  offence,  and  all  the 
ciycumatances  of  the  case,'  they  consider  it  inexpedient  td 
assume  jurisdiction  themselves.  But  is  there  anything 
dangerously  daring  and  revolutionary  in  suggesting  that, 
ia  these  partiqilar  c««e«,  the  offender's  *  rights'  might  very 
well  be  so  far  infringed  upon  as  to  give  him  personally  nd 
choice  about  it  1  Why  should  he  have  any  such  rights 
now-a-days?  Why  should  the  mere  technical  aspect  of 
his  offence,  irrespective  of  the  amount  of  punishment  by 
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which  it  may  be  visited,  be  made  a  test  in  the  matter  %  AVhr 
should  not  a  Bench  be  entitled  to  say,  *  We  are  satisfied  that 
we  can  inflict  adequate  punishment,  having  regard  to  all  the 
circumstances,  and  we  intend  to  deal  with  the  case  ourselves 
accordingly.'  In  the  great  majority  of  instances  the 
prisoner's  prayer  is,  not  that  he  may  be  sent  for  trial,  but 
that  the  business  may  be  settled  upon  the  spot.  And  this 
petition  is  constantly  ignored.  Justices,  in  fact,  are  always 
anxious  to  relieve  themselves  of  the  responsibility  of  deciding 
cases  which  ought  obviously  to  be  discussed  before  a  higher 
tribunal.  There  is  little  fear  of  their  disposing  of  any  charge 
which  in  point  of  fact  ought  to  go  to  Sessions,  or  which  the 
accused,  upon  any  reasonable  ground,  may  desire  should  be 
tried  there.  But,  on  the  other  liand,  to  allow  the  latter  at 
his  own  uncontrolled  option,  or  in  the  exercise  of  simple 
whim,  to  walk  away  from  their  jurisdiction  and  insist  upon 
liis  privileges  as  a  felon,  or  indictable  misdemeanant,  is  carry- 
ing complaisance  and  scruple  to  the  extreme. 

Take  a  case  which  occurred  the  other  day.  A  grocer's  boy 
was  charged  with  embezzling  ninepence.  The  case  was  as 
clear  as  case  could  be.  A  whipping  would  have  squared 
matters  within  half  an  hour.  But  this  grocer's  boy  had  his 
suspicions  about  the  birch-rod,  and  was  resolved  to  nm  all 
hazards  rather  than  find  them  verified  then  and  there.  So 
he  promptly  announced  that  he  would  rather  be  tried  by  jury. 
Thereupon  the  bench  had  to  bind  over  the  prosecutor  anil 
some  four  witnesses  to  attend  and  give  evidence,  at  all  the 
usual  trouble  and  loss  of  time.  Ten  days  afterwards  he  came 
up  for  trial  at  the  Middlesex  Sessions.  The  Assistant-Judge 
summed  up  for  a  conviction,  observing,  as  he  did  so,  upon 
the  absurdity  of  sending  up  a  child  for  indictment  upon  such 
a  trumpery  charge.  For  this  the  committing  Justices  were 
not  to  blame.  However,  the  gentlemen  of  the  jury  not  only 
coincided  in  the  censure,  but  gave  emphasis  to  their  opinion 
by  acquitting  the  prisoner. 

Any  scheme  such  as  that  just  suggested  would  have  been 
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inconsistent  with  the  whole  tenor  of  the  recent  Act.  It  is 
merely  offered  in  this  place  for  the  consideration  of  those  who 
can  so  far  ignore  tradition  as  to  regard  the  matter  in  its 
practical  aspect. 

Speaking  of  the  birch-rod,  it  seems  a  pity  that  when  the 
framers  of  the  Act  were  dealing  with  *  young  persons'  between 
twelve  and  sixteen,  they  should  have  excluded  all  those  above 
fourteen  from  the  advantage  of  a  whipping  fairly  earned. 
Sixteen  is  the  age  of  emancipation  from  this  particular  form  of 
punishment  adopted  in  most  statutes;  and  nobody  who  looks 
at  the  general  run  of  boys  of  that  age,  as  they  stand  in  the 
dock,  will  be  of  opinion  that  it  has  been  fixed  unduly  high. 

The  provisions  (page  36)  for  the  summary  punishment  of 
children  is  unfortunate  in  one  respect.  The  Act  provides 
that  for  certain  indictable  offences  the  court  *may  inflict  the 
same  description  of  punishment  as  might  have  been  inflicted 
had  the  case  been  tried  on  indictment' — imprisonment,  how- 
ever, being  substituted  for  penal  servitude.  But  as  regards 
the  common  offence  of  larceny,  and  a  large  majority  of  others 
which  are  triable  upon  indictment,  there  is,  under  such  pro- 
cedure, no  power  to  inflict  a  fine.  Consequently,  the  mildest 
form  of  punishnient  known  to  the  law  is  inapplicable  in  the 
case  of  a  child.  Fining  a  child  no  doubt  means  fining  the 
parent;  but  in  the  case  of  children  who,  as  the  phrase  is, 
ought  to  have  been  taught  better,  this  may  be  a  perfectly 
legitimate  course,  and  was  clearly  contemplated  by  the  Act, 
which  provides  that  no  fine,  when  inflicted,  shall  exceed  406-. 
This  was  of  course  an  oversight;  but  one  would  surely  have 
expected  that,  when  dealing  specially  with  the  case  of  children, 
the  Legislature  would  have  been  at  the  pains  to  devise  special 
penalties,  instead  of  hashing  up  the  dish  which  had  been  pre- 
pared for  older  offenders. 

It  is  not  clear  why,  in  an  Act  such  as  the  present,  the  mis- 
demeanour known  as  'False  Pretences'  should  have  been 
excluded  from  the  list  of  delinquencies  made  summarily 
triable.     There   seems  no   reason  why  the  man  who  sells 
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paii^ted  epairqws  to  l^di^*  maids. should.  i\ot  receive  happy 
despatch,  without  the  interventiou  of  graxjd  and  petty  jury. 
A  schoolboy,,  some  short  time  since,  obtain^  sixpennyworth 
of  liquorice  from  a  sweet-shop,  under  the  pretence  that  it  Avas 
rcqiiired  by  Zf  respectable  old  lady  well  known  tp  the  shop- 
keeper (incorrectly  described  by ,  t)ie  young  gentleman  as  *  his 
aunt'),  who  had  been  unexpectpdly  called  upoi^  to  receive  and 
regale  company.  As  be  happened  to  be  under  tyrelve,  the 
court  were  competent  to  deal  with  the  case;  but,  had  he  been 
one  year  older,  he  must  imperatively  bavfa  been  sent  for  trial, 
to  abide  the  verdict  of  his  peers.  . 


42  &  43  YicT.  c.  49. 

Sections  1,  2,  3.    Title,  applicatiqn  and  commencement  of 

Act. 
Section  4.    General  ppwers  of  mitigating  statuto^  puni^- 

ment:  see  page  16. 
Section  5.    Scale,  of  imprisonment  in  default,  of  payment 

of  money :  see  Summaby  Jurisdiction,  7. 
Sections  6  and  35.     Sums  recoverable  by  Order  made 

recoverable  as  civil  debts :  see  page  44. 
Section  7.     Power  to  allow  time  for  the  payment,  of  fines 

— &c.,  to  accept  the  ainount  by  instalments,  or  take 

security :  see  pp.  17,  46. 
Section  8.    Eines  under  5«.  not  to  carry  costs  :  see  Suh> 

HAAY  JUBIBDIOTION,  3. 

Sections  9  and  42.     Taking  and  enforcing  recognisances : 

see  Eecognisances. 
Sections  10 — 16,  24,  27,  28.   Summary  jurisdiction  in.  the 

case  ,of  indictable  ounces.     Children— young  persons 

- — and  ^ultQ  :  see  Chapter  V. 
Section  17.  Bight -of  personp  obarged  with  certain  indicti 

able  offences  to  claim  to  be  tried  by  jury :  see  page  13. 
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Section  18.     Restriction  of  cumulative  sentences  in  cases 

of  assault :  see  Assault. 
Section  19.     Appeal  in  case  of  sentence  of  imprisonment : 

see  Appeal,  page  71. 
Section  20.  Constitution  and  place  of  meeting  of  courts  of 

summary  jurisdiction :   see  page  5. 
Sections   21    and  43.     Warrants    of     commitment    and 

warrants  of  distress :  see  Distress,  and  page  18. 
Section  22.     Court  register  to  be  kept :  see  Eeoister. 
Section  23.     Regulations  as  to  securities  to  be  taken  under 

the  Act :  see  page  46. 
Sections  25  and  26.     Procedure  in  the  case  of  sureties 

of  the  peace :  see  Sureties. 
Section  29.    Lord  Chancellor  may  make  rules.    See  Rules. 
Sections  31,  32,  and  33.     Appeal  generally:  see  Appeal. 
Section  34.     Summary  orders  under /w^wre  Acts. 
Section  35.     Civil  debts  :  see  above,  section  6. 
Section  36.     Power  to  summon  witnesses  when  beyond  the 

jurisdiction :  see  page  12. 
Section  37.     Warrant  or  summons  not  to  be  avoided  by 

death  or  resignation  of  the  Justice  who  signed  it. 
Section   38.     Bailing   persons   who    have   been  arrested 

without  warrant :  see  Const^vbles. 
Section   39.     Pleadings,    process,    and   forfeitures.     The 
latter,  when  not  pecuniary,  to  be  sold  as  court  may 
direct ;  proceeds  to  go  as  if  received  by  way  of  fine. 
Section  41.     Service  of  process  may  be  proved  by  special 

declaratfon :  see  Summons. 
Section  44.     Restoration  of  property  taken  from  jierson? 

charged :  see  Restitution. 
Sections   45   and  46.     Local  jurisdiction  of   courts:  see 

page  8. 
Section  47.  Application  of  the  Act  0  sums  leviable  by  dis- 
tress, without  Information  or  Complaint,  or  adjudged 
to  be  paid  by  Order :  see  Rates,  and  page  45. 
Section  48.     As  to  the  clerk  of  a  court. 

D  3 
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Sections  49  and  50.     Special  and  general  definitions  of 

terms. 
Section  51.    Application  of  the  Act  to  future  Acts. 
Sections  52,  53  and  54.    Application  and  construction  of 

the  Act  in  special  instances,  including  Bastardy ; 

with  saving  as  to  Army  and  Militia  Acts. 
Section  55.     Repeal  clause. 


THE 
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JP-A.JEIT     II. 


NOTES  OP  MATTERS  AND  OFFENCES,  ALPHABETICALLY 

ARRANGED. 


ABDUCTIOH .     Under  the  24-5  Vict.  c.  100 ; 
1.  (Sec.  53).    Where  any  woman,  of  any  age,  shall  have 
any  interest  whatsoever,   absolute   or    contingent,    in   any 
property  whatsoever, 

(i)  Whosoever  shall,  from  motives  of  lucre,  take  away  or 
detain  her  against  her  will,  loith  intent  to  many  or 
carnally  know  her,  or  to  cause  Ber  to  be  married  or 
carnally  known  by  another,  or 
(ii)  Whosoever  (if  she  be  under  twenty-one)  shall  fraudu- 
lently allure,  take  away  or  detain  her  out  of  the  pos- 
session and  against  the  will  of  her  father  or  mother, 
or  other  person  in  lawful  charge  of  her,  with  intent 
as  above : — Felony.  [Pen.  Serv.  5 — 14  years ;  or  impv. 

2y.] 

2.  (Sec.  54).  Whosoever  shall  by  force  take  away,  or 
detain  against  her  will,  any  woman  of  any  age,  with  intent  as 
above : — Felony.     [Same.] 

3.  (Sec.  55).    Whosoever  shall  unlawfully  take  or  cause  to 
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be  taken  any  unmarried  girl  under  sixteen,  out  of  the  posses- 
sion and  against  the  will  of  her  father  or  mother,  or  of  any 
other  person  in  lawful  charge  of  her  : — Misdemeanour.  [Impr. 
2  y.]    See  Practice,  12. 
Not  triable  at  Sessions.     Bail '  discretionary.' 

ABO&TIOH.  Under  the  24-25  Vict.  c.  100,  s.  58,  any 
woman,  being  with  child,  who  shall,  with  intent  to  procure 
miscarriage,  unlawfully  administer  to  herself  any  poison  or 
other  noxious  thing,  [or  thing  which,  as  administered,  is 
noxious,  R,  v.  Cramp,  Feb.  1880,  5  Q.  B.  D.  307,]  or  use  any 
instrument  or  other  means  :  and  any  person  who,  with  intent 
to  procure  the  miscarriage  of  any  woman  (whether  with 
child  or  not),  shall  unlawfully  administer  to,  or  cause  to  be 
taken  by  her,  any  poison,  &c.,  or  use  any  instrument,  &c.,  is 
guilty  of  felony.     [Pen.  Serv.  5  years — ^Life  ;  or  impr.  2  y.] 

And  (sec.  59)  whosoever  shall  imlawfully  supply  or  procure 
such  poison,  &c.,  or  instrument,  knowing  its  intended  use,  is 
guilty  of  a  misdemeanour.     [Pen.  Serv.  5  y. ;  or  impr.  2  y.] 

The  offence  under  section  58  is  not  triable  at  Sessions. 
Bail  in  any  case  '  discretionary.' 

ABUSIVE  LAVOITAOE.  '  The  words  scoundrel,  rascal, 
miscreant,  liar,  fool,  and  such  like  general  terms  of  scurrility, 
may  be  used  with  impunity,'  so  far  as  any  cause  of  civil 
action  is  concerned,  *  being  part  of  the  rights  and  privileges 
of  the  vulgar '  (Blackstone,  ed.  Christian,  III.  8).  I^eithcr 
are  they  criminally  cognisable,  unless  used  by  way  of  actual 
challenge ;  see  Affray.  See  also  (within  the  Metropolitan 
Police  District),  2  &  3  Vict.  c.  47,  s.  54,  cited  under  Police 
OF  Towns,  9  ;  and  Sureties  for  Good  Behaviour. 

ACCUSIHO  OF  CBIME.  It  is  felony  to  accuse,  or 
threaten  to  accuse,  any  x)erson  of  an  offence  punishable  with 
death,  or  with  penal  servitude  for  not  less  thaij  seven  years, 
or  of  any  attempt  to  commit  rape,  or  of  committing  or  solicit- 
ing unnatural  crime — with  intent  to  extort  money  or  any 
valuable  thing,  (24-5  Vict.  c.  96,  s.  47).     The  culprit  should, 
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if  possible,  be  arrested  on  the  spot,  and  detained  until  he  (or 
she)  can  be  given  in  charge.    [Penal  Serv.  5  years — Life ;  or 
impr.  2  y.  with  whipping,  if  a  male  under  sixteen],     l^ot 
triable  at  Sessions.    Bail '  discretionary.' 
See  Thbeatenikg  Letters. 

ADXTLTEBATIOlf  OF  FOOD  AHD  D&TTOS.  Provision  ia 
made  by  the  '  Sale  of  Food  and  Drugs  Act,  1875 '  (38-9  Vict. 
c.  63),  amended  by  the  42-3  Vict.  c.  30,  (1879),  for  the  ap- 
pointment of  persons  to  be  Analysts  of  all  articles  of  food  and 
drugs  sold  within  their  districts.  The  word  '  food '  includes 
every  article  used  for  food  or  drink  by  man,  except  drugs 
and  water.  The  word  *  drug '  includes  medicine  for  external 
as  well  as  internal  use. 

Any  purchaser  of  any  article  of  food  or  drug  is  entitled 
to  have  the  same  analysed  by  the  Analyst  for  the  place  of 
sale,  on  payment  of  a  fee  not  exceeding  lOs.  6d, ;  or,  in  his 
absence,  by  some  other  public  Analyst,  and  to  receive  a 
certificate  of  the  result  (sec.  12).  No  proceedings  can  be 
taken  until  such  certificate  has  been  obtained  (sec.  20). 

Any  medical  oflScer  of  health,  inspector  of  nuisances,  &c., 
or  police-constable  employed  for  that  purpose  by  the  local 
authority,  may  procure  and  submit  for  analysis  any  sample 
of  food  or  drugs,  (sec.  13),  see  ff order  v.  Scott,  May  4,  1880, 
5  Q.  B.  D.  552.  If  any  such  ofl&cer,  &c,  apply  to  purchase  any 
such  sample  when  '  exposed  to  sale,  or  on  sale  by  retail,  on  any 
premises,  or  in  any  shop  or  stores '  [or  in  any  street,  or  open 
place  of  public  resort — see  Amendment  Act,  sec.  5]  the  person 
so  exposing  is  bound  to  sell,  under  a  penalty  of  £10  (sec.  17). 
Certain  special  provisions  with  regard  to  the  sale  of  Milk 
will  be  found  under  that  title.  Provision  is  made  for 
securing  the  identity  of  the  article  sold  with  that  sub- 
luitted  for  analysis.  The  purchaser  (whether  private  or 
official,  Parsons  v.  Birmingham  Dairy  Co.,  June  16,  1882, 
9  Q.  B.  D.  172)  is  bound  forthwith  to  notify  to  the 
seller,  or  his  agent  selling  the  article,  his  intention  to  have 
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the  same  analysed  by  the  public  Analyst,'  and  to  ofer  to 
divide  his  purchase  into  three  parts,  to  be  then  and  there 
separated,  marked  and  sealed  or  fastened  up, — one  for  him- 
self, one  for  the  vendor,  and  one  to  be  sent  to  the  analyst 
(sec.  14). 

*  When  the  analyst  having  analysed  any  article  shall  have 
given  his  certificate  of  the  result,  from  which  it  may  appear 
that  an  offence  against  some  one  of  the  provisions  of  this 
Act  has  been  committed,  the  person  causing  the  analysis  to 
be  made  may  take  proceedings  for  the  recovery  of  the  penalty 
herein  imposed  for  such  oflFence  before  any  Justices  in  petty- 
sessions,  having  jurisdiction  in  the  place  where  the  article  or 
drug  sold  was  actually  delivered  to  the  purchaser  *  (sec.  20). 
But  the  summons  must  be  served,  in  the  case  of  perishable 
articles,  not  later  than  twenty-eight  days  from  the  date  of 
the  purchase,  and  at  least  seven  days  before  the  hearing  (see 
Amendment  Act,  sec.  10). 

At  the  hearing,  the  certificate  of  the  analyst  is  prima 
fade  evidence,  but  the  defendant  is  entitled  to  require  his 
personal  attendance.  He  may  also  tender  himself  and  his 
wife  as  witnesses  (sec.  21).  Justices  have  the  power,  in 
cases  of  difficulty,  of  sending  articles  to  the  Chemical  Officois 
at  Somerset  House  for  analysis  (sec.  22).  Appeal  to  next 
Quarter  Sessions,  if  recognisances  entered  into  within  three 
days.     All  penalties  enforceable  by  distress. 

OFFENCES. 

[Suj  if  necessary,  note  on  Summary  Jurisdiction.] 

1.  (Sec.  3). — '  No  person  shall  mix,  colour,  stain,  or 
powder  .  .  .  any  article  of  food  with  any  ingredient  or 
material,  so  as  to  rendfer  the  article  injurious  to  health,  with 
intent  that  the  same  may  be  sold  in  that  state/  nor  sell  the 
same.  Penalty  not  exceeding  £50.  Subsequent  offence  an 
indictable  misdemeanour. 

2.  (Sec.  4). — No  person,  except  in  accordance  with  the 
demand  of  the  purchaser,  shall  mix,  <tc.,   *any  drug  with 


^ 


AD  ULTERA  TION  OF  FOOD  AND  DR  UGS,   63 

any  ingredient  or  material  so  as  to  affect  injuriously  the 
quality  or  potency  of  the  drug,  with  intent,'  &c.,  *.nor  sell 
any  drug  so  mixed,'  &c.  [same  punishment]. 

'^o  person  is  liable  to  conviction,  under  either  of-  the 
above  sections,  if  he  show  to  the  satisfaction  of  the  court 
that  he  did  not  know  of  the  article  or  drug  sold  being  mixed, 
<fec.,  and  could  not,  with  reasonable  diligence,  have  known 
it  (s.  5).  But  this  excuse  it  will  be  observed  is  not  conceded 
elsewhere. 

8.  (Sec.  6). — *  No  person  shall  sell,  to  the  prefudice  of  the 
'purchaser^  any  article  of  food,  or  any  drug,  which  is  not  of 
the  nature,  substance  and  quality  demanded  by  such  pur- 
chaser.*    Penalty  not  exceeding  £20. 

The  above  does  not  apply  where  any  matter  not  injurious 
to  liealth  has  been  added  because  required  for  the  preparation 
of  the  food,  <fec.,  as  an  article  of  commerce,  in  a  state  fit  for 
carriage  or  consumption,  and  not  fraudulently,  to  increase  the 
bulk,  &c.,  or  to  conceal  inferior  quality.  Neither  does  it 
apply  in  the  case  of  proprietary  medicines  (see  Poison),  nor 
in  the  case  of  unavoidable  mixture  with  extraneous  matter, 
in  process  of  collection  or  preparation.  As  regards  the  words 
*  to  the  prejudice  of  the  purchaser,'  see  page  65. 

4.  (Sec.  7). — *No  person  shall  sell  any  compound  article  of 
food,  or  compound  drug,  which  is  not  composed  of  ingredients 
in  accordance  with  the  demand  of  the  purchaser.'  Penalty 
not  exceeding  £20. 

No  offence  is  committed  under  the  two  last  mentioned 
sections  where  any  food  or  drug  is  sold  mixed  with  anything 
not  injurious  to  health,  and  not  added  with  the  fraudulent 
intention  of  increasing  bulk,  &c.,  or  concealing  inferior 
quality,  provided  that,  at  the  time  of  sale,  the  vendor  supply 
to  the  purchaser  *  a  notice  l)y  a  label  distinctly  and  legibly 
written  or  printed  on  or  with  the  article  or  drug,  to  the  effect 
that  the  same  is  mixed '  (sec.  8). 

It  is  sufficient  if  knowledge  of  this  fact  be  shown  to  have 
been  brought  home  to  the  purchaser  by  any  other  means  ; 
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since,  if  tlio  latter  choose  to  deal  upon  that  footing,  it  is 
clear  that  no  offence  has  been  committed.  The  seller  may 
do  this  by  a  general  notice  placarded  in  his  shop.  At  any 
rate  he  need  not  stick  the  notice  on  each  bottle  or  packet,  if 
ho  give  it  in  some  reasonable  way.  Sandys  v.  SnwM,  June 
25,  1878,  3  Q.  B.  D.  449 ;  42  J.  P.  550. 

5.  (Sec.  9). — *No  person  shall,  with  intent  that  the  same 
may  be  sold  in  its  altered  state  without  notice,  abstract  from 
an  article  of  food  any  part  of  it,  so  as  injuriously  to  affect 
its  quality,  substance  or  nature,'  nor  '  sell  any  article  so 
altered  without  making  disclosure  of  the  alteration.' 
Penalty  not  exceeding  £20. 

'  If  the  defendant  prove  to  the  satisfaction  of  the  Justices 
that  he  had  purchased  the  article  in  question  as  the  same  in 
nature,  substance,,  and  quality  as  that  demanded  by  him  by 
the  prosecutor,  and  with  a  written  warranty  to  that  effedy 
[a  mere  invoice^  jiot  sufficient,  Rook  v.  Hopley,  May  18, 1878 ; 
3  Exch.  D.  *iQ9,]  that  he  had  no  reason  to  believe  at  the 
time  when  he  sold  it^  that  the  article  was  otherwise,  and  that 
he  sold  it  in  the  same  state  as  when  he  purchased  it,  he  shall 
be  discharged  from  the  prosecution,  but  he  shall  be  liable  to 
pay  the  costs  incurred  by  the  prosecutor,  unless  he  shall  have 
given  due  notice  to  him  that  he  will  rely  on  the  above  defence, 
(sec.  25). 

6.  (Sec.  27). — Every  person  who  shall  wilfully  give  a  label 
falsely  describing  the  article  sold,  or  who  shall  apply  to  any 
article,  in  any  proceedings  under  this  Act,  a  warranty  given 
in  relation  to  any  other  article,  or  who  shall  give  a  false 
warranty  in  writing  to  any  purchaser  in  respect  of  food  or 
dnig  sold  by  him,  as  principal  or  agent,  is  liable  to  a  penalty 
not  exceeding  £20. 

The  Act  contains  special  provisions  for  the  examination  of  tea 
by  the  Commissioners  of  Customs  at  the  various  ports  (sec.  30). 

Penalties  go  to  the  authority  appointing  the  analyst,  if  the 
prosecution  be  by  their  officer.  In  other  cases  to  the 
Treasurer  of  the  County  &e. 
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The  above  Act  has  been  noticed  at  apme  length  on  account 
of  its  great  value  in  repressing  a^spiecied  of  dishonest  dealing 
worse  «ven  tiian  short  weight.  Under  an  absurd  quibble  it 
was  long  contended  that  an  officer  buying  goods  for  the 
purpose  of  analysis,  and  not  fpr  his  own  private  cwisump- 
tion,  was  not  a  purchaser  who  could  be  'prejudiced '  under 
section  6  (Offence  3).  Of  course^  if  so,  he  had  personally 
no  ground  of  complaint,  and  no  right  to  ask  for  a  conviction, 
fndeed,  jsince  he  only  bought  with  an  ey^  to  detective  pur- 
poses, it  may  be  feared  that  the  genuine  article  was  the  very 
last  thing  which  he  desired  for  his  money  (a).  The  question, 
which  threatened  at  one  time  to  bring  this  imoat  useful  Act 
to  a  deadlock^  was  at  last  disposed  of.  '  It  was  necessary  to 
introduce  some  words  into  thje  Act  to  require  that  the  article 
sold  should  be  inferiox  to  th^t  agjfeed.  for,  and  the  wqrds  "  to 
the  prejudice  of  the .  purqh^eje ".  are  introduced  with  that 
object.  What  is  meant  by  thorn  is,  a  general  prejudice  to 
customers.'  V&tLu^hj  J.^Hoylev.  Hitchmarij  Mar.  28, 1879, 
4  Q.  B.  D.  233.  However,  to  miike  assurance  doubly  sure,  it  is 
provided  by  the  *  Sale  of  Food  ?iid  Dirugs  Act.  Ameudment 
Act,  1879  V  (with  reference  to  Off^nfce  3),  that  ia  any  prose- 
cution for  selling  to  the  prejudice  of  the  purchaser,  any  article 
of  food  or  drug  not  of,  the  nature*  siibstance,  and  quality 
demanded  by  such  purchaser,  it  shall  be  no  defence  to  allege 
that  the  purchaser,  having  bought  only  for  analysis,  wa^  not 
prejudiced  by  such  sale.  Nor  that  the  article,  though  defective 
in  nature,  substance,  or  quality,  was  not  so  in  all  three. 

(a)  It  is  not  so  certain,  perhaps,  that  the  exact  article  demanded  is 
always  that  which  even  the  private  purchaser  would  prefer.  Un- 
fermented  wine  and  a  ghastlj  substitute  for  pale  ale  are  supposed  to 
enliven  the  blither  moments  of  the  teetotaller.  Ill-natured  people  wiU 
be  glad  to  learn  that  when  the  Borough  analyst  at  Salford,  not  long 
since,  examined  nine  sam|>les  of  the  fcnrmer  beverag&the  found  that  six 
of  them  contained  alcohol  in  fair  amount ;  while  tma  specijnea,-labeiUed 
'The  selected  >idne  of  the  Temperance  fraternity, -  was  not  onl;:. con-, 
spicuously  fortified,  but  is  described  as  'really  a  generous  liquor.- 
Imitation  or  mock  coffee,  i.e.y  any  substance  (except  chicory)  such  as 
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Spiritf. — 'In  detennining  whether  an  offence  has  been 
committed  under  section  6  of  the  Act  (Offence  3)  by  selling, 
to  the  prejudice  of  the  purchaser,  spirits  not  adulterated 
otherwise  than  by  the  admixture  of  water,  it  shall  be  a  good 
defence  to  prove  that  such  admixture  has  not  reduced  the 
spirit  more  than  25  degrees  under  proof  for  brandy,  whiskey 
or  rum,  or  35  degrees  under  proof  for  gin,'  (Amendment  Act, 
sec.  6). 

*  Proof  spirit,'  we  may  observe,  according  to  the  British 
PharmacopcEia,  contains  47J  per  cent,  of  water. 

AEFBAY.  An  afiray  {affrayer)  is  the  misdemeanour  of 
fighting  in  public  to  the  terror  of  the  lieges.  When  the 
Queen's  peace  is  thus  broken,  either  by  an  impromptu  fight 
or  a  premeditated  battle,  any  private  individual  is  at  liberty 
to  interfere  in  the  public  interest  to  part  the  combatants,  and 
may  without  ceremony  arrest  any  or  either  of  them  during 
the  continiuince  of  the  affray.  And  the  latter,  upon  being 
taken  before  any  Justice,  having  jurisdiction,  may  be  bound 
to  good  behaviour  and  to  keep  the  peace  (see  Sureties),  or 
at  once  committed  for  trial.  As  regards  prize-fights,  a  Justice, 
upon  notice  that  any  such  perfonnance  is  in  contemplation, 
should  cause  the  parties  concerned  to  be  brought  before  him, 
either  by  summons  or  warrant,  and  bind  them  over  as  above. 
All  persons  aiding,  abetting  or  encouraging  a  prize-fight 
are  liable  as  principals,  even  in  the  case  of  a  fatal  result. 
But  the  mere  act  of  being  present  as  a  spectator,  although 
perhaps  indirectly  an  encouragement  to  the  combatants,  is 
not  criminally  punishable;  i2.  v.  Coney,  C.  C.  K.  Mar.  1882, 
46  L.  T.  N.  S.  307 ;  8  Q.  B.  D.  534.     EaHway  companies 

dates,  saw-dust,  &c.,  intended  to  be  consumed  as  'coffee/  or  anj 
mixture  of  such  sabstanoes  with  coffee  or  chicory,  is  now  liable  to  a 
special  duty  ;  and  no  such  article  may  be  sold  or  kept  for  sale  except  in 
packets  containing  one  or  more  quarter  pounds,  with  a  label  declaring 
the  exact  ingredients,  under  a  penalty  of  £20 :  '  Customs  and  Inland 
Revenue  Act,  1882'  (45-6  Vict.  c.  41),  sees.  5,  6. 
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providing  or  stopping  trains  for  the  purpose  are  subject  to  a 
penalty  of  not  less  than  £200,  nor  more  than  £500,  recover- 
able before  two  Justices — half  to  the  informer  (31-2  Vict. 
c.  119,  8.  21) ;  and  a  prize-fight  fought  in  gloves  has  been 
held  just  as  illegal  as  a  battle  decided  with  naked  fists. 
Every  deliberate  challenge  or  provocation  to  fight  is  an  in- 
dictable misdemeanour;  but,  in  ordinary  cases,  a  Justice  will 
2>robably  content  himself  with  binding  over  the  sender,  and 
perhaps  the  receiver  also.  It  should  be  understood,  moreover, 
that  to  carry  a  challenge  is  just  as  much  an  offence  as  to 
send  one.     See  Assault,  Arrest  and  Riot. 

AOElfTS.  Any  banker,  broker,  attorney,  or  other  agent, 
entrusted,  either  solely  or  jointly,  with  any  money  or  security, 
"with  any  direction  in  writing  to  pay  or  apply  the  same  to  or 
for  any  particular  person  or  purpose,  who  shall,  in  violation 
of  good  faith  and  contrary  to  such  direction,  convert  the 
property  to  his  own  use  : 

Or,  who  being  entrusted  with  any  chattel,  valuable  security, 
or  power  of  attorney,  for  safe  custody  or  any  special  purpose, 
without  authority  to  sell,  &c.,  shall  in  violation  of  good  faith 
and  contrary  to  the  purpose  for  which  such  property  was 
entrusted  to  him,  sell,  negotiate,  or  convert  the  same,  or  the 
share  or  interest  to  which  such  power  of  attorney  shall  relate, 
to  his  own  use,  is  guilty  of  a  misdemeanour,  (24-5  Vict.  c.  96, 
8.  75).  [Penal  Serv.  5 — 7  years ;  or  impr.  2  y.]  Not  triable 
at  sessions.     Bail  *  discretionary.' 

See  also  section  76;  and,  as  to  factors  entrusted  with  goods 
for  sale,  section  78. 

AOEEEMENT.  The  law  does  not  requu-c  that  a  simple 
contract  should  in  every  case  be  reduced  into  writing ;  and, 
where  this  point  is  not  insisted  upon,  a  mere  verbal  agreement 
or  promise  is  binding.  But  if  an  agreement  be  once  put  into 
writing,  although  in  its  nature  it  might  equally  well  have 
been  made  by  words  only,  no  verbal  evidence  is  admissible 
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to  add  to,  vanj^  or  contradict  the  tenns  which  tbie;p9rti<^ 
have  placed  upon: paper.  '  Quoties  in  verbis  nulla  est  ^mhi- 
guitaSy  ibi  nulla  expositio  contra  verba  fienda  est.'  Verbal 
evidence,  however,  as  implied  in  this  maxim,  is.  Alleys 
admissible  to  explain  what  has  been  acttudly  writteti.  Tbi^ 
is  only  common  sense;  since  otherwise  the  terms  pi  an 
agreement  might  be  quite  unintelligible  to  a  third  party^. .     . 

Kot  only  may  technical  expressions  and  the  language  ot 
business  be  thus  interpreted,  but  evidence  of  ciw^orn.  and  usage 
is  generally  admissible  in  construing  an  agreement.  This  is 
a  tacit  annexation  of  terms  which  it  may  be  supposed  that  the 
parties  understood  and  intended  should  form  part  of  their 
bargain. 

FinaUy  it.  is  competent  to  the  parties,  by  mutual  consent, 
to  vary  or  abandon,  the  original  agreement  and  maJce 
a  new  ouii.  It  is  open  to  either  party  to  show  if  he  can^ 
that ,  the  agreement  upon  which  the  other  insists  is  not 
the  existing  agreement  at  the  time  when  it  is  sought  to  \)e 
enforced. 

Under  the  Statute,  of  Frauds,  a  written  document  signed 
by  the  party  to  be  charged,,  or  his  agent,  is  msud.&  essential  in 
the  following  cases  :-^ 

1.  Where  the  agreement  binds  one  man  to  answer  for  the 
debt  or  default  of  another. 

2.  "Where  it  amounts  to  a  contract  or  sale  of  land,  pr  any 
interest  in  land ;  except  in  the  case  of  leases  not  exceeding 
three  years. 

3.  Where  it  appears  upon  the  face  of  it  that  it  is  not  to  be 
completely  performed  within  one  year.  A  contract,  however, 
which  jyt'inid  facie,  and  from  its  terms,  may  be  performed 
within  a  year,  is  not  touched  by  the  Act ;  although  its  actual 
p6rformance  may  be  extremely  improbable,  and  the  patties 
themselves  may  have  expected  its  endurance  beyond  that 
period.  Sec  Davey  y.  Shannon,  Exch.  Mar.  31,  181ft;  40 
L.  T.  N.  8.  629. 

4.  Wliere  it  is  for  the  sale  of  goods,  for  the  price  of  £10 
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OP  upwards;  uriless  the  buyer  either  receive  part  of  the 
goods,  or  give  something  to  bind  the  bargain  or  in  part 
payment. 

Stainp8.-^When  ah  agreement  is  reduced  into  writing, 
whether  forinally,  or  in  the  course  of  correspondence,  jt  is 
frequently '  necessary  that  it  should  bear  a  stamp,  before  it 
can  be  received  m  evidjBnce  in  a  civil  court :  (see  33-4  Vict.  c. 
97).'  In  the  6ai§e  Of  ordinary  agreements,  a  sixpenny  adhesive 
ststmp  *  caaicelled  by  tH©  perdon  by  whom  the  agreement  is 
first  executed,'  (soc.  36)  or  an  impressed  stamp  of  the  same 
iralue,  which  will  be'  dffix^d,  within  fourteen  days  of  its  date, 
npon  applicatibii  at  any  Stamp  Office,  is  sufficient.  But  no 
stamp  is  requisite  .... 

(a)  Whfen  1;h«  stibje6t  Inatter'is  under  £5  in  value ; 

(6)  When  it  is  for  the  hire  of  any  labourer,  artificer,  or 
'  menial'servant  5 

(c)  When  it  relates  merely  to  the  sale  of  goods. 

A  Btamp  may  generally  be  affixed  to  a  previously  un- 
stamped document  wh&ti  tmdered  in  evidence,  on  payment  of 
a  prescribed  penalty. 

In  criminal  cases,  or  cases  of  a  criminal  nature  (see 
page  42)  the  want  of  a  stamp  forms  no  objection  to  the 
adihissibility  of  any  document. 

No  instrument  is  to  be  deemed  duly  stami)ed  with  an 
adhesive  stamp  unless  the  person  bound  to  cancel  such, 
stdmp'  does  so  by  Writing  on  or  across  the  stamp  his  name  or 
initials,  and  the  date  of  such  writing  j  or  unless  it  be  other- 
wise proved  that  the  stamp  was  affixed  at  the  proper  time 
(sec.  '34).  The  ordinary  penny  receipt  stamp,  it  may  be 
noticed,  should  be  cancelled  by  the  person  by  whom  the 
receipt  is  given,  before  he  delivers  it  out  of  his  hands.  An 
unstamped  receipt  may  be  stamped  with  an  impressed  stamp 
afterwards/ on  payment  of  a  J)enalty;  but  not  after  one 
month.  Consecjuently  it  cannot  then  be  made  evidence  in 
any  civil  proceeding.  Penalty  for  giving  a  Tecwpt  without 
stamp,  or  refusing  to  give  a  stamped  receipt,  or  dividing. 
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the  amount  paid,  to  evade  duty,  jBIO,  recoverable  in  the 
Exchequer  (sees.  121-3). 

AOBICTTLTUKAL  OAHOS.  Agricultural  Gangmasters 
are  persons  who,  in  certain  parts  of  England,  hire  children, 
young  persons,  and  women,  in  order  to  contract  with  farmers 
and  others  for  the  execution  upon  their  lands  of  various 
descriptions  of  field-work.  Under  the  30-1  Vict.  c.  130, 
no  person  can  act  as  gangmaster  unless  with  a  six-months' 
licence  from  two  Justices  in  petty  sessions.  Penalty,  20^?. 
per  day,  recoverable  by  distress.  No  child  may  be  employed 
under  8,  nor  any  female  in  the  same  gang  with  males,  under 
a  penalty  of  20^.  each,  to  which  the  owner  of  the  land  is 
equally  liable,  if  cognisant  of  the  fact.     Two  Justices. 

ALIENS.  An  alien  bom  could  not  formerly  hold  landed 
property  in  this  kingdom.  He  might  purchase  it  indeed,  but 
the  Crown  became  entitled  to  it ;  which  Blackstone  considered 
to  be  no  more  than  reasonable  punishment  for  his  presump- 
tion. By  the  *  Naturalization  Act,  1870,' real  and  personal 
property  may  now  be  held  by  an  alien  in  all  respects  as  by  a 
bom  British  subject.  This,  however,  does  not  qualify  him 
for  any  office,  or  for  any  municipal,  parliamentary,  or  other 
franchise.  For  these  purposes,  a  certificate  of  naturalization 
must  be  obtained  from  the  Secretary  of  State.  An  alien  Is 
no  longer  triable  by  a  jury  de  medietate  linguce,  but  in  the 
same  manner  as  a  native;  and  may  serve  as  a  juryman 
himself,  after  a  ten  years'  domicile  in  this  country. 

As  to  aliens  enlisting  in  the  regular  forces,  see  Army 
Act,  1881,  sec  95. 

APPEAL.  An  appeal  to  Quarter  Sessions,  see  Preliminary 
Notes,  Ch.  VII.,  lies  in  certain  cases  against  a  summary  con- 
viction or  order  made  by  Justices.  It  is,  however,  by  no 
means  a  plain  nmtter  of  right,  of  which  everybody  who  finds 
or  fancies  himself  aggrieved  by  a  decision  may  avail  himself 
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at  pleasure.  Previously  to  the  Summary  Jurisdiction  Act, 
1879,  there  was  no  such  privilege  (except  indeed  within  the 
Metropolitan  Police  District)  unless  the  same  was  specially 
provided  for  and  authorised  hy  the  statute  under  which  the 
particular  proceedings  took  place.  The  recent  Act  (sec.  19) 
has  extended  it  to  all  cases  (except  those  dealt  with  under 
the  Act  itself)  in  which  a  person  (not  pleading  guilty)  is 
adjudged  to  he  imprisoned  without  the  option  of  a  fine ; 
unless  such  imprisonment  he  the  result  of  non-compliance  with 
an  order  for  the  payment  of  money,  finding  of  sureties,  &c. 

In,  every  statute  giving  a  right  of  appeal,  provision  is  made 
for  the  conditions  under  which  such  right  must  he  exercised. 
The  time  within  which  the  appeal  must  he  prosecuted — the 
amount  of  notice  to  which  the  other  parties  are  entitled — 
the  securities  into  which  the  intending  appellant  must  enter, 
and  other  particulars,  are  all  usually  made  matter  of  special 
enactment.  We  will  here  abridge  the  appeal  clauses  of 
the  new  Act,  which  will  not  only  illustrate  the  general 
nature  of  these  provisions,  hut  have  the  crowning  importance 
of  being  applicable  in  every  case  where  an  appeal  is  possible. 
Shortly  stated,  then,  where  any  person  is  authorised  by  the 
Summary  Jurisdiction  Act  itself,  or  by  any  other  Act, 
whether  past  or  future,  to  appeal  from  the  conviction  or 
order  of  a  court  of  summary  jurisdiction  to  a  Court  of 
General  or  Quarter  Sessions,  he  may  appeal  to  such  court, 
subject  to  the  conditions  and  regulations  following  : — 

1.  The  appeal  must  be  made  to  the  prescribed  Court  of 
General  or  Quarter  Sessions,  or,  if  no  court  be  prescribed,  to 
the  next  practicable  court  holden  not  less  than  fifteen  days 
after  the  decision  upon  which  the  conviction  or  order  was 
founded. 

2.  The  appellant  must,  within  the  prescribed  time,  or,  if 
no  time  be  prescribed,  within  seven  days  after  such  decision, 
serve  on  the  other  party,  and  on  the  clerk  of  the  Justices, 
notice  in  writing  of  his  intention  to  appeal,  and  of  the 
general  grounds  of  such  appeaL 
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Z.  Tlie  appellant  must,  within  the  prescribed  time,  or,  if 
no  time  be  prescribed,  within  three  days  after  giving  notice, 
enter  into  such  recognisance  as  the  Justices  may  direct, 
conditioned  to  appear  and  try  the  appeal,  abide  the  result, 
and  pay  such  costs  as  may  be  awarded ;  or  he  may,  by 
permission,  give  security  by  deposit  of  money. 

4.  Where  the  appellant  is  in  custody,  the  Justices,  should 
they  think  fit,  on  his  entering  into  such  recognistmce  or 
giving  such  security,  may  release  him  from  custody. 

5.  The  Court  of  Appeal  may  confirm,  reverse,  or  modify 
the  decision  appealed  from,  or  may  remit  the  matter  with  its 
opinion  thereon,  or  make  such  other  order  as  it  may  think 
right;  and  such  order  will  have  the  same  effect,  and  be 
enforced  in  the  same  manner,  as  if  it  had  been  made  by 
the  court  of  summary  jurisdiction.  It  may  also  make  such 
order  as  to  costs  as  may  be  just 

It  is  to  be  regretted  that  the  framers  of  the  new  Act  did 
not  make  a  clean  sweep  of  the  endless  variety  of  *  prescribed 
times '  within  which,  under  various  statutes,  notice  must  be 
given  of  an  intention  to  appeal.  In  some  cases  this  must  bo 
done  immediately  upon  the  decision  being  pronounced.  In 
others,  as  in  that  of  Bastardy,  24  hours  are  allowed :  in 
others  a  longer  period.  A  more  favourable  opportunity  for 
this  most  desirable  consolidation  could  scarcely  have  been 
found  and  lost. 

In  the  above  conditions,  it  will  be  observed  that  the 
defendant  is  bound  to  state  in  his  notice  the  grounds  upon 
which  he  intends  to  rely.  Care  should  be  taken  to  state 
them  with  accuracy,  as  he  will  not,  at  the  hearing,  be 
permitted  to  go  into  or  give  evidence  as  to  any  other.  A 
defendant,  however,  is  in  no  case  obliged  to  confine  himself 
before  a  Court  of  Appeal  to  the  evidence  which  he  adduced 
before  the  Justices  below,  and  may  bring  forward  any  ad- 
ditional testimony  in  his  power.  After  an  appeal  against 
any  conviction  or  order  has  been  decided  adversely  to  an 
appellant,  the  Justices  who  made  the  same  may  issue  their 
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warrant  of  commitment  or  distress,  precisely  as  if  no  appeal 
had  been  brought. 

Under  the  12  &  13  Vict  c.  45,  if  at  any  time  after  notice 
of  appeal  has  been  given,  both  parties  agree  to  take  the 
opinion  of  one  of  the  Superior  Courts  of  Common  Law  upon 
the  matter,  as  embodied  in  a  Special  Case,  in  preference  to 
going  to  Quarter  Sessions,  they  are  at  liberty  to  do  so.  This 
privilege  does  not  extend  to  matters  in  Bastardy,  nor  to 
proceedings  in  relation  to  the  Excise  or  Customs. 

'stating  case  for  superior  court. 

After  the  hearing  and  determination  by  Justices  of  any 
subject  of  Information  or  Comp]aint,  either  party  to  the 
proceeding,  if  dissatisfied  with  the  result,  as  being,  to  his 
thinking,  erroneous  in  paint  of  law^  may  take  the  opinion  of 
one  of  the  Superior  Courts  [i.e.  of  the  Q.  B.  Division :  see 
next  foot-note]  under  the  provisions  of  the  20-1  Vict.  c.  43. 

This  proceeding  is  wholly  irrespective  of  any  right  to 
appeal  under  the  statute  giving  cognisance  of  the  matter. 
On  the  other  hand,  either  party,  by  adopting  it,  abandons 
any  privilege  of  appeal  which  he  might  otherwise  have 
enjoyed. 

Either  side  then,  within  three  days  after  such  hearing, 
may  apply  in  writing  to  the  Justices  to  state  and  sign  a  Case, 
setting  forth  the  facts  and  grounds  of  their  determination 
for  the  opinion  of  one  of  the  Superior  Courts,  to  be  named 
by  the  party  applying.  Such  party  must,  within  three  days 
after  receiving  the  Case,  transmit  the  same  to  the  Superior 
Court,  first  giving  notice  of  his  appeal,  and  furnishing  a 
copy  of  the  Case  to  the  respondent. 

The  appellant,  upon  applying  for  a  Case,  must  enter  into  a 
recognisance  to  prosecute  his  appeal,  to  submit  to  the  judg- 
ment of  the  Superior  Court,  and  to  pay  any  costs  awarded. 
He  may  then,  if  in  custody,  be  at  once  liberated. 

It  is  for  the  Justices  to  *  state  the  Case,'  £uid  neither  of 
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the  contending  parties  has  any  right  to  object  to  their  manner 
of  doing  so.  In  practice,  it  is  usually  drawn  up  by  their 
clerk,  who  is  entitled  to  a  fee  for  his  trouble. 

Should  the  Justices  be  of  opinion  that  the  application  is 
merely  frivolous,  they  may  refuse  to  state  a  Case.  They  are 
entitled  and  expected  to  use  their  own  judgment  in  this 
respect,  and  not  to  comply  unless  some  point  of  law  has  been 
raised  which  seems  fit  to  be  discussed  in  a  Superior  Court 
The  intending  appellant  may  however  apply  for  a  rule  to 
compel  them  to  do  so,  should  there  be  no  suflGicient  ground 
for  their  refusal. 

The  Court  above  will  ultimately  hear  and  determine  the 
question  in  dispute,  dealing  with  the  whole  matter  as  it  may 
think  fit.  Their  decision  may  be  enforced  by  the  Justices 
who  pronounced  the  original  order,  in  the  same  manner  as 
they  might  have  enforced  the  latter  had  it  not  been  appealed 
against.  The  question,  however,  we  repeat,  must  be  one  of 
law;  and  Judges  will  not,  under  this  form  of  appeal,  enter- 
tain any  suggestion  that  Justices  have  erroneously  decided  a 
question  oifad. 

The  above  Statute,  it  will  be  perceived,  applies  exclusively 
to  cases  in  which  the  determination  of  Justices  as  to  some 
matter  brought  before  them  upon  Information  or  Complaint 
is  called  in  question,  as  being  erroneous  in  point  of  law. 
But,  now,  by  the  Summary  Jurisdiction  Act  (sec.  33,  and 
see  Rule  17),  a  Case  may  be  stated,  under  the  above  rules, 
with  reference  to  any  *  conviction,  order,  determination,  or 
other  proceeding  of  a  court  of  summary  jurisdiction,  on  the 
ground  that  it  is  erroneous  in  point  of  law,  or  in  excess  of 
jurisdiction.* 

CERTIORARL 

The  Court  of  Queen's  Bench  (a),  whose  Justices  *  a  latere 

(a)  Now  represented  by  the  Queen's  Bench  Division.  Under  the 
Judicature  Act,  1873,  the  three  courts  of  Queen's  Bench,  Common 
Pleas  and  Exchequer  were  constituted  so  many  Divisions  of  the  High 
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regis  residentes  omnium  aliorum  corrigere  tenentur  injurias  et 
errores/  exercises  a  savereign  jurisdiction  over  the  proceedings 
of  all  inferior  tribunals.  Its  interference,  when  called  for,  is 
through  the  medium  of  its  writ  of  Certiorari,  commanding  them 
in  the  Queen's  name  to  certify  or  return  the  proceedings  in  any- 
judicial  matter  pending  before  them,  to  the  end  that  such 
further  may  be  done  therein  as  of  right  and  according  to  the 
law  and  custom  of  England  may  be  fit.  A  writ  of  Certiorari 
issues  as  a  matter  of  course  upon  the  application  of  the 
Attorney  General.  In  other  cases,  the  Court  may  grant  or 
withhold  it  at  their  pleasure. 

No  such  special  enactment  as  is  necessary  to  entitle  a  party 
to  appeal  to  Quarter  Sessions  is  needed  to  enable  him  tc 
invoke  this  transcendent  jurisdiction.  Even  where  it  is 
expressly  declared  by  the  statute  creating  an  oflFence  that  no 
conviction  under  it  shall  be  removed  by  Certiorari  into  a 
Superior  Court,  the  person  aggrieved  may  still  make  his 
application,  if  there  has  been  a  manifest  want  of  jurisdiction, 
or  if  the  bench  were  illegally  constituted. 

The  object  of  applying  for  a  writ  of  Certiorari,  so  far  as 
relates  to  matters  with  which  we  are  now  concerned,  is  to 
cause  a  conviction  or  order  of  Justices  to  be  removed  into  the 
Queen's  Bench  for  the  purpose  of  showing  that  the  case  was 
not  one  in  which  the  Justices  had  jurisdiction  to  do  the  act 
complained  of.  If  it  appear  upon  the  face  of  the  conviction 
or  order  that  the  Justices  had  in  fact  jurisdiction,  the  Court 
will  not  inquire  further  into  the  case.  Their  function  is 
not  to  review  the  decision  which  has  been  come  to,  but  to 
pronounce  whether  or  no  the  Justices  were  warranted  in 
entering  upon  the  matter  at  all.  A  Certiorari  must  be  moved 
for  within  six  months  after  the  date  of  the  conviction  or 
order,  and  six  days'  previous  notice  of  the  application  must 

Court  of  Justice.  And  by  an  order  in  Council  dated  the  16th  of  Dec. 
1880,  these  three  Divisions  were  reduced,  by  the  consolidation  and  union 
of  the  Judges  attached  to  them  respectively  into  one  Division  known 
as  that  of  the  Queen's  Bench. 
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be  given  to  the  Justices  by  whom  such  was  made.  Upon 
the  issue  of  the  Certiorari  it  will  in  duQ  course  be  delivered 
to  the  Justices,  who  will  append  to  it  thp  conviction  or  order 
in  question,  or  a  copy,  if  the  original  has  been  returned  to 
Sessions  (see  p.  15).  Should  the  judgment  of  the  Court  be 
against  the  Justices,  their  conviction  or  order  will  be  quashed. 
Otherwise  it  will  be  returned  to  them  by  writ  of  Procedendo^ 
ip.  order  that  th^y  m^y  duly  cayry  it  into  execution. 

MANDAMUS. 

This  is  another  writ,  issuing  out  of  the  same  high  Court, 
commanding  the  performance  of  a  public  duty  by  the  person 
or  persons  to  whom  such  has  been  entrusted.     Justices  of  the 
Peace,  whose  office  it  is  *  to  do  right  to  all  manner  of  people 
after  the  laws  and  usages  of  the  realm,'  may  not  decline  to 
enter  upon  any  matter  properly  brought  before  them,  but  are 
compellable  to  undertc^ke  the  task,  and  to  discharge  it  to  the 
best  of  their  ability.     To  this  extent,  and  no  further,  the 
Court  will  go.     The  writ  issues  upon  the  assumption  that, 
either  through  perverseness  or  indifference,  they  are  denying 
right  to  some  person  who  is  in  a  position  to  demand  it,  and 
who  has  brought  the  matter  properly  before  them.     It  must 
therefore  be  shown,  first,  that  they  had  jurisdiction,  and  that 
there  was  no  reasonable  excuse  for  their  declining  to  act ; 
secondly,  that  in  point  of  fact  they  did  so  decline.     Should  it 
turn  out  that  the  complaint  is  not  that  they  declined  to  act, 
but  that  the  course  which  in  their  discretion  they  adopted  is 
the  real  matter  complained  of,  the  Court  will  not  interfere,  or 
inquire  whether  the  conclusion  which  they  arrived  at,  was 
right  or  wrong.     It  is  obvious,  however,  that  the  course  in 
question  may  have  been  merely  a  negative  one — a  refusal  for 
their  own  reasons  to  take  steps  of  a  particular  kind.     And 
the  very  gist  of  the  inquiry  often  is  whether  they  had  any 
discretion  in  this  respect.     It  must  not  be  assumed  that 
where  a  statute  enacts  that  *  it  shall  be  lawful  for  Justices  ' 
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to  do  so  and  so,  or  provides  that  they  inajr  take  a  particular 
step  *  if  they  shall  think  fit/  it  is  necessarily  intended  that 
they  should  consult  merely  their  own  inclination  in  the 
matter.  Such  phrases,  it  has  been  said,  are  part  of  the 
courtesy  of  Parliament  when  dealing  with  Courts  of  Justice, 
and  when  it  is  declared  that  it  shall  be  lawful  for  them 
to  do  a  certain  thing,  it  is  a  gracious  way  of  saying  that 
it  shall  be  unlawful  for  them  to  do  anything  else  (Ex 
'parte  Neath  Railway,  43  L.  J.  Ch.  278).  Justices  are 
not  perhaps  justified  in  assuming  that  this  exalted  and  over- 
whelming poUteness  is  always  observed  in  communications 
addressed  to  themselves. 

The  true  principle  of  the  matter  was  lucidly  explained  by 
Lord  Cairns,  in  Jvlitca  v.  The  Bishop  of  Oxford,  Mar.  23, 
1880,  L.  K.  5  App.  214.  *The  words,  "  it  shaU  be  lawful," 
or  their  equivalent,  are  plain  and  unambiguous.  They  are 
words  merely  making  that  legal  and  possible  which  there 
would  otherwise  be  no  right  or  authority  to  do.  They  confer 
a  faculty  or  power,  and  do  not  of  themselves  do  more.  But 
there  may  be  something  in  the  nature  of  the  thing  em- 
powered to  be  done,  something  in  the  object  for  which  it  is 
to  be  done,  something  in  the  conditions  under  which  it  is  to 
be  done,  something  in  the  title  of  the  person  for  whose 
benefit  the  power  is  to  be  exercised,  which  may  couple  the 
power  taith  a  duty,  and  make  it  the  duty  of  the  person  in 
whom  the  power  is  reposed  to  exercise  that  power  when 
called  upon  to  do  so.  Whether  the  power  is  one  coupled 
with  such  a  duty,  is  a  question  which,  speaking  generally,  it 
falls  to  the  Court  of  Queen's  Bench  to  decide,  upon  an 
application  for  a  Mandamus.  And  the  words  "  it  shall  be 
lawful"  being,  according  to  their  natural  meaning,  permissive 
or  enabling  only,  it  lies  upon  those  who  contend  that  the 
power,  in  any  particular  instance,  is  so  coupled,  to  show,  in 
the  circumstances  of  the  case,  something  which  creates  this 
obligation.' 

A  Mandamus  iVill  not  issue  in -cases  where  there  is  by 
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statute  an  appeal  to  Quarter  Sessions.  Otherwise,  it  may  be 
obtained  upon  the  application  of  any  party  to  proceedings, 
supported  by  proper  affidavits,  and  is  served  upon  the  Justices 
and  other  parties. 

Justices  may  either  await  the  issue  of  the  proceedings 
between  the  parties,  or  if  they  consider  themselves  bound  to 
interpose,  by  informing  the  Court  of  the  grounds  of  their 
decision,  and  of  the  material  facts  beaiing  upon  the  same, 
they  may  do  so,  without  expense,  under  the  provisions  of  the 
*  Eeview  of  Justices*  Decisions  Act,*  35-6  Vict.  c.  25. 

AFFEENTICES.  Justices  are  expected  to  interest  them- 
selves in  various  ways  with  respect  to  apprentices,  both  parish- 
bound  and  otherwise.  The  points,  perhaps,  which  most 
frequently  claim  their  attention  are  in  connection  with  the 
settlement  of  disputes  between  these  persons  and  their  mas- 
ters. The  *  Employers  and  Workmen  Act,*  38-9  Vict.  c.  90, 
enacts  that  any  dispute  incidental  to  such  relationship  may 
be  determined  by  a  Court  of  Summary  Jurisdiction.  Appren- 
tices, however,  to  come  witlun  the  meaning  of  the  Act,  must 
be  apprenticed  to  [Jearn]  the  business  of  a  workmaiiy  (for 
definition  see  Employers  and  Workmen),  and  not  to  trades 
in  which  manual  labour,  ejtisdem  generis  with  that  of  *  a 
workman,*  forms  no  part  of  the  duty ;  as  in  the  case  of  grocers, 
haberdashers,  &c.  Moreover,  the  Act  does  not  apply  in  any 
case  wherfe  a  premium  exceeding  X25  has  been  paid. 

The  Court  (sec.  6)  has  the  same  powers  as  if  the  dispute 
were  between  an  employer  and  his  workman,  and  the 
instrument  of  apprenticeship  the  contract ;  (for  procedure  see 
Employers,  &c.),  and  it  has  further  authority — (i)  to  direct 
the  apprentice  to  perform  his  duty  upon  pain  of  imprisonment; 
and  (ii)  to  order,  in  the  event  of  its  rescinding  the  indentures, 
that  the  whole  or  any  part  of  the  premium  be  returned.  As 
regards  the  order  which  may  be  made  against  the  surety  of 
the  apprentice,  if  any,  and  the  acceptance  of  security  in  lieu 
of  punishment,  see  sec.  7. 
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A  master  is  bound  to  provide  medical  attendance  for  his 
apprentice,  in  which  respect  the  latter  has  the  advantage  over 
a  mere  servEint,  and  is  liable  to  a  penalty  of  £20,  or  to  six 
months'  hard  labour,  in  cases  where  being  legally  liable  to 
provide  food,  clothing,  medical  aid,  or  lodging,  he  wilfully, 
and  without  lawful  excuse,  neglects  his  duty  in  this  respect, 
whereby  the  health  of  the  apprentice  is  likely  to  be  seriously 
or  permanently  injured  (38-9  Vict.  c.  86,  s.  6). 

Apprentices  enlisting. — The  master  of  any  apprentice  in 
the  United  Kingdom,  who  was  bound  to  him  for  at  least  four 
years,  and  was  under  sixteen  when  bound,  and  who  has  been 
attested  as  a  soldier  of  the  regular  forces,  may  claim  him, 
under  certain  circumstances,  while  under  the  age  of  twenty-one, 
but  not  afterwards.  He  must,  within  one  month  after  the 
apprentice  left  his  service,  apply  by  complaint  to  a  Court  of 
sxmimary  jurisdiction  within  whose  jurisdiction  the  apprentice 
may  be ;  and  the  Court,  if  of  opinion  that  the  latter  ought  to 
be  given  up,  may  order  his  commanding  officer  to  deliver  him 
to  his  master.  But  the  Court,  if  satislied  that  the  apprentice 
stated  upon  his  attestation  that  he  was  not  an  apprentice, 
may  try  him  for  the  false  statement,  and  if  necessary  ad- 
journ for  that  purpose.  See  Army  Act,  1881,  sec.  96.  The 
clause  is  extended  to  militia  recruits  by  the  Act  of  1882 
(45-6  Vict.  c.  49,  s.  9), 

ABEEST,  Arrests  are  of  two  kinds,  namely,  those  which 
may  be  made  oflf-hand,  upon  discovery  or  suspicion  of  an 
offence,  and  those  which  are  made  by  virtue  of  a  warrant  in 
the  ordinary  course  of  judicial  process. 

Any  private  person  (and,  d  foriiori^  a  constable)  present 
when  any  felony  is  committed,  or  even  attempted,  is  not  only 
authorised  but  bound  at  Common  Law  to  arrest  the  felon,  on 
pain  of  fine  and  imprisonment  if  the  latter  escape  through  his 
negligence. 

When  a  felony  has  actually  been  committed,  and  a  private 
individual  has  subsequently  reason  to  suppose  that  a  particular 
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person  was  the  offender,  he  may  apprehend  him  accordingly ; 
and  such  arrest  will  be  good  to  all  intents  and  purposes, 
even  if  the  party  turn  out  to  be  perfectly  innocent.  But  he 
is  under  no  obligation  to  take  this  step ;  and  any  one  who 
acts  as  his  own  constable,  unless  with  substantial  reason,  may 
divide  the  proverbial  palm  of  unwisdom  with  the  man  who 
appears  as  his  own  counsel.  A  police  officer  enjoys  the 
further  latitude  of  being  allowed  to  arrest  on  suspicion,  not 
only  when  it  is  quite  certain  that  a  felony  has  been  committed, 
but  when  he  has  only  good  reason  to  think  so. 

A  constable,  upon  being  refused  admission,  is  justified  in 
breaking  open  house-doors  to  arrest  a  felon,  even  when  he  is 
only  acting  upon  suspicion  \  but  a  private  individual  has  no 
such  privilege,  and  the  right  does  not  extend  to  mere  cases  of 
misdemeanour,  unless  indeed  the  offender  has  been  actually 
arrested  and  made  his  escape. 

Generally  speaking,  there  is  no  power  to  arrest  in  the  first 
instance  and  without  warrant  for  a  misdemeanour  (see  title), 
except  where  this  course  is  specially  authorised  by  Act  of 
Parliament.  But  a  constable,  or  any  private  individual,  may 
arrest  for  the  purpose  of  quelling  a  breach  of  the  peace  (see 
Affhay)  ;  and  a»constable  may  clearly  arrest  upon  the  spot 
for  any  assault  which  he  has  himself  loitnessed,  whether  or 
no  there  be  danger  of  further  violence.  Within  the  Metro- 
politan Police  District,  it  is  not  necessary  that  he  should 
have  seen  the  assault,  provided  he  has  good  reason  to  believe 
that  it  was  of  an  aggravated  nature  and  had  been  recently 
committed.  And  a  Justice,  according  to  Blackstone,  *may 
himself  apprehend,  or  cause  to  be  apprehended,  by  word 
only,  any  person  committing  a  breach  of  the  peace  in  his 
presence.'  "Whenever  a  right  of  this  kind  has  been  specially 
recognised  or  conferred  in  respect  of  a  particular  class  of 
offence,  it  will  be  found  noticed  in  our  mention  of  the  subject. 
Thus  we  shall  see  that  persons  guilty  of  certain  acts  of  mis- 
behaviour in  the  public  streets,  or  upon  railways,  of  drunken- 
ness when  in  possession  of  loaded  fire-arms,  of  cruelty  to 
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animals,  false  pretences,  and  malicious  damage,  as  well  as  offen- 
ders against  the  game-laws  and  the  Pawnbrokers  Act,  suspected 
thieves,  deserters,  vagrants,  smashers  of  bad  money,  and  many 
others,  are  all  liable  to  be  summarily  arrested,  either  by  a 
constable  or  private  individual  as  the  case  may  be.  But  their 
apprehension  must  generally  be  flagrante  delicto — they  must 
be  *  found  committing  *  the  act  which  renders  them  liable, 
and  arrested  then  and  there,  or  in  the  course  of  hot  pursuit. 
Unless  this  can  be  done,  recourse  must  be  had  to  a  summons 
or  a  warrant.  See  Crrifiiths  v.  Taylor,  Appeal,  Dec.  7,  1876  ; 
41  J.  P.  340. 

Malicious  Arrest — False  Imprisonment. — A  point  of 
considerable  practical  importance  arises  in  connection  with 
the  above.  The  first  impulse  of  the  average  Englishman, 
upon  finding  himself  robbed  or  molested,  is  at  once  to  give 
somebody  into  custody.  Kow  it  may  happen,  even  with  the 
best  intentions  in  the  world,  that  he  may  have  got  hold  of 
the  wrong  individual,  or  that  the  charge  may  turn  out  to  be 
after  all  without  foundation.  And  in  these  cases  there  is 
always  the  danger  that  the  party  arrested  may  retaliate  by 
an  action  for  false  imprisonment  It  is  wiser,  therefore,  for 
the  aggrieved  person  to  refrain,  as  far  as  may  be,  from  taking 
a  leading  part  in  the  prosecution.  He  may  complain  to  a 
constable,  and  mention  his  suspicions  or  belief,  and  even 
sign  the  charge-sheet,  without  rendering  himself  more  than  a 
mere  witness  in  the  matter.  In  Darby  v.  Beardsley,  43 
L.  T.  K.  S.  603,  a  recent  case  of  the  above  description,  it 
was  held  by  Lopes,  J.,  that  in  order  to  maintain  such  an 
action  it  was  necessary  that  the  plaintiff  should  prove  that 
the  defendant  was  the  prosecutor,  and  that  there  was  an 
absence  of  reasonable  and  probable  cause.  There  was  not  in 
the  books,  added  his  lordship,  any  express  authority  as  to 
what  a  *  prosecutor'  was.  He  might  be  described  as  one 
who  was  actively  instrumental  in  putting  the  law  in  force. 
But,  in  the  case  before  the  court,  all  that  the  defendant  had 
done  was  to  tell  what  he  knew  to  the  constable;  and  what 

B  3 


82  ARREST. 


followed,  as  to  the  arrest  and  charge,  was  the  act  of  the 
constable  himself.  *  It  has  been  urged,*  added  Lindley,  J., 
'  that  the  defendant  so  acted  that  he  intended  the  plaintiff  to 
be  arrested  by  the  constable,  or,  as  it  is  said,  he  set  the  stone 
rolling.  But  what  stone  has  he  set  rolling  1  Simply  a  stone 
of  suspicion.' 

Under  the  *  Offences  against  the  Person  Act,'  24-5  Vict, 
c.  100  (see  Assault),  any  person  assaulting  another,  whether 
a  peace-ofl&cer  or  otherwise,  with  intent  to  resist  the  lawful 
apprehension  or  detainer  of  himself  or  any  other  person,  is 
guilty  of  a  misdemeanour  and  liable  upon  indictment  to  two 
years'  imprisonment  with  hard  labour. 

By  section  66  of  the  same  Act,  any  constable  may  take 
into  custody,  without  warrant,  any  person  whom  he  may 
find  lying  or  loitering  in  any  highway,  yard,  or  other  place 
*  during  the  night,'  and  whom  he  may  have  good  cause  to 
suspect  of  having  committed,  or  being  about  to  commit,  any 
felony  in  that  Act  mentioned.  And  under  the  Larceny  Act, 
a  similar  power  is  given  in  respect  of  contemplated  offences 
thereby  punishable.     See  also  page  368. 

An  arrest  which  may  be  made  without  warrant  may  be 
effected  on  Sunday  as  well  as  on  any  other  day,  and  at  any 
hour  of  the  day  or  night. 

It  is  an  indictable  offence  at  Common  Law  to  decline  to 
assist  a  constable  when  in  diflBculties  with  anybody  in 
his  custody.  (See  a  case  at  the  Middlesex  Sessions,  Feb. 
4,  1879  ;  43  J.  P.,  115.)  Rescuing  a  prisoner  from  proper 
custody  is  of  course  a  still  graver  misdemeanour.  If  in 
charge  of  a  private  individual,  the  latter  should  warn 
an  attempting  rescuer  of  the  cause  for  which  he  holds 
his  prisoner.  In  the  case  of  a  police  constable,  all  per- 
sons interfere  at  their  peril.  If  the  constable  be  in  plain 
clothes,  he  should  show  his  staff,  which  has  been  held  to 
be  sufficient  notice  of  his  authority.  All  persons  are  bound 
to  submit  to  legal  arrest.  And  a  constable's  right  to  secure 
and  retain  his  prisoner  extends  to  killing  a  felon  in  self- 
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defence,  and  even,  it  is  said,  if  necessary  to  prevent  his 
escape;  but  he  certainly  would  not  be  justified  in  pro- 
ceeding to  an  such  extremity  in  the  case  of  a  mere 
misdemeanant. 

A  constable  has  no  right  to  handcuff  an  arrested  person, 
unless  this  precaution  is  obviously  called  for  under  the 
circumstances.  The  right  of  searching  him  is  not  expressly 
given  by  any  enactment  of  general  application;  but  it  is 
universally  admitted  and  acted  upon,  as  a  precaution 
warranted  by  Common  Law  and  recognised  by  various 
statutes.     See  Constables. 

Arrest  under  warrant  is  a  more  formal  and  deliberate 
affair.  The  officer  proceeds  at  his  leisure,  selecting  his  own 
opportunity,  and  armed  with  an  authority  which  ought  at 
once  to  insure  obedience.  It  is  essential  that  the  warrant 
itself  should  be  actually  in  his  possession,  as  otherwise  the 
accused,  not  being  *  found  offending '  is  under  no  obligation 
to  surrender,  and  is  entitled  to  treat  his  intending  captor  as 
an  enemy:  Punshon  v.  Leslie^  Q.  B.,  Mar.  1879;  43  J.  P.  605. 
Where  the  charge  is  one  of  felony,  he  would  no  doubt  resist 
at  his  peril ;  but,  even  then,  the  constable  would  be  indebted 
for  protection,  not  to  his  forgotten  warrant,  but  to  his 
antecedent  authority  at  Common  Law. 

It  is  not  necessary  that  the  person  arrested  should  be 
actually  touched  or  seized,  provided  he  distinctly  submit  to 
consider  himself  in  custody.  Care  should,  however,  be  taken 
that  the  arrest  is  complete  in  this  respect,  in  case  of  sub- 
sequent escape. 

A  constable  may  break  open  house-doors,  and  a  fortioi'i, 
all  inner  ones  in  the  performance  of  this  part  of  his  duty,  at 
all  events  where  the  charge  is  one  of  felony,  or  of  a  mis- 
demeanour involving  breach  of  the  peace.  But  he  should 
first  demand  admission  in  any  case,  and  certainly  where  the 
offence  is  only  a  misdemeanour,  stating  the  nature  of  his 
errand.  It  seems  doubtful,  however,  whether  the  doors  of  a 
stranger  may  be  forced,  upon  the  mere  ground  of  the  offender 
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being  within,  unless  he  be  an  actual  inmate  or  resident  in 
the  house. 

A  warrant  for  the  apprehension  of  a  person  charged  with 
an  indictable  offence  may  be  executed  on  a  Sunday.  But 
no  ordinary  warrant  can  be  issued  or  executed  upon  that  day, 
unless  in  the  matter  of  a  breach  or  apprehended  breach  of  the 
peace.  An  arrest  under  warrant  may  no  doubt  be  made  in 
the  night,  but  the  entering  a  house,  at  such  a  time,  for  this 
purpose  is  open  to  grave  and  obvious  objections,  except  in 
cases  of  extreme  emergency. 

AESBNIC.  The  indiscriminate  sale  of  this  poison,  including 
arsenious  acid,  &c.,  is  guarded  against  by  the  14  h  15  Vict, 
c.  13,  which  however  offers  no  pecuniary  inducement  to  the 
informer.  Every  person  retailing  Arsenic  is  bound  to  enter  in 
a  book  the  quantity  sold — the  purpose  for  which  required — 
date  of  sale — and  name,  &c.,  of  the  purchaser.  He  must 
not  sell  to  a  person  unknown,  unless  in  the  presence  of  a 
mutual  acquaintance  signing  his  name  to  the  entry  before 
delivery;  nor  to  anybody  under  21.  He  must  mix  what 
he  does  sell  with  soot  or  indigo,  unless  the  purchaser  require 
it  clean,  in  which  case  he  must  be  content  to  carry  off  and 
pay  for  not  less  than  10  lb.  of  it.  A  general  penalty  of 
£20  attaches  to  all  offences,  whether  committed  by  vendor, 
witness,  or  purchaser ;  recoverable  by  distress,  for  the  benefit 
of  the  county,  before  two  Justices  without  appeal. 

ABSON.  The  offence  of  *  unlawfully  and  maliciously' 
setting  fire  to — and,  in  some  instances,  of  attempting  to  set 
fire  to — any  of  the  following  descriptions  of  property,  is 
felony  under  the  24-5  Vict.  c.  97. 

By  the  words  *  unlawfully  and  maliciously  *  it  is  not 
intended  that  the  offence  need  necessarily  be  committed 
through  any  actual  malice  '  conceived  against  the  owner  of 
the  property  or  otherwise '  (see  sec.  58).  The  law  will  infer 
malice  from  the  perpetration  of  a  wilful  or  wanton  act  of 
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mischief.  And  it  is  neither  necessary  to  charge  in  the 
indictment,  nor  to  prove  at  the  trial,  an  intent  to  injure  or 
defraud  any  person  in  particular  (sec.  60). 

The  following  offences  are  not  triahle  at  Sessions.  Bay. 
in  every  case  discretionary.'  Whipping  may  always  be 
ordered,  in  addition  to  imprisonment,  when  the  delinquent 
is  a  male  under  sixteen.  The  numbers  below  correspond 
with  the  sections  of  the  Act. 

1.  Church,  or  place  of  divine  worship,  [Pen.  S.   5  y.— 

Life  :  or  impr.  2  y.] 

2.  Dwelling-house,  any  person  being  therein,  [same.] 

3.  House,  stable,  outhouse,  warehouse,  shop,  mill,  bam, 

shed,  &c.,  building  used  for  farming  purposes,  or  in 
carrying  on  any  trade,  manufacture,  &c.,  (whether  in 
the  possession  of  the  offender,  or  of  any  other  person), 
with  intent  thereby  to  injure  or  defraud  any  person, 
[same.] 

4.  Eailway  station,  &c. — dock  or  harbour  buildings,  [same.] 

5.  Public  buildmg  of  any  description,  [same.l 

6.  Any  building  other  than  as  above  mentioned,  [Pen.  S. 

5 — 14  y.;  or  impr.  2  y.] 

7.  Any  matter  or  thing  in,  against,  or  under  any  building, 

under  such  circumstances  that  if  the  building  took 
fire  the  offence  would  amount  to  felony,  [same.] 

8.  By  any  overt  act,  attempting  to  set  fire  to  any  building, 

or  attempting  last  offence,  [same.] 

16.  Crop  of  hay,  grain,  &c.,  or  any  cultivated  vegetable 
produce,  standing  or  cut ;  or  any  part  of  any  wood, 
coppice,  or  plantation ;  or  any  heath,  gorse,  furze,  or 
fern,  wherever  growing,  [same.] 

17.  Stack  of  com,  grain,  hay,  straw,  &c.,  or  of  any 
cultivated  vegetable  produce,  or  of  furze,  turf,  coal, 
charcoal,  wood,  bark,  &c.,  [Pen.  S.  6  y. — Life;  or 
impr.  2  y.] 

18.  By  any  overt  act,  attempting  offences  16,  or  17,  [Pen. 

S.  5 — 7  y.  j  or  impr.  2  y.] 
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26.  Coal-mine,  <fec.  [Pen.  S.  5  y. — life  ;  or  impr.  2  y.] 
42.  Any  ship  or  vessel,  whether  complete  or  unfinished, 

[same.] 
44.  By  any  overt  act,  attempting  last  oflfence,  [Pen.  S.  5 — 

14  y.  or  impr.  2  y.] 
(12  Geo.  III.  c.  24  and  69.)    Setting  fire  to  any  of  H.  M. 

vessels  of  war ;  or  to  vessels  in  dock,  [Death.] 

ASSATTLT.  An  assault  (insultus)  is  properly  an  offer  of 
violence  to  another  without  touching  him.  The  least  unau- 
thorised and  undue  touching  is  a  *  battery  * — every  man's 
person  being  sacred,  and  nobody,  according  to  the  old  surly 
rule,  having  the  right  to  meddle  with  it  in  the  slightest  degree. 
The  distinction  however  is  now  obsolete,  or  rather  the  former 
term  has  been  employed  even  in  Acts  of  Parliament  to 
include  the  latter,  and  when  we  speak  of  an  assault  we  mean 
an  act  of  personal  molestation  cognisable  by  law.  It  would 
be  needless  for  present  purposes  to  attempt  to  lay  down  the 
line  within  which  acts  of  this  description  become  punishable. 
In  the  vast  majority  of  cases,  the  question  is  one  which  may 
be  solved  by  common  sense.  The  act  need  not  necessarily 
be  a  hostile  one.  A  kiss,  if  unwelcome,  is  as  much  an  assault 
as  a  cuff.  Neither  need  one  party  actually  touch  the  other. 
It  is  an  assault  to  strike  the  horse  upon  which  a  person  is 
riding ;  to  throw  a  stone,  or  set  a  dog  at  him.  It  is  scarcely 
necessary  to  observe  that  an  assault  may  be  justified,  not 
only  where  it  is  committed  in  pursuance  of  some  duty 
imposed,  or  some  right  conferred,  by  law  (see,  for  example, 
under  Fishing),  but  where  it  is  directed  against  an  original 
and  forcible  aggressor,  in  defence  either  of  a  man's  person  or 
his  possessions.  And  this  right  of  self-protection  has  even 
been  conceded  in  the  case  of  a  man  who  resisted  with 
violence  the  attempt  of  a  constable  to  an*est  him  upon  a 
warrant  without  having  that  document  in  his  possession  at 
the  time.  See  also  R  v.  Cumptoriy  C.  C.  R  Mar.  6,  1880,  5 
Q.  B.  D.  341,  and  Punshon  v.  Leslie^  aixthy  page  83,  where  the 
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constable  attempted  to  arrest,  without  a  warrant,  a  person  not 
*  found  offending.'  Mere  words  however  must  in  no  case  be 
resented  by  blows ;  neither  must  the  right  of  appealing  to  force 
be  made  an  excuse  for  employing  it  ad  libitum.  A  man  need 
not  delay  to  strike  till  he  is  actually  struck,  but,  generally 
speaking,  resistance  should  take  the  form  of  *  a  word  and  a 
blow,'  of  which  the  word  should  come  first  and  the  blow  not 
be  harder  than  necessary. 

Assaults  in  general  are  dealt  with  under  the  24-5  Vict, 
c.  100.  They  are  of  two  classes,  viz. : — those  which  may  be 
punished  in  a  summary  manner,  and  those  of  a  more  serious 
description,  which  are  matter  of  indictment.  As  regards 
those  which  are  prima  facie  within  the  summary  jurisdiction, 
it  is  provided  (sec.  46),  that  in  case  Justices  shall  find  the 
assault  to  have  been  accompanied  by  an  attempt  to  commit 
felony,  or  shall  be  of  opinion  that  it  is,  from  other  circum- 
stances, a  fit  subject  for  prosecution  by  indictment,  they 
shall  abstain  from  adjudication  and  commit  for  trial.  But 
they  are  themselves  the  judges  of  the  fact.  Thus  in  the 
case  of  an  assault  which,  according  to  the  evidence,  was  sus- 
piciously like  an  attempted  rape,  the  Justices,  in  the  exercise 
of  their  discretion,  convicted  the  prisoner  of  an  aggravated 
assault,  instead  of  committing  him  upon  the  more  serious 
charge :  and  they  were  supported  by  the  Exchequer  Division. 
Upon  an  attempt  to  quash  the  conviction  upon  the  ground 
that  the  charge,  if  anything,  was  a  charge  of  rape,  Cleasby,  B. 
said,  '  We  do  not  hear  appeials  from  Justices  on  questions  of 
fact.  It  is  said  that  the*  evidence  tended  to  show  that  k 
rape,  if  anything^  had  been  committed  or  attempted.  The 
Justices,  however,  who  heard  all  the  evidence,  considered 
that  there  was  not  sufficient  to  convict  the  prisoner  of  that 
offence.  They  convicted  him  of  an  aggravated  assault,  and 
they  have  acted  within  their  jurisdiction.'  Re  Datoscm, 
May  14,  1878;  42  J.  P.  456. 

*An  indictment  for  assault,'  says  Blackstone,  *may  be 
brought  as  well   as  an  action;   and  frequently  both  are 
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accordingly  prosecuted ;  the  one  at  the  suit  of  the  crown  for 
the  crime  against  the  public,  the  other  at  the  suit  of  the 
party  injured,  to  make  him  a  reparation  in  damages.'  By 
the  Act,  however,  of  which  we  have  been  speaking  (sec.  44, 
45),  if  the  Justices  upon  the  summary  hearing,  on  the 
merits,  of  any  case  falling  within  Offences  1  and  2  below, 
shall  deem  the  charge  not  proved,  or  shall  find  the  assault  to 
have  been  justified,  or  too  trifling  for  punishment,  and  shall 
accordingly  dismiss  the  complaint,  they  are  to  deliver  a 
certificate  of  such  dismissal  to  the  defendant.  And  if  any 
person  shall  have  obtained  such  certificate,  or,  having  been 
convicted,  shall  have  paid  his  fine  or  undergone  his  im- 
prisonment, he  is  to  be  released  from  all  further  or  other 
proceeding,  civil  or  criminal,  for  the  same  cause. 

By  the  same  Act  (sec.  46),  it  is  further  provided  that  no 
Justices  shall  hear  any  case  of  assault  in  which  any  question 
shall  arise  as  to  the  title  to  any  lands,  &c. — see  White  v.  Fox, 
C.  P.  Feb.  27,  1880,  49  L.  J.  M.  C.  60,  and  Practice,  (13). 
And  they  cannot  convict  a  defendant  upon  the  ground  that 
more  violence  was  used  than  could  possibly  have  been 
necessary.  But  they  are  at  liberty  to  commit  for  trial,  see 
page  87. 

SUMMARY  JURISDICTION   IN   ASSAULT. 

[See,  if  necessa/ry,  note  on  Summa/ry  Jurisdiction.'] 

The  following  offences  may  be  dealt  with  by  two  Justices. 
The  court  must  not,  by  cumulative  sentences  of  imprisonment 
(other  than  for  default  of  finding  sureties)  to  take  effect  in 
respect  of  several  assaults  committed  on  the  same  occasion, 
impose  imprisonment  for  more  than  six  months.  Sum.  Juris. 
Act,  sec.  18.     Hard  labour  (if  ordered)  in  all  cases. 

1.  (24-5  Vict.  c.  100,  s.  42).  Common  Assault  [2  months  ; 
or  £5,  including  costs,  with  imprisonment  as  per  scale 
(page  21)  in  default.]  No  appeal,  unless  imprison- 
ment ordered.     As  to  calling  upon  the  defendant  to 
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enter  into  recognisances  to  keep  the  peace,  in  addition 
to  this  punishment,  see  page  436. 

2.  {Ih,  sec.  43).     Aggravated   Assault. — Assault  upon 

male  child,  whose  age  shall  not,  in  the  opinion  of  the 
Justices,  exceed  fourteen  years,  or  upon  any  female 
— either  upon  the  complaint  of  the  party  aggrieved 
or  otherwise — ^if  of  such  an  aggravated  nature  that 
it  cannot,  in  the  opinion  of  the  Justices,  be  sufficiently 
punished  as  a  common  assault,  [6  months ;  or  £20, 
including  costs,  with  imprisonment  as  above  in 
default.] 
The  defendant  may  be  further  bound,  with  sureties,  to 

keep  the  peace  for  not  exceeding  six  calendar  months  from 

the  expiration  of  his  sentence. 

3.  (34-5  Vict.  c.  112,  s.  12).    Assaulting  any  police  con- 

stable when  in  the  execution  of  his  duty,  [£20,  or  (in 
the  discretion  of  the  court),  6  montlis.     K  second 
oflfence  within  two  years,  9  m.] 
See  infra,  Offence  15,  for  punishment  where  the  assault  is 

treated  as  indictable,  and  the  offender  committed  for  trial, 

and,  for  residing  constables,  page  133. 

INDICTABLE  ASSAULTS. 

The  following  offences  are  punishable  upon  indictment, 
either  at  Common  Law  or  under  24-5  Vict.  c.  100.  Those 
marked  8,  10, 11, 12, 13, 16  and  17  are  felonies,  and  except  13, 
only  triable  at  Assizes.  All  the  others  are  misdemeanours 
an/triable  at  Sessions.    Bail '  discretionary.' 

4.  Common  assault,  where  the  accused  is  committed  for 

trial     Misdemeanour  at  Common  Law,  [one  year.] 

5.  (Sec.  47).  Any  assault  occasioning  actual  bodily  harm, 

[Pen.  S.  5  y.,  or  impr.  2  y.] 

6.  (Sec.  52.)  Indecent  assault  on  any  female,  (bail  *  com- 

pulsory*),  [2  y.]     See  Children,  page  119. 

7.  (Sec.  62).     Indecent  assault  on  any  male,  [Pen.  S.  5 — 

10  y.,  or  impr.  2  y.] 
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8.  (Sec.  18).  Maliciously  wounding,  or  causing  grievous 

bodily  harm,  or  discharging  or  attempting  to  discharge 
loaded  arms,  with  intent  in  any  of  the  above  cases  to 
maim,  disfigure,  or  disable,  or  do  other  grievous  bodily 
harm,  or  to  resist  lawful  apprehension.  [Pen.  S.  5  y. 
— Life ;  or  impr.  2  y.] 

9.  (Sec.  20).  Maliciously  wounding,  or  inflicting  grievous 

bodily  harm,  either  with  or  without  weapon  or  instru- 
ment, [Pen.  S.  5  y.,  or  impr.  2  y.]  A  conviction  under 
this  section  was  affirmed  where  the  accused  had 
apparently  *for  fun'  turned  oflf  the  gas  upon  the 
staircase  of  the  Leeds  Theatre,  and  obstructed  the 
door  of  exit  with  an  iron  bar;  R,  v.  Martin^  Nov. 
1881,  8  Q.  B.  D.  54. 

10.  (Sec.  21).  Attempting  to  choke,  suffocate,  or  strangle, 
or  to  render  any  person  insensible  or  incapable  of 
resistance,  with  intent  to  commit,  or  to  enable  another 
to  commit,  an  indictable  offence,  [Pen.  S.  5  y. — Life ; 
or  impr.  2  y.  and  whipping,  26-7  Vict.  c.  44.] 

11.  (Sec.  28).  Maliciously,  by  any  explosive,  burning, 
maiming,  &c.,  or  doing  any  grievous  bodily  harm,  or 

12.  (Sec.  29).  Causing  gunpowder,  &c.,  to  explode — or  send- 
ing or  delivering,  or  causing  to  be  taken  by  any  person, 
any  explosive  substance,  or  dangerous  or  noxious 
thing,  or  putting  or  laying  at  any  place,  or  throwing 
at  or  applying  to  any  person,  any  corrosive  fluid,  or 
destructive  or  explosive  substance,  with  intent  to  bum, 
maim,  &c.,  whether  any  bodily  injury  be  done  or  no, 
[Pen.  S.  5  y. — Life ;  or  impr.  2  y.  with  whipping, 
if  a  male  under  sixteen.] 

13.  (Sec.  30).  Maliciously  placing  or  throwing  in,  into, 
against,  or  near  any  building  or  vessel,  any  explosive, 
with  intent  to  do  bodily  injury  to  any  person,  whether 
or  not  explosion  take  place  or  bodily  injury  be  done, 
[Pen.  S.  6 — 14  y. ;  or  impr.  2  y„  with  whipping  as 
above.] 
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14.  (Sec.  38).  Assault  with  intent  to  commit  felony,  [Impr. 

2  y. — also  fine  and  sureties  of  the  peace.] 

15.  (76.)  Assaulting,  resisting,  or  wilfully  ohslructing  any 

police-officer  in  the  execution  of  his  duty;  or  any 
person  acting  in  aid  of  such  officer ;  or  assaulting  any 
person  with  'intent  to  resist  lawful  apprehension, 
[same  punishment.] 

16.  (24-5  Vict.  c.  96,  s.  42).  Assaulting  with  intent  to 
rob,  [Pen.  S.  5  y. ;  or  impr.  2  y.] 

17.  (lb,  sec.  43).  Being  armed  with  offensive  weapon, 
robbing,  or  assaulting  with  intent  to  rob,  any  person ; 
or,  in  company  with  one  or  more,  robbing  or  assault- 
ing with  intent  to  rob ;  or  robbing  and,  at  the  time  of 
robbery,  wounding,  beating,  or  using  other  personal 
violence,  [Pen.  S.  5  y. — Life ;  or  impr.  2  y.  and 
whipping.] 

ATTEMPTING  CEIME.  See  Misdemeanour.  The 
attempt  to  commit  an  ilidictable  offence  is  in  certain  cases 
made  specially  punishable  by  statute  ;  see  pages  39,  90, 119, 
327,  &c.  Under  the  14-15  Vict.  c.  100,  s.  9,  if,  on  the 
trial  of  any  person  charged  with  felony  or  misdemeanour, 
it  shall  appear  in  evidence  that  the  defendant  did  not  com- 
plete  the  offence  alleged,  he  is  not  to  be  thereupon  acquitted, 
but  may  be  found  guilty  of  the  attempt^  and  punished  as  if 
he  had  been  convicted  of  the  actual  offence. 

There  is  no  penalty  for  simply  attempting  a  non-indictable 
offence  (see  page  7),  as  by  shooting  at  a  dog,  or  wantonly 
pulling  a  door-bell  without  making  it  ring. 

BAIL.  The  word  is  derived  from  the  old  French  bailler, 
because  a  prisoner  is  bailed  or  delivered  to  his  sureties ;  and 
is  supposed  to  continue  in  their  friendly  custody,  instead  of 
going  to  gaol.  For  the  general  nature  of  the  security,  see 
Eecognisance, 

Previously  to  the  committal  for  trial  of  a  person  accused 
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of  an  indictable  offence,  any  Justice  may  as  we  have  seen 
(Prelim.  Notes,  page  26),  remand  him  when  necessary, 
pending  the  course  of  the  preliminary  inquiry.  And,  instead 
of  detaining  him  in  custody  while  under  remand,  the  Justice 
may,  should  he  think  fit,  allow  him  to  go  at  liberty  *  upon 
his  entering  into  a  recognisance,  with  or  without  a  surety  or 
sureties,  at  the  discretion  of  such  Justice,  conditioned  for  his 
appearance  at  the  time  and  place  appointed  for  the  continuance 
of  such  examination'  (11  &  12  Vict.  c.  42,  s.  21).  During 
this  early  stage  of  the  proceedings,  the  discretion  of  the 
Justice  is  entirely  imfettered ;  but  it  is  not  usual  to  allow 
bail  in  cases  in  which  a  prisoner  would  not  be  entitled  to 
this  indulgence  after  being  committed  for  trial,  a  point  which 
will  be  considereil  presently. 

Should  a  subsequent  remand  become  necessary,  the 
sureties,  if  any,  must  attend  the  court,  and  the  previous 
formalities  will  have  to  be  repeated ;  since  bail  cannot  be 
taken,  once  for  all,  for  the  appearance  of  a  prisoner  from  time 
to  time.  * 

But,  when  once  an  accused  person  has  been  actually 
committed  for  trial,  the  aspect  of  the  bail  question  becomes 
altered.  It  is  no  longer  competent  to  the  Justice,  in  any 
case,  to  allow  the  prisoner  to  go  at  large  without  one  or  more 
sureties  for  his  re-appearance.  He  may  still,  as  regards 
certain  specified  offences,  admit  or  decline  bail,  according  to 
his  own  judgment ;  but,  as  regards  others,  if  adequate  bail 
be  tendered,  he  is  bound  to  accept  it.  In  the  one  case  bail 
is  said  to  be  *  discretionary,*  in  the  other  *  compulsory.' 

Discretionary  Bail. — When  any  person  is  brought 
before  a  Justice  upon  any  charge  of  felony,  or  of  assault 
with  intent  to  commit  felony,  or  of  the  misdemeanours  of 
obtaining  property  by  false  pretences — perjury — concealing 
birth — indecent  exposure  of  person — assaulting  the  police — 
or  the  unlawful  abuse  or  abduction  of  a  young  girl,  and  some 
few  others,  the  committing  Justice  may,  in  his  discretion^ 
admit  him  to  bail,  upon  his  procuring  and  producing  (in 
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addition  to  his  personal  security)  such  surety  or  sureties  as, 
in  the  opinion  of  the  Justice,  will  he  sufficient  to  ensure  his 
appearance  for  trial  (iK  sec.  23,  and  14r5  Vict.  c.  55). 

The  committing  Justice  may  admit  the  accused  to  hail  at 
any  time  after  his  commitment,  previously  to  the  commence- 
ment of  the  session  at  which  he  is  to  he  tried.  Or,  should 
he  he  of  opinion  that  he  is  entitled  to  he  allowed  hail,  he 
may  certify  as  much  on  the  hack  of  the  commitment-warrant, 
stating  the  amount  which  he  considers  ought  to  he  accepted  ; 
dnd  any  Justice  attending  or  heing  at  the  prison  where  the 
accused  is  in  custody,  may  admit  him  to  hail  accordingly. 

Compulsory  Bail.^When  any  person  is  hrought 
before  a  Justice  charged  with  any  indictable  misdemeanour, 
other  than  those  above  named,  such  Justice,  after  taking  the 
examination,  is  hounds  instead  of  committing  him  to  prison, 
to  admit  him  to  bail,  provided  he  can  find  sufficient  surety. 
And  should  he  have  been  committed  to  prison,  in  default  of 
procuring  immediate  bail,  any  of  the  Visiting  committee — 
see  Prisons — or  any  other  Justice  having  jurisdiction,  is 
equally  bound,  upon  his  application,  to  admit  him  to  bail. 
The  committing  Justice  must  in  all  cases,  where  bail  is 
*  compulsory,'  certify  upon  the  commitment  warrant  the 
amount  which  he  considers  sufficient.  "When  any  person 
already  in  prison  is  admitted  to  bail,  the  Justice  by  whom 
it  is  allowed  sends  to  the  gaoler  a  *  warrant  of  deliverance,' 
upon  which  the  prisoner  is  at  once  liberated,  if  detained  for 
no  other  offence. 

Amount  of  Bail,  &c. — This  will  of  course  vary  according 
to  the  position  in  life  of  the  person  accused,  the  nature 
and  possible  punishment  of  his  alleged  offence,  and 
the  character  of  the  evidence  by  which  the  charge  is 
supported.  There  is  no  statutory  prohibition  against  taking 
bail  in  any  case  (except  treason) ;  but  practically  such  an 
indulgence  is  often,  for  obvious  reasons,  out  of  the  question. 
The  sum  named  should  be  such  as  will  probably  secure  the 
attendance  of  the  accused  for  trial,  without  on  the  other 
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hand  being  so  excessive  as  to  amount  virtually  to  a  denial  of 
bail  altogether,  which,  when  the  prisoner  has  a  right  to  his 
bail,  is  in  fact  a  misdemeanour  upon  the  part  of  the  Justice. 
The  names  of  the  persons  tendered  as  sureties  may  be 
required  to  be  furnished  twenty-four  hours  or  more  in 
advance,  in  order  that  the  prosecution  may  have  time  to 
make  inquiry  as  to  their  circumstances.  They  are  bound  .to 
answer  upon  oath  as  to  their  position  and  liabilities,  and  as 
to  the  sufficiency  of  their  property  to  meet  their  recognisances ; 
and  it  is  not  the  practice  to  accept  individuals  who  are  not 
householders.  Any  question  as  to  an  alleged  deprivation  of 
the  privilege  of  bail  may  be  made  matter  of  application 
either  to  the  Court  of  Queen's  Bench,  or  to  a  Judge  at 
Chambers. 

A  person  bailed  to  take  his  trial  is  supposed,  as  has  been 
said,  to  continue  in  the  friendly  custody  of  his  sureties. 
They  are  not  obliged,  however,  to  carry  friendship  beyond 
the  bounds  of  prudence,  and  may  seize  and  take  him  before 
a  Justice,  or  obtain  a  warrant  for  his  apprehension,  at  any 
time  previously  to  that  at  which  he  would  have  been  bound 
to  surrender,  and  thereby  discharge  themselves  from  further 
responsibility.  The  Justice  will  then  either  commit  the 
accused  to  prison,  or  accept  fresh  sureties,  should  any 
volunteer  to  come  forward. 

BANKKTJFTCT     AND    FSAUDXTLENT     DEBTOHS. 

Any  person  adjudged  bankrupt,  or  whose  affairs  are  liquidated 
by  arrangement  undei;  the  *  Bankruptcy  Act,  1869,'  is  liable 
to  be  indicted  and  punished  with  two  years'  hard  labour  for 
certain  offences  of  a  fraudulent  character.  He  may  convince 
the  jury,  if  he  can,  that  he  did  not  mean  to  defraud,  which 
will  entitle  him  to  an  acquittal.  And  committing  Justices 
are  expressly  required  *  to  take  into  consideration  any  evidence 
adduced  before  them  tending  to  show  that  the  act  charged 
was  not  committed  with  guilty  intent.' 

The  offence  is  in  many  cases  complete  if  committed  not 
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only  after  the  presentation  of  a  bankruptcy  petition,  or  the 
commencement  of  the  liquidation  (i.e.,  the  date  of  the 
appointment  of  a  trustee)  but  within  four  months  previously 
to  either  of  these  events.  This  is  the  result  where  a  person 
so  situated  quits  England  and  takes  with  him,  or  prepares 
to  quit  England  and  take  with  him,  any  property  to  the 
amount  of  £'20  which  ought  to  be  divided  among  his 
creditors,  32-3  Vict.  c.  62,  sec.  12. 

By  the  previous  section,  almost  every  conceivable  act  of 
concealment  or  dishonesty  by  a  person  in  the  above  predicar 
ment,  with  reference  to  his  property,  affairs,  or  accounts,  is 
made  similarly  punishable.  On  the  other  hand  (sec.  14)  any 
creditor  wilfully  making  any  false  claim  or  statement  is 
liable  to  one  year's  hard  labour. 

It  is  provided,  by  section  12,  that  any  person  who  *  in 
incurring  any  debt  or  liability  has  obtained  credit  under 
false  pretences,  or  by  means  of  any  other  f rftud ' — or  who 
has,  with  intent  to  defraud  his  creditors,  made  any  gift, 
transfer  of,  or  charge  upon  his  property,  shall  be  liable,  upon 
indictment,  to  one  year's  hard  labour. 

The  above  offences  are  triable  at  Sessions.  Bail 
*  discretionary,*  where  prosecution  ordered  by  Bankruptcy 
court. 

BASTAEDT.  The  'Bastardy  Laws  Amendment  Act, 
1872*  (35-6  Vict.  c.  65),  which  repeals  in  part  the  7  &  8 
Vict.  c.  101,  and  consolidates  the  remainder,  provides  for  the 
afi&liation  of  illegitimate  children  born  since  the  10th  of 
August  in  the  above  year.  The  proceedings  are  not  regulated 
by  Jervis*  Act,  from  which  they  are  specially  exempted  (11 
&  12  Vict.  c.  43,  sec.  35),  except  so  far  as  concerns  the 
backing  of  warrants,  levying  of  sums  ordered  to  be  paid 
and  imprisonment  in  default.  The  Summary  Jurisdiction 
Act,  1879,  applies  to  the  levying  of  sums  adjudged  to 
be  paid  by  an  order  in  bastardy,  and  to  imprisonment  on 
non-payment,  in  like  manner  as  if  such  order  were  a  con- 
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viction  on  infonnafcion  {i.e,,  such  imprisonment  will  now 
be  according  to  scale).  It  applies  also  to  proof  of  service  in 
any  matter  of  Bastardy,  and  to  an  Appeal  from  any  order 
therein. 

It  may  be  premised  that  no  payment  or  arrangement  made 
by  the  father  of  a  bastard  child,  with  a  view  to  sheltering 
himself  from  further  liability,  is  any  bar  to  the  jurisdiction 
of  Justices.  It  is  simply  an  element  in  the  matter,  to  be 
taken  into  consideration  with  reference  to  the  amount  which 
they  may  think  proper  to  award. 

Application  for  Sunmons. — ^Any  single  woman,  or  widow, 
may  apply  to  any  Justice  acting  for  the  petty  sessional  divi-i 
sion  of  the  county,  or  for  the  borough  or  place,  in  which  she 
may  be  resident  for  the  time  being,  for  a  summons,  to  be 
served  upon  the  man  alleged  by  her  to  be  the  father  of  the 
child  in  respect  of  which  she  applies.     A  married  woman  not 
cohabiting  with  her  husband,  may  upon  sufficient  evidence  of 
non-access,  founded  upon  other  testimony  than  her  own, 
make  a  similar  application ;  but  she  cannot,  in  other  cases, 
thus  relieve  her  husband  from  the  duty  of  maintaining  her 
illegitimate  child,  whether  bom  or  begotten  before  their 
marriage;  Stacey  v.  lAntdl,  Mar.  28,  1879;   4  Q.  B.  D. 
291 ;  43  J.  P.  510 ;  and  see  4  &  5  W.  4,  c.  76,  sec.  57 
(cited  Poor,  page  352). 

Application  may  be  made  by  the  woman  hefore  the  birth 
of  the  child,  in  which  case  she  must  support  the  above 
allegation  of  paternity  upon  oath. 

Should  her  application  be  delayed  for  more  than  a  year 
after  the  birth,  it  will  be  too  late,  unless  she  be  in  a  position 
to  support  it  by  a  declaration '  upon  oath  that  the  alleged 
father  has,  during  that  twelvemonth,  paid  money  towards  the 
child's  maintenance. 

Should  the  alleged  father,  however,  have  ceased  to  reside 
iij  England  within  one  year  after  the  birth,  she  may  apply 
within  one  year  after  his  return. 

The  Summons. — ^The  Justice  to  whom  application  is  made 
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-will  thereupon  issue  his  summons,  calling  upon  the  alleged 
father,  wherever  he  may  be  in  England  or  Wales  (see  E.  v. 
Lightfooty  25  L.  J.  N.  S.  M.  C.  115),  and  any  witnesses 
whom  the  woman  may  require  (within  the  like  limit)  to 
Appear  at  some  petty  sessions,  to  be  held  not  less  than  six 
clear  days  afterwards,  for  the  petty  sessional  division  for 
which  such  Justice  usually  acts.  When  the  application  is 
made  before  birth,  the  day  named  should  lie  beyond  the 
period  at  which  the  mother  expects  her  child  to  be  bom ; 
and  the  hearing  may  be  adjourned,  if  necessary,  for  any 
period  not  extending  beyond  two  months  after  that  event. 
Further  delay  would  necessitate  a  commencement  de  novo.  If 
the  summons  be  served  after  the  child's  birth,  no  order  can 
be  made  unless  applied  for  at  petty  sessions  within  40  days 
from  the  time  of  such  service.  But,  if  applied  for  in  due 
course,  Justices  may  adjourn  the  case  without  reference  to 
the  above  limit. 

Proceedings  in  Petty  Sessions. — 'After  the  birth  of  the 
child,  on  the  appearance  of  the  person  summoned,  or  on 
proof  that  the  summons  was  duly  served  on  such  person,  or 
left  at  his  last  place  of  abode  six  days  at  least  before  the 
petty  sessions,  the  Justices  in  such  petty  sessions  shall  hear 
the  evidence  of  the  woman,  and  such  other  evidence  as  she 
may  produce,  and  shall  also  hear  any  evidence  tendered  by 
or  on  behalf  of  the  person  alleged  to  be  the  father ;  and  if 
the  evidence  of  the  mother  be  corroborated  in  some  material 
particular  by  other  testimony  to  the  satisfaction  of  the  said 
Justices,  they  may  adjudge  the  man  to  be  the  putative  father 
of  the  said  child,  and  may  also,  if  they  see  fit,  having  regard 
to  all  the  circumstances  of  the  case,'  make  an  order  upon 
him  for  payment  to  the  mother  of  any  sum  not  exceeding 
five  shillings  per  week  for  the  maintenance  and  education  of 
the  child  together  with,  in  their  discretion,  the  expenses  of 
its  birth,  (and  funeral  if  deceased),  and  costs  of  order. 

The  Order. — In  cases  where  the  summons  was  applied  for, 
either  before  the  birth  of  the  child,  or  within  two  months 
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afterwards,  but  not  otherwise,  the  Justices  are  at  liberty 
further  to  direct  that  this  weekly  sum  shall  run  from  th^ 
day  on  which  the  child  was  bom.  No  order  could  be  made 
by  an  English  court  in  respect  of  a  child  bom  in  Scotland 
until  the  44-5  Vict.  c.  24.  None  can  be  made  in  respect  of 
a  child  bom  in  Ireland  or  abroad,  nor  in.  the  case  of  a  still- 
bom  child,  if  the  mother  die  before  the  hearing.  Provisii^ 
is  made  (7  &  8  Vict.  c.  5)  for  continuing  the  weekly  pay- 
ments to  a  guardian,  to  be  appointed  by  the  Justices,  in  the 
event  of  the  mother's  death,  or  her  incapacity  throijigl^ 
insanity,  imprisonment,  &c 

Such  an  order  wiU  cease  to  have  any  effect,  except,  a$ 
regards  the  recovery  of  arrears,  upon  the  death  of  the  chihj  > 
or  upon  its  attaining  the  age  of  thirteen,  unless  the  Justices 
direct  in  the  order  that  payments  shall  continue  until  the 
child  be  sixteen.  It  will  also,  in  the  event  of  the  death  pf 
the  father,  be  inoperative  as  against  his  estate,  except  as 
regards  arrears.  The  money  continues  payable  to  the  mother, 
even  should  she  subsequently  marry  (a). 

(a)  It  has  recently  been  contended  that  smce  on  the  mother's  marriage 
her  husband  becomes  liable  to  Tnaintain  the  child  (see  page  352),  there 
ought  to  be  no  double  liability  in  the  matter,  and  that  consequently,  so 
long  as  he  is  in  a  position  to  provide  for  it,  the  liability  of  the  putative 
father  should  remain  in  suspense.  Justices,  therefore,  it  is  argued, 
ought  not  to  enforce  payment  of  arrears  which  have  been  accrued  due 
under  their  order  subsequently  to  the  date  of  such  Inarriage.  Whether 
Justices  would  be  justified  in  thus  quietly  annulling  their  own  order, 
which  clearly  survives  the  event  of  marriage,  seems  extren^ely  doubtful. 
The  husband  is  no  doubt  primarily  liable  to  maintain  the  child,  and 
cannot  under  any  circumstances  shelter  himself  under  the  plea  that 
somebody  else  had  been  ordered  to  do  so.  But  that  is  no  reason  why 
he  should  not  be  entitled  to  the  benefit  of  a  contribution  towards  that 
purpose,  ordered  before  he  became  a  husband  at  all.  His  marriage 
with  the  mother  constitutes  a  statutory  adi^lon  of  the  child,  and  at 
once  clears  the  natural  father,  provided  that  no  order  has  been  previously 
obtained;  but  if  he  thus  adopt  the  child  after  order  made,  he  should 
have  the  benefit  as  well  as  the  liabilities  attached  to  the  step,  and  there 
Beems  nothing  in  Stacey  v.  LinkU  (page  96)  inconsistent  with  this 
view  of  the  case.    Indeed,  if  we  onoe  admit  that  Justices  are  at  liberty 
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Plaintiff's  Evidence. — ^As  Tegards  the  proceedings  at  petty 
sessions,  it  will  be  observed  that  the  evidence  of  the  mother 
must  be  '  corroborated  in  some  material  particular  by  other 
testimony.'  Of  course  if  the  D^endant  chooses  to  admit  the 
paternity,  there  is  no  need  of  more.  Othei-wise,  the  testimony 
required  may  consist  in  proof  of  acts  of  familiarity  before 
thetiinertvhen  conception,  according  to  the  age  of  the  child, 
musifcrhwve  ta^en  place.  Or  it  may  rest  upon  admissions 
made  by  l^e  alleged  .father  to  persons  other  than  the  mother ; 
or  upon  letters  written  by  him  to  her  the  terms  of  which 
leave  no  reasonable  doubt  as  to  what  had  taken  place  between 
them.  The' handwriting  of  such  letters,  should  they  not  be 
admitted^  must  be  proved  by  some  third  person.  The  payment 
of  money  for  the  child's  support,  if  proved  in  the  same  manner, 
is  also  evidence  from  which  the  Justices  will  draw  their  own 
•conclusion.  If  it  be  shown  that  the  woman  was  previously 
of  immoral  character,  both  her  own  evidence  and  any  ifeh 
she  may  adduce,  will  of  course  be  received  with  suspicion, 
and  sifted  with  the  greatest  .^^  A  woman  is  bound  to 
answer  as  to  whether  she  has  had  connection  with  other  men 
than  the  defendant.  If  she  deny  the  fact,  witnesses  cannot 
be  called  to  contradict  her,  unless  the  question  refer  specially 
to  some  occasion  which,  from  the  alleged  date,  might  have 
affected  the  paternity  of  the  child. 

Defisadant's  Evidence^-^The  defendant  is  himself  a  com- 
.  petent  witness,  and  may  give  evidence  on  his  own  behalf,  or 

under  any  cironmstances  yirttially  to  revise  or  revoke  their  order,  when 
in  their  judgment  it  becomes  imnecessaiy  for  the  object  in  view,  we 
open  a  new  field  of  inquiry  altogether.  The  windfall  of  a  substantia) 
legacy  to  the  mother,  for  example,  would  certainly  be  pleaded  by  the 
putative  father  as  a  better  bar  to  all  future  claim  than  the  possession  of 
the  most  industrious  husband.  [Since  the  above  was  written,  the  con- 
clusion contended  for  has  been  judicially  confirmed;  see  Hardy  v. 
Atkerton,  May,  1881,  7  Q.  B.  D.  264.  It  may  be  noted  that  it  is  com- 
petent to  a  bench  to  direct,  as  part  of  their  original  order,  that  payment 
shall  cease  upon  the  mother's  marriage;  see  Pearion  v.  Jlei/Sf  une, 
1881,  7  Q.  B.  D.  860.] 
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may  be  compelled  to  do  so  on  behalf  of  the  mother.  He 
cannot  indeed  be  called  upon  to  answer  questions  with  no 
further  ceremony  than  that  of  simply  placing  the  book  in  his 
hand.  He  is  entitled  to  his  subpoena,  if  he  chooses  to  stand 
upon  his  rights.  But  there  is  no  reason  why  he  should  not  be 
served  with  it  then  and  there.  It  will  be  observed  that  no 
provision  is  made  for  enforcing  his  appearance,  if  he  chooses 
to  disregard  the  initiatory  summons.  The  order  is  simply  to 
be  made  against  him  in  his  absence.  Eut  if  he  be  summoned 
as  a  witness,  and  his  expenses  tendered,  he  may  be  brought 
up  on  warrant,  if  necessary,  like  anybody  else.  The  mother, 
in  these  proceedings,  has  a  right  to  reply,  when  the  defendant 
either  calls  witnesses  or  gives  evidence  upon  his  own  behalf. 
Enforcing  Order. — After  one  calendar  month  from  the 
date  of  the  order,  any  Justice  for  the  place  in  which  the 
mother  may  then  he,  upon  oath  that  any  sum  ordered  has 
not  been  paid,  may  by  warrant  (issued  without  previous 
summons)  cause  the  father  to  be  brought  before  two  Justices 
there,  when,  should  he  r^  is?,  o  make  payment  of  the  sum 
due,  they  may  direct  the  amount  with  costs  to  be  recovered 
by  distress,  and  order  him  to  be  detained  in  custoc'y  until  re- 
turn be  made  to  such  warrant  unless  he  give  proper  security. 
And  if  no  sufficient  distress  can  be  had,  the  Justices  may 
commit  him  to  prison  (without  hard  labour)  for  such  period- 
as  in  the  opinion  of  the  court  will  satisfy  the  justice  of  the 
case,  but  not  exceeding  in  any  case  the  maximum  fixed  by 
Scale,  see  page  428,  unless  the  amount  with  costs  be  sooner 
paid.  Such  imprisonment,  if  undergone,  will  operate  in 
satisfaction  of  the  demand.  There  seems  to  be  no  reason  to 
suppose  that  the  recovery  of  arrears  is  limited,  since  1872,  to 
those  which  may  have  accrued  during  the  thirteen  weeks  next 
preceding  the  application.  Under  the  44-5  Vict.  c.  24, 
'Summary  Jurisdiction  (Process)  Act,  1881,'  any  process 
issued  in  England  to  enforce  obedience  to  an  order  in  Bastardy 
may  be  endorsed  and  executed  in  Scotland,  and  vice  versd, 
in  manner  provided  with  respect  to  the  process  of  a  court  of 
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Summary  Jurisdiction.  A  man  cannot  however  be  summoned 
from  one  country  to  the  other  to  answer  a  complaint  in 
bastardy,  the  summons  in  such  case  not  issuing  under  the 
Summary  Jurisdiction  Acts. 

Application  by  Ouardiani. — Under  the  36  Vict.  c.  9  the 
Guardians  of  any  union  or  parish  to  which  a  bastard  child 
under  thirteen  becomes  chargeable,  may  apply  for  a  summons 
against  the  alleged  father.  And  thereupon  proceedings  may 
be  had  ending  in  an  order  upon  the  defendant  to  pay  to  the 
guardians  such  sum,  weekly  or  otherwise,  while  the  child 
continues  chargeable,  as  the  Justices  may  think  proper. 
Payment  is  recoverable  in  manner  mentioned  above ;  but  no 
order  can  be  made,  or  will  continue  in  force,  if  or  after  the 
mother  has  obtained  an  order  under  the  Act  of  1872. 

Appeal.  Second  application  by  Mother. — The  person 
against  whom  an  order  is  made  may  appeal  against  it  to 
Quarter  Sessions,  provided  he  give  notice  to  the  complainant 
of  his  intention  so  to  do  within  twenty-four  hours  (Sunday 
excluded)  after  it  is  pronounced,  and  witliin  three  days  after 
such  notice,  enter  into  recognisances  to  try  the  appeal.  The 
mother  has  no  corresponding  privilege.  She  may  however 
make  a  second  application  in  cases  where  the  first  has  been 
dismissed  for  want  of  corroborative  evidence.  Such  dismissal 
is  in  the  nature  of  a  nonsuit,  and  not  necessarily  a  final 
decision.  But  imless  she  can  bring  forward  additional  and 
sufficient  evidence,  and  show  that  upon  the  previous  hearing 
the  case  was  not  really  decided  upon  its  merits,  the  doctrine 
of  res  judicata  (see  Practice,  14)  applies  as  in  any  other 
instance.  A  second  application  moreover  is  a  commencement 
de  novo ;  a  fact  which  may  have  an  important  bearing  upon 
the  question  of  time ;  see  R,  v.  TJiom^as,  27  J.  P.  694. 

It  may  seem  at  first  sight  a  little  hard  that  the  father  in 
these  cases  should  have  the  right  of  appeal,  while  the  mother 
has  none.  It  was  considered,  perhaps,  that  the  sympathies 
of  the  bench  might  be  supposed  to  be  upon  her  side,  as 
probably  more  sinned  against  than  sinning.     Naturally,  too. 
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their  nneonscious  bias  as  ratepayers  would  be  assumed  tn 
lean  towards  fnding  somebody  bound  to  support  a  child  who 
m^ht  otherwise  become  a  simple  addition  to  local  burdens. 
Our  ancestors  indeed,  with  a  real  aversion  to  providing  for 
other  people's  children,  resented  their  illicit  propagation  with 
•uch  ardour,  that,  according  to  an  c^d  statute  cited  by 
Blackstone,  the  mother  was  for  the  first  offence  to  be 
committed  by  Justices  to  the  House  of  Correction,  there  to 
be  punished  and  set  on  work  for  one  year;  and,  in  the 
event  of  a  second  lapse,  until  she  found  sureties  never  to 
offend  again.  These  last  must  have  had  an  anxious  time  of 
it,  considering  the  lady's  antecedents,  and  the  extreme  nicety 
required  in  the  supervision  of  her  subsequent  conduct. 

BICYCLES.  If  these  ubiquitous  vehicles  have  not  yet 
obtained  a  conspicuous  place  in  modem  legislation  it  has 
been  assuredly  through  no  fault  of  their  riders.  Many 
serious  and  not  a  few  fatal  accidents  have  occurred  through 
their  reckless  use.  !Not  only  do  horses  as  a  rule  regard  them 
with  terror  when  unfamiliar  objects,  but  the  bewildering 
rapidity  of  their  approach,  especially  in  a  small  light,  is  too 
much  fdr  the  nervous  and  infirm,  whether  with  or  without  the 
aggravation  of  lamp  and  beU.  The  punishment  for  riding  upon 
a  foot-path  (pp.  159,  347)  should  be  rigorously  enforced.  In 
a  recent  case  before  Mr.  Paget  at  Wandsworth  (42  J.  P.  684), 
the  magistrate  properly  observed  that  a  bicycle  came  within 
the  meaning  of  the  2  <S^  3  Yict.  c.  47,  s.  54  (Metropolitan 
Police  Act)  just  as  much  as  a  cart  or  a  horse.  The  defendant 
was  fined  40^.  with  costs,  and  ordered  to  pay  £10  compensa- 
tion (under  sec.  62)  to  an  elderly  lady  whom  he  had  run 
down,  with  one  month  in  default  of  distress. 

It  has  recently  been  decided  that  a  bicyclist  may  be  con- 
victed of  furious  driving  under  section  78  of  the  *  Highway 
Act,'  Taxjlor  v.  Goodwin,  Mar.  25, 1879,  4  Q.  B.  D.  228.  His 
'carriage,'  however,  was  held  not  liable  to  toll  under  a  turn- 
pike Act,  Williams  v.  Mlis,  Feb.  19,  1880,  6  Q.  B.  D.  175. 


BIGAMY.  103 


Under  the  *  Highway  Amendment  Act,  1878/  sec.  26,  Justices 
in  Quarter  Sessions  have  power  to  make  bye-kws  for  regu- 
lating their  use  upon  main  roads. 

Perambulators  form  no  exception  to  the  rule  which 
excludes  wheels  from  the  footway,  and  the  offending  nursery- 
maid is  liable  to  be  apprehended  upon  the  spot.  But  since 
these  vehicles  must  either  be  permitted  upon  the  pavement  or 
virtually  suppressed  altogether,  and  as  they  possess  a  certain 
raiscm  d^  etre  of  their  own,  constables  are  not  usually  ex- 
pected to  extend  their  scrutiny  from  the  girl  to  her  employ- 
ment, and  to  be  aware  that  Susan  is  *  driving.' 

BIGAMY.  'Whosoever  being  married  shall  marry  any 
other  person  during  the  life  of  the  former  husband  or  wife, 
whether  the  second  marriage  shall  have  taken  place  in 
England,  Ireland,  or  elsewhere,'  (24-5  Vict.  c.  100,  s.  57). 
Felony.  [Pen.  S.  5 — -7  y. :  or  impr.  2  y.]  Not  triable  at 
■Sessions.  Bail-  *  discretionary.'  An  offender  maybe  com- 
mitted and  tried  in  any  place,  in  England  or  Ireland,  where 
apprehended  or  in  custody. 

Persons  may  be  guilty  of  this  offence,  although  the  second 
marriage  was  void  as  being  within  the  prohibited  degrees,  R, 
V.  Allen,  41  L.  J.  M.  C.  97 ;  but  the  Act  does  not  extend 
to  any  second  marriage  contracted  elsewhere  than  in  England 
or  Ireland,  by  any  other  than  a  subject  of  Her  Majesty,  as 
illustrated  in  the  instance  below.  Neither  does  it  apply  to 
cases  in  which  husband  or  wife  may  have  been  continually 
absent  for  the  preceding  seven  years,  and  not  known  by 
the  other  to  be  living  during  that  period ;  proof  of  which 
knowledge  lies  upon  the  prosecution.  Nor,  we  need  scarcely 
add,  does  it  interfere  with  the  freedom  of  divorced  persons. 

A  young  Erenoh  gentleman,  the  son  of  a  prosperous  banker, 
came  over  to  this  country  not  long  since  for  educational 
purposes.  Through  some  extraordinary  imprudence,  he  was 
allowed  to  marry  his  tutor's  daughter.  They  lived  together 
for  some  time,  when,  after  the  birth  of  a  child,  he  deserted 
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her,  and  returned  to  France.  There  he  married  again.  Thfr 
tutor  and  his  daughter  sought  him  out,  but  were  threatened 
with  expulsion  from  the  country,  as  troublesome  impostors. 
The  youth  had  married  the  latter  while  under  25,  and  his 
marriage  was  not,  by  French  law,  binding.  Consequently, 
he  had  a  perfect  legal  right,  in  France,  to  act  as  he  did ; 
while  he  cannot  be  touched  in  England,  should  he  ever  con- 
descend to  revisit  us.  He  has  a  lawful  wife  on  both  sides  of 
the  Channel 

"We  will  cap  the  story  of  this  detestable  youth  with  another 
apparent  paradox.  A  couple  were  married  some  time  since, 
at  their  own  parish-church,  with  every  customary  ceremony 
and  observance.  They  were  both  of  full  age  ;  sound  in  body 
and  mind ;  British  bom  subjects,  and  without  the  slightest 
obstacle  in  the  way  of  *  kindred  or  afi&nity.'  And  yet  they 
are  not  man  and  wife  3  and  either  may  marry  again,  at  his  or 
her  pleasure,  without  risk  of  bigamy.  As  their  ineffectual 
wedding  will  be  noticed  in  another  place,  we  will  keep  their 
secret  until  it  becomes  absolutely  necessary  to  divulge  it. 

BILLIARDS.  The  keeping  of  a  billiard  or  bagatelle  room 
for  public  play  is  one  of  a  publican's  privileges.  (See  Intoxi- 
cating Liquor  Laws,  page  270.)  Except  in  his  case,  an 
annual  licence  must  be  taken  out  under  the  Games  and 
Wagers  Act,  (8  &  9  Vict.  c.  109).  This  licence  is  granted 
by  Justices,  at  their  General  Annual  Licencing  meeting,  in 
the  same  way  as  an  ordinary  liquor  licence,  (35-6  Vict.  c.  94, 
s.  75),  and  may  be  transferred  in  corresponding  maimer. 

The  holder  is  bound  to  print  up  the  words  *  Licensed  for 
Billiards '  conspicuously  outside  his  premises.  No  exciseable 
liquor  must  be  sold  or  consumed  inside.  No  bad  characters 
must  be  admitted  ;  and  no  play  may  take  place  before  eight 
A.M.,  nor  after  one  in  the  morning ;  nor  must  the  room  be 
open  upon  Sundays,  <fec.  All  constables  may  enter  a  public 
billiard  room  as  often  as  they  think  proper.  And  every 
keeper  of  such  room  convicted  of   an  offence  against  the 
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tenor  of  his  licence  may  be  punished  as  if  he  had  been  a 
publican  suffering  gaming  to  be  carried  on,  i,  c,  by  a  fine  of 
XI 0,  &c.     See  Intoxicating  Liquor  Laws,  Offence  13. 

Beer,  fortunately  for  the  frequenters  of  these  popular 
haunts,  has  been  held  not  to  be  an  exciseable  liquor.  They 
are  also  at  liberty  to  pursue  their  game  under  the  festive  in- 
fluence of  British  wines,  mead,  and  metheglin. 

BIBDS'  FEOTECTION.  Three  previous  Acts,  for  the 
preservation  of  *sea  birds,*  *wild  birds,'  and  *wild  fowl,* 
respectively,  were  repealed  by  the  *Wild  Birds  Protection 
Act,  1880,'  43-4  Vict.  c.  35. 

Under  this  Act  (sec.  3),  any  person  who  between  the  1st 
of  March  and  the  1st  of  August  *  shall  knowingly  and  wil- 
fully shoot  or  attempt  to  shoot  (a),  or  shall  use  any  boat  for 
the  purpose  of  shooting  or  causing  to  be  shot  any  wild  bird, 
or  shall  use  any  lime,  trap,  snare,  net,  or  other  instrument  for 
the  purpose  of  taking  any  wild  bird,  or  shall  expose  or  offer 
for  sale,  or  shall  have  in  his  control  or  possession  after  the 
15th  day  of  March  any  wild  bird  recently  killed  or  taken,' 
is  liable  as  follows: — 

(1)  In  the  case  of  any  wild  bird  included  in  the  Schedule 

(see  below)  for  every  such  bird  in  respect  of  which  an 
offence  is  committed,  to  a  penalty  not  exceeding  £1, 
recoverable  before  two  Justices  by  distress. 

(2)  In  the  case  of  any  wild  bird  not  included  in  the 

Schedule — for  a  first  offence  to  be  reprimanded  and 
discharged  on  payment  of  costs.  For  every  subsequent 
offence  to  a  penalty  not  exceeding  5s.  in  addition  to 
the  costs,  recoverable  as  above. 

(a)  It  will  be  noticed  that  the  attempt  to  shoot,  snare,  &c.,  any 
wild  bird  is  made  an  offence  punishable  with  a  pound  fine  for  evei-y  bird 
in  respect  of  which  the  offence  is  committed.  How  many  lives  does  a 
man  attempt  to  take  who  blazes  into  a  regiment  of  sandpipers  ?  Omnia 
presumurUur  contra  tpoliatorem.  We  are  reminded  of  the  costermonger 
with  his  rusty  sprats,  who  found  himself  liable  under  the  Public  Health 
Act  (see  page  885)  to  a  fine  of  £25,000. 

F  3 
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EzemptioiL — The  following  exemption,  enclosed  within 
brackets,  is  made  by  the  'Wild  Birds  Protection  Act,  1881,' 
44-5  Vict.  c.  51 ;  [A  person  shall  not  be  liable  to  be  con- 
victed under  section  3,  (above)  of  exposing  or  offering  for 
sale,  or  having  the  control  or  possession  of  any  wild  bird 
recently  killed,  if  he  satisfies  the  court  either — 

(1)  that  the  killing  of  such  bird,  if  in  a  plkce  to  which  the 

Act  extends,  was  lawful  at  the  time  when  and  by  the 
person  by  whom  it  was  killed ;  or 

(2)  that  the  bird  was  killed  in  some  place  to  which  the 

Act  does  not  extend  ;  and  the  fact  that  the  bird  was 

imported  from  some  place  to  which  the  Act  does  not 
extend  shall  (until  the  contrary  is  proved)  be  evidence 
that  the  bird  was  killed  in  some  such  place.] 

In  the  case  of  non-scheduled  birds,  under  (2),  no  penalty 
attaches  to  a  killing  or  taking,  at  any  time,  by  the  owner  or 
occupier  of  any  land,  or  by  any  person  by  him  authorised. 
Upon  such  land. 

Any  person  'found  offending'  may  be  required  by  any 
person  (sec.  4)  to  give  his  name  and  address.  Penalty  for 
refusal  or  evasion,  if  a  conviction  be  obtained  but  not 
otherwise,  10^.,  in  addition  to  any  penalty  incurred  under 
section  3. 

All  offences  committed  within  Admiralty  jurisdiction  may 
be  dealt  with  in  any  county  or  place  in  which  the  offender  is 
apprehended,  or  in  custody,  or  summoned,  in  the  same 
manner  as  if  the  offence  had  been  committed  within  that 
county  or  place;  and  the  offence  may  be  averred  to  have 
been  committed  *on  the  high  seas;'  see  page  228. 

Power  is  given  to  a  Secretary  of  State,  upon  application 
from  Quarter  Sessions  of  any  county,  to  extend  or  vary  the 
time  during  which  the  killing  or  taking  of  wild  birds,  or  any 
of  them,  is  prohibited ;  and  to  exempt  any  such  county,  or 
any  part  thereof,  as  to  all  or  any  wild  birds,  from  the 
operation  of  the  Act. 

There  is  no  law  against  birds-nesting,  or  destroying  eggs, 
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except  in  some  special  instances  under  the  Game  Act ;  see 
page  210.    See  also  Rooks. 

Schedule. — ^The  schedule  contains  eighty-five  names,  and 
embraces  most  of  our  ordinary  sea  birds,  the  black-backed 
gull  being  specially  excepted.  Among  land-birds  we  find 
the  cuckoo,  goldfinch,  kingfisjier,  lapwing,  nightingale,  owl, 
plover,  snipe,  teal,  tern,  widgeon,  wild  duck,  woodcock  and 
woodpecker.  The  lark  has  been  more  recently  included,  by 
a  special  clause  in  the  Act  of  1881.  [As  regards  this 
Schedule  the  reader  will  do  well  to  refer  to  a  letter  from 
]\Ir.  Clough  Taylor,  in  the  Tirms  of  September  28,  1880.] 

BIRTHS  ANB  DEATHS  BEGISTBATION.  Under 
the  37-8  Vict  c.  88,  provision  is  made  with  respect  to  the 
registration  of  births  and  deaths,  and  the  conduct  of  burials. 
The  following  among  many  other  offences  are  summarily 
punishable : — 

1.  (Sec.  1).     Parent,  &c.,  of  child  neglecting  to  give  notice 

of  its  birth  to  the  Registrar  within  forty-two  days 
(N.  B. — ^All  notices  may  be  sent  by  post),  [40«.]. 

2.  (Sec.  10).     Relatives  or  others,  where  a  person  diea  in 

a  house  in  their  presence,  not  giving  notice  within 
five  days,  [40«.]. 

3.  (Sec.  11).     Relatives  or  others,  where  a  person  dies  not 

in  a  house,  or  where  a  dead  body  is  found,  not  giving 
notice  within  five  days,  [40&]. 

4.  (Sec.  18).    Burying  child  bom  alive  as  if  still-bom, 

[£10]. 

5.  (Sec.   20).     Medical  practitioner  who    attended   any 

deceased  person  neglecting  to  give  certificate  of  the 
cause  of  death,  [40^.]. 

6.  (Sec.  40).     Wilfully  giving  false  information  to  the 

Registrar  concerning  birth  or  death — or  making  any 
false  certificate  or  declaration  required  by  the  Act — 
or  making  any  false  statement  with  intent  to  have  the 
same  entered  on  any  register  of  births  or  deaths,  [XI 0 
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on  summary  conviction].  If  tlie  Justices  be  of  opinion 
that  proceedings  ought  to  be  taken  under  this  section 
by  indictment,  they  may  proceed  accordingly;  in 
which  case  the  offender  is  liable,  on  conviction,  to 
penal  servitude.  The  Superintendent  Eegistrar  may 
prosecute  in  all  cases.  Proceedings  before  twt> 
Justices. 

BLASPHEMY,  at   Common  Law,  is  the  misdemeanour 
of  denying  or  scofl&ng  at  the  doctrines  of  Holy  Scripture, 
Christianity  being  part  of  the  Law  of  England,  (Black.  IV., 
59).     *  Scripture  est  common  ley,  sur  quel  touts  mani^res  de 
leis  sont  fondes :'  per  Priscot,  C.J.  temp.  Hen.  VL      Any 
writing  of  this  description  is  a  blasphemous  libel,  punishable 
as   a  misdemeanour  upon  indictment  at  Assizes.     In  the 
Criminal  Code  Bill,  1879,  it  was  proposed  formally  to  enact 
that  no  person  should  be  liable  to  conviction  for  expressing 
in  good  faith  and  decent  language  any  opinion  whatever  upon 
the  subject.     Priscot  wouldn't  have  stood  that.     He  would 
have    answered,    from  his    own  point   of  view,   *Ce  n'est 
pas  la  guerre.       It  is  your  polished  gentlemen  with  rapiers 
who  do  the  mischief.     The  howling  bludgeon-men  are  not 
worth  powder  and  shot.'     Perhaps,  however,  at  the  present 
day,  we  must  reserve  our  punishments  for  those  who  aflfront 
our  sense  of  decency  by  the  manner  in  which  they  assail  the 
truths  of  revealed  religion.     Open  ribaldry  in  this  respect  is 
a  simple  insult  to  society,  and  to  be  sternly  discountenanced 
as  such.     As  regards  the  use  of  profane  language  in  public, 
see  Swearing,  and  Police  of  Towns  (4). 

BREAD.  The  leading  Act  upon  this  subject  (6  &  7 
W.  IV.  c.  37)  applies  to  the  sale  of  Bread  anywhere  out  of 
London,  beyond  the  weekly  Bills  of  mortality,  and  ten  miles 
from  the  Royal  Exchange.  It  imposes  a  penalty  of  40*. 
upon  *  bakers  or  sellers  of  bread  selling  bread  in  any  other 
manner  than  by  weight,'  (sec.  4).     There  is  an  exception  in 
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the  case  of  *  French  or  fancy  bread/  and  *  rolls.'  But  the 
bread  which,  when  the  Act  was  passed,  went  under  the 
former  name,  is  now  matter  of  ordinary  consumption, 
and  *  we  cannot  suppose  that  the  legislature  meant  to  stereo- 
type a  particular  article,  and  to  say  that,  because  it  was  then 
an  article  of  luxury,  it  should  be  so  regarded  in  all  time,  no 
matter  what  change  or  improvement  might  take  place  in  the 
common  food  of  the  country.  The  baker  is  no  longer  at 
liberty  to  sell  at  so  much  per  loaf.  He  must  sell  at  so  much 
per  pound ;  and  the  customer  is  to  be  supplied  with  so  many 
pounds  of  bread,  unless  he  chooses  to  have  an  article  of 
exceptional  quality — something  tlmt  is  not  ordinary  bread ; 
and,  if  he  buys  that,  the  baker  is  at  liberty  to  sell  it  with- 
out reference  to  its  weight,'  per  Lush,  J.,  R,  v.  Wood,  L.  R. 
4  Q,  B.  569. 

A  baker  must  not  sell  *  the  lump  called  a  quartern  loaf ' 
eo  nomine.  Its  presumable  weight  is  four  pounds ;  and 
although  he  is  not  bound  to  weigh  it,  unless  required,  in 
the  presence  of  his  customer,  it  is  understood  that  what  he 
is  bound  to  deliver  as  a  quartern  loaf  is  four  pounds  weight 
of  bread ;  Mitton  v.  Trohe,  20  L.  T.  K  S.  563.  He  must 
not  content  himself  with  weighing  the  dough,  and  making 
what  he  thinks  an  adequate  allowance  for  loss  in  baking — 
especially  when  the  wind  is  in  the  east:  see  Jones  v.  Huxtable, 
L.  R.  2  Q.  B.  460. 

Every  baker  is  bound  to  keep  fixed  in  a  conspicuous  part 
of  his  shop,  near  the  counter,  a  beam  and  scales  with  proper 
weights,  *  in  order  that  all  bread  there  sold  may  be  weighed 
in  the^  presence  of  the  purchaser  *  (sec.  6) ;  and  if  carrying 
or  sending  out  bread  for  delivery  in  any  cart  or  carriage,  to 
provide  it  with  similar  apparatus.  Penalty  for  omission,  or 
for  refusing  to  weigh  bread  when  required  to  do  so,  £5  ;  see 
R  V,  Kingshy,  16  L.  T.  48. 

After  these  preparations  for  weighing  it,  the  baker  may 
make  his  bread  of  wheat,  barley,  rye,  oats,  buckwheat, 
Indian  com,  peas,  beans,  rice  or  potatoes;  and  with  salt. 
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water,  eggs,  milk,  barm,  leaven,  and  potato  or  other  yeast, 
and  with  mx)  other  ingredient  whatsoever.  The  penalty  for 
infringing  this  rule  (sec.  8)  is  not  less  than  £5  nor  more  than 
dBlO  (the  minimum  penalty  may  now  be  reduced :  see  p.  16), 
part  of  which  is  to  be  laid  out  in  advertising  the  offender's 
name  and  crime  in  a  newspaper.  Six  months'  hard  labour 
in  default.  If  our  baker's  bread  be  made  wholly  or  partially 
of  peas,  beans,  or  potatoes,  or  of  any  other  grain  than  that 
of  wheat,  it  must  be  stamped  with  a  capital  M,  under  a 
penalty  of  10^.  per  lb.  (sec.  10). 

Adulterating  flour  is  punishable  by  a  fine  of  not  less  than 
£b  nor  more  than  £20  (sec  9) ;  and  this  extends  to  selling 
the  flour  of  one  sort  of  grain  for  the  flour  of  another. 

A  search-warrant  may  be  issued  by  any  Justice,  empowering 
any  constable  to  enter,  at  seasonable  times,  any  place  wherein 
any  miller,  baker,  <fec.,  shall  grind  grain  or  bake  bread  for 
sale  (see  sees.  11, 13, 16). 

A  baker  is  of  course  liable  to  prosecution  under  the 
*  Adulteration  of  Food  and  Drugs  Act;'  and  for  scale- 
offences  under  *  Weights  and  Measures.' 

Finally,  under  section  14,  any  baker  making  or  baking 
any  bread,  rolls,  or  cakes  of  any  sort,  on  the  Lord's  day ;  or 
after  1.30  p.m.  on  that  day  selling  any  such,  or  baking  or 
delivering  any  meat,  pudding,  pie,  tart,  or  victuals,  or  other- 
wise exercising  his  worldly  calling,  is  liable  in  10^.  for  the 
first  offence  and  20«.  for  the  second.  Information  within 
six  days. 

All  the  above  matters  may  be  dealt  with  by  one  Justice, 
subject  to  the  provisions  stated  under  Summart  Jurisdiction 
(4).  Penalties  (except  under  sec.  8)  recoverable  by  distress. 
But  the  information  (except  under  sec.  14)  must  be  laid 
within  forty-eight  hours  or  a  reasonable  time  (i.e.  allowance 
may  be  made  for  an  intervening  Sunday). 

The  *  Bakehouse  Regulation  Act,'  (26-7  Vict.  c.  40)  was 
repealed  by  the  *  Factory  Act,  1878,'  which  provides  (sec.  34) 
for  the  sanitary  arrangements  of  these  establishments. 
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CANAL-BOATS.  The  Duke  of  Eichmond  stated  in  the 
House  of  Lords  on  the  8th  of  August,  1877,  that  the  inland 
floating  population  on  our  canals  was  variously  estimated  at 
from  29,000  to  80,000  persons.  In  reality  it  appears  to 
exceed  100,000.  This  very  wide  margin  is  no  doubt  partly 
owing  to  the  extreme  difficulty  attending  census  operations 
on  a  canal.  It  is  the  immemorial  cusj^m  on  board  barges 
to  pitch  all  'papers'  at  once  *into  the  cut.'  This,  however, 
is  the  less  material,  inasmuch  as  the  returning  officer,  on 
calling  next  morning  for  the  form  left  to  be  filled  in, 
generally  finds  that  the  barge  and  all  on  board  have  shoved 
off  during  the  night,  and  may  perhaps  be  twenty  miles  away. 
At  any  rate,  in  view  of  the  extraordinary  demoralization 
and  degradation  produced  among  women  and  children,  who 
form  the  great  bulk  of  our  canal  population,  by  life  under 
the  most  pitiable  and  often  revolting  conditions,  the  Act  of 
1877  was  demanded  by  every  consideration  of  justice  and 
humanity. 

Under  the  'Canal-boats  Act,  1877'  (40-1  Vict.  c.  60), 
the  Local  Government  Board  are  required  to  make  regula- 
tions— 

(L)  For  the  registration  of  Canal-boats. 

(IL)  For  the  marking  and  numbering  of  such  boats. 

(iii)  As  to  the  number,  age,  and  sex  of  their  inhabitants. 

(iv.)  For  enforcing  cleanliness,  <kc.,  on  board, 
(v.)  For  preventing .  the    spread  of   infectious   disease 
through  boats. 

ITo  unregistered  boat  may  be  used  as  a  dwelling  after  six 
months  from  the  coming  into  force  of  such  regulations.  If 
used  in  contravention  of  the  Act,  penalty  on  master,  and 
owner  (if  in  fault),  20«.  per  day. 

Regulations  to  the  above  efl*ect  were  made  by  an  Order 
dated  the  20th  March,  1878,  which  came  into  effect  on  the 
30th  of  June  following.  The  period  from  which  the  regis- 
tration of  inhabited  boats  became  compulsory  dates  accord- 
ingly from  the  1st  of  January,  1879.     A  similar  Order 
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(17  May,  1878)  declares  which  of  the  Sanitary  Authorities 
of  Eagland  and  Wales  are  to  be  Registration  Authorities 
for  the  purposes  of  the  Act. 

Powers  are  given  to  every  Sanitary  Authority  within 
whose  district  a  canal,  or  any  part  of  a  canal,  is  situate,  to 
exercise  all  powers  in  relation  to  provision  against  infection 
conferred  by  the  Public  Health  Act  (see  title),  and  to  detain 
for  the  necessary  period  any  infected  boat. 

Powers  of  entry  are  conferred  in  case  of  suspected  contra- 
vention of  the  Act,  or  of  the  supposed  existence  of  infectious 
disease  on  board,  upon  the  authorization  of  a  Registration 
or  Sanitary  Authority,  or  of  any  Justice.  Penalty  for 
obstruction,  40s. 

As  regards  the  education  of  canal-children  (sees.  6,  7), 
every  child  in  a  canal-boat  is  to  be  deemed  resident  in  the 
place  to  which  the  boat  is  registered  as  belonging,  and  to  be 
subject  to  any  bye-laws  in  force,  under  the  Education  Acts, 
for  that  place. 

All  expenses  are  to  be  defrayed  by  Urban  and  Eural 
Sanitary  Authorities  out  of  their  respective  rates.  Offences 
may  be  dealt  with,  by  two  Justices,  either  in  the  place  where 
the  boat  is  registered — or  where  the  offence  was  committed 
— or  where  the  offender  may  happen  to  be  in  custody. 
Penalties  recoverable  by  distress. 

CATTLE  STRAYING.  *If  any  horse,  mare,  gelding, 
bull,  ox,  cow,  heifer,  steer,  calf,  mule,  ass,  sheep,  lamb,  goat, 
kid,  or  swine  is  at  any  time  found  straying  on,  or  lying 
about  any  highway  [or  turnpike-road],  or  across  any  part 
thereof,  or  by  the  sides  thereof,  except  on  such  parts  of  any 
highway  [or  turnpike-road]  as  pass  over  any  common  or 
waste  or  unenclosed  ground,'  the  owier  is  liable  to  a  penalty 
not  exceeding  5<r.  for  every  such  animal,  together  with  tiie 
cost  of  returning  it  to  his  premises,  or  conducting  it  to  and 
confining  it  in  the  parish  pound  or  other  place  provided  for 
the  purpose.    But  he  is  not  liable  to  pay  more  than  30«.  in 
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any  one  case  (however  numei*ous  the  animals  in  fault)  over 
and  above  expenses.  Penalties  recoverable  by  distress.  Hard 
labour  cannot  be  awarded  in  default  of  payment.  Nothing 
in  the  above  is  to  be  deemed  to  take  away  any  right  of 
pasturage  which  may  exist  on  the  sides  of  any  high  cr 
turnpike-road.  Proceedings  before  two  Justices.  (27-8  Vict. 
c.  101,  sec.  25,  as  to  highways;  34-5  Vict.  c.  115,  sec.  20, 
as  to  turnpike  roads). 

It  has  been  held  that  animals  must  not  'stray  on  or  lie 
about'  a  highway,  even  in  the  presence  of  a  person  acting 
as  their  keeper;  Laurence  v.  King,  L.  E.  3  Q.  B.  345.  Ihit 
a  bond  fide  driver  of  sheep,  &c.,  may  of  course  stop  to  rest 
without  any  consequent  liability. 

Cattle  damage  feasant — impounding. — It  may  chance, 
however,  that,  instead  of  straying  upon  the  open  road,  cattle 
may  wander  into  private  fields,  treading  down  grass  or  grow- 
ing crops,  and  doing  mischief  generally.  In  such  case  the 
occupier  of  the  land  may  distrain  them,  either  by  day  or 
night,  and  drive  them  to  some  pound  within  the  county,  not 
more  than  three  miles  away,  and  detain  them  there  until 
satisfaction  made  by  the  owner  for  damage  done.  Should 
the  latter  decline  to  pay,  and  dispute  the  right  to  distrain,  he 
may  apply  to  the  Registrar  of  the  District  County  Court  who 
will  authorise  him  to  replevy,  or  take  home  the  trespassers, 
upon  certain  conditions  as  to  security  and  trial  provided  by 
the  19  &  20  Vict.  c.  108,  ss.  63— -5. 

Pound-breaoh. — Animals  seized  as  above  are  regarded  as 
in  the  custody  of  the  law  itself,  rather  than  in  that  of  the 
private  distrainor,  and  to  recapture  them  in  the  first  instance, 
or  d  fortiori  after  being  actually  impounded,  is  stigmatized  by 
Blackstone  as  *  an  atrocious  injury,'  to  be  redressed  either  by 
writ  of  rescoua  ov  pound-breach  as  the  case  might  be.  Such 
misconduct  is  now  guarded  against  by  the  6  &  7  Vict.  c.  30, 
which  enacts  that  any  person  who  shall  release  or  attempt  to 
release  any  horse,  &c.,  or  cattle,  lawfully  seized  for  the  pur- 
pose of  being  impounded  (in  consequence  of  having  been 
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found  straying,  lying,  or  being  depastured  on  any  inclosed 
land  without  consent)  from  the  pound  or  place  of  confinement^ 
or  on  the  way  to  or  from  such  pound  or  place,  or  who  shaQ 
damage  or  destroy  such  pound  or  place,  or  any  lock  or  holt, 
shall  be  liable  upon  summary  conviction  to  a  penalty  not 
exceeding  £5  and  costs,  with  imprisonment  and  hard  labour 
as  per  scale,  page  428,  in  the  alternative.  Information  upon 
oath.  Two  Justices.  Any  portion  of  the  fine  to  the  dis- 
trainor. The  jurisdiction  of  Justices  may  be  ousted  by  a 
*  claim  of  right,'  see  Practicb  (13).  As  regards  the  obliga- 
tion to  feed  impounded  cattle,  see  page  147,  (5). 


CHABACTES.  Evidence  of  previous  good  character  may 
be  given  in  favour  of  the  accused  at  the  hearing,  as  an  element 
in  his  defence ;  but  evidence  of  previous  bad  character  cannot, 
generally  speaking,  be  given  against  him.  The  one  is  relevant 
to  the  issue  which  is  being  tried,  the  other  is  not.  Evidence 
that  I  have  for  twenty  years  borne  an  unimpeachable  character 
for  honesty,  renders  it  extremely  unlikely,  d  priori,  that 
I  should  steal  a  spade.  It  creates  an  antecedent  improb- 
ability, which  it  requires  a  corresponding  degree  of  testimony 
to  surmount.  But  evidence  that  I  have  borne  a  bad 
character  during  the  same  period  could,  at  the  outside,  only 
have  the  effect  of  showing  that  it  was  not  unlikely  that  I 
si:ould  steal  a  spade,  and  would  not  in  the  slightest  degree 
bear  upon  the  question  whether  I  stole  the  particular  spade 
inquired  about  That  unfortunate  character  may  be  the  real 
secret  of  an  unfounded  charge,  and  has  in  all  probability 
coloured  the  evidence  against  me.  And  it  is  illogical  as  well 
as  illegal  to  attempt  to  undermine  in  this  manner  the  pre- 
sumption in  favour  of  innocence  which  the  law  extends  to 
all  alike.  Justices,  therefore,  should  carefully  abstain  from 
giving  any  weight  to  adverse  information  upon  the  point 
of  character  (which  is  often  officiously  volunteered  by  the 
police)  until  they  have  made  up  their  minds  to  convict  upon 
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the  evidence  legitimately  before  them  (a).  The  province  of 
juryman  and  judge  should  be  kept  rigidly  distinct  (see 
JusTiOEs).  But  when  once  the  prisoner  has  been  convicted^ 
evidence  of  previous  misbehaviour  has  its  proper  value,  as 
bearing  upon  the  animus  which  prompted  the  act,  and  as 
affecting  the  degree  of  punishment  by  which  it  ought  to  be 
followed. 

As  to  characters  of  servants,  see  Mastbb  and  Servant. 

CHILDBEN,  OFFENCES  BT.  We  are  all  of  us,  by  this 
time,  pretty  well  agreed  that  to  send  a  young  child  to  prison, 
unless  for  some  deed  of  wickedness  beyond  its  years,  is  an  act 
involving  fearful  responsibility.  The  punishment,  in  itself, 
may  be  but  slight.  But  in  its  result  may  lie  lasting  and  im- 
measurable wrong.  You  have  branded  a  boy  with  prison- 
taint  (6).  You  have  laid  him  open  to  life-long  taunt.  You 
have  dispelled  the  mystery  of  the  gaol,  and  taught  him  all 
too  soon  that  there  are  worse  places  in  the  world  than  even 

(a)  A  man  was  indicted  the  other  day  for  stealing  a  watch  from  the 
pocket,  which  in  professional  fashion  he  had  at  once  passed  on  to  an 
accomplice.  Gonaequently  he  was  searched  in  vain.  The  evidence, 
however,  was  clear  enough,  and  while  the  jury  were  considering  their 
verdict,  I  saw  the  Judge,  by  whom  I  chanced  to  be  sitting,  write  down 
the  word  *  Guilty '  at  the  foot  of  his  notes.  He  should  have  waited  a 
little.  The  prisoner  had  been  well  defended  ;  the  case  was  the  first 
which  that  jury  had  tried,  and  they  couldn't  get  over  the  tumultuous 
eloquence  of  his  counsel  about  the  watch  not  having  been  found.  So, 
in  five  minutes*  time,  they  turned  round  and  mildly  answered,  *  Not 
GuUty.' 

'Gentlemen,'  said  the  Judge,  as  the  prisoner  bolted  like  a  rabbit 
down  the  steps,  *  I  may  now  tell  you  that  I  have  here  four  previous 
convictions  for  similar  offences  against  that  man.' — 'Oh,  my  Lord, 
why  couldn't  you  say  so  before  ? '  cried  the  foreman. 
•  A  prisoner  has  at  least  twice  his  natural  chance  of  escape  when  he  is 
the^r^  to  come  under  the  hands  of  a  new  jury. 

(6)  It  is  the  suspicion  of  moral  contamination  contracted  in  prison 
which  makes  employers  and  others  always  so  shy  of  a  gaol-bird,  even 
when  the  offence  for  which  he  was  sent  up  was  in  itself  of  no  grossly 
dishonest  or  scandalous  character. 
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the  terrible  House  of  Correction.  You  have  driven  him  ta 
brazen  it  out,  and  set  up  for  a  hero  among  his  companions. 
In  the  case  of  a  young  girl,  the  injury  is  a  thousand-fold 
greater.  You  bruise  her  life  almost  beyond  hope  when  you 
force  her  within  those  shameful  walls.  What,  then,  are  we  to 
do]  In  the  case  of  thievish  and  mischievous  boys,  especially, 
there  can  be  no  doubt  but  that  the  birch-rod  is  the 
right  and  real  remedy.  It  is  dreaded  in  the  first  place. 
That  counts  for  a  great  deal.  It  inflicts  not  the  slightest 
permanent  harm,  either  moral  or  physical,  in  the  second. 
That  is  better  still.  The  fact  is  that  where  a  Justice  has  not 
Solomon's  rod  at  his  command  he  has  only  fine  or  imprison- 
ment to  fan  back  upon.  These  are  not  meant  for  boys.  It 
is  like  going  after  a  bluebottle  with  a  blunderbuss.  A  boy 
cannot  pay  a  fine,  and  in  many  cases  it  is  cruel  injustice  to 
extort  money  from  the  parent  as  the  price  of  that  child's 
release.  The  former  may  very  possibly  deserve  to  have  to 
pay,  but  it  is  as  likely  as  not  that  he  won't  accept  his  deserts 
until  the  mother,  brothers  and  sisters  of  the  offender  have 
gone  upon  half  rations.  Dclr  veniam  corvis,  vexat  censura 
columbas.  Besides,  our  object  ought  to  be  to  punish  the 
child,  and  to  educate  him  into  feeling  that  he  is  himself  to 
suffer  for  his  own  misconduct.  Corporal  punishment,  as  we 
have  seen  at  page  36,  may  now  be  ordered  in  certain  specified 
instances.  But  observe  how  crookedly  we  go  to  work.  One 
boy  enters  an  orchard  and  stuffs  his  pockets  with  fallen  fruit. 
Another  climbs  the  tree,  breaks  boughs,  does  no  end  of 
damage,  and  equally  steals  the  apples.  The  first  is  guilty  of 
an  indictable  offence ;  the  second,  not,  as  you  may  see 
explained  under  the  same  parable  in  our  Note  on  Larceny. 
You  may  whip  the  one,  but  not  the  other.  The  first  goes  off 
with  his  cuff  in  his  eye,  in  limp  and  genuine  consternation, 
to  a  transaction  which  he  deprecates  more  than  tongue  can  tell. 
He  leaves  you  puzzling  what  to  do  with  No.  2,  having  nothing 
but  your  old,  lumbering  stock  in  trade — fine  or  imprisonment 
— to  fall  back  upon.     Even  in  cases  of  sheer  mischief,  where 
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the  wisdom  of  generations,  let  alone  the  traditions  of  Eton 
and  Harrow,  teach  us  to  whip  and  have  done  with  it,  there 
is,  generally  speaking,  no  authority  to  anything  of  the  kind  (a). 
It  is  true,  no  doubt,  that  there  are  Industrial  schools  to 
which,  under  certain  circumstances,  juvenile  offenders  may 
be  sent,  and  that  this  course  is  specially  referred  to  in  the 
Summary  Jurisdiction  Act.     But  the  idea  of  sending  every 
naughty  boy  to  an  Industrial  school  is  absurd  upon  the  face 
of  it.     The  whole  question  has  recently  excited  full  attention, 
as  one  of  national  importance ;  and  anybody  who  can  help 
us  to  solve  it  effectually  will  deserve  well  of  his  country  (6). 
It  would  be  an  immense  boon,   especially  in  a  populous 
Division  abounding  with  bad   boys,   like  that  in  which 
these    lines  are   written,   if   there  were    some    legitimate 
way  of  ordering  a  boy  or  girl  to  be  locked  up  in  solitude 
under  charge  of  the  superintendent  of  police  for  four-and^ 
twenty   hours.     Provision  might   easily  be  made  for  the 
purpose,  which  would  not  only  save  the  county  the  cost  of 

(a)  I  wish  emphatically  to  disclaim  the  notion  that  because  a  boy  has 
committed  an  offence  be  should  necessarily  be  dealt  with  after  this 
fashion.  I  have  suggested  an  alternative  mode  of  treatment  in  the 
text,  which  might  be  far  preferable  in  many  cases.  I  only  assert  that 
it  ought  to  be  known  by  boys  thfit  Justices  are  armed  with  the  pow^ 
of  the  birch,  and  that  for  a  hundred  petty  offences  it  is  by  far  the 
best  and  most  appropriate  punishment.  Let  us  remember  at  the  same 
time,  while  we  moralise  upon  the  necessity  of  thus  considerably  curbing 
the  exuberance  of  '  persons  under  fourteen,'  that  it  will  be  an  evil  day 
for  England  when  there  are  no  longer  any  boys  who  deserve  it. 

(b)  Suggestions  from  influential  quarters  have  been  made  to  th<e 
Home  Secretary  to  the  effect  that  Justices  should  have  the  power  of 
fining  the  parent,  instead  of  the  child,  in  cases  where,  through  habitual 
neglect  or  otherwise,  the  former  appears  to  have  conduced  to  the 
offence  complained  of.  This  is  a  proposal  which  has,  at  first  sight,  a 
good  deal  to  recommend  it.  But  it  really  amounts  to  making  the 
father  direcUy  punishable  for  the  (assimied)  results  of  indolence  or  bad 
example,  as  displayed  in  a  transaction  with  which  he  had  nothing 
whatever  to  do.  And  this,  when  carried,  as  it  must  necessarily  be, 
to  the  point  of  imprisonment  in  default  of  payment,  would  constitute 
a  strong  measure.  ■ 
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an  imprisonment  but  possibly  the  cost  of  a  criminaL  It 
would  not  be  <  imprisonment'  in  any  degrading  or  demo- 
ralising sense.  It  would  Bim{dy  be  the  detention  of  a  child 
already  in  custody.  There  would  be  no  romance  about  it — 
nothing  heroic,  no  prison  experiences  to  boast  of.  The  ob- 
streperous or  misohieyouB  boy,  or  board-school  truant,  locked 
up  alone  for  twenty-four  hours  or  so,  with  nothing  in  the 
world'  to  do,  a  ferocious  appetite,  and  a  plank  for  the  night, 
would  have  tasted  punishment  in  its  purest  form.  He  would 
have  undergone  a  very  appreciable  amount  of  pain  and  in- 
convenience, conveyed  through  other  channels  than  those 
connected  with  any  particular  portion  of  his  external  surface. 
He  would  understand  that  he  had  been  treated  as  a  child.  He 
would  not  have  liked  the  treatment,  nor  the  being  delivered 
at  his  father's  door  next  morning,  like  a  parcel,  with  one 
shilling  to  pay. 

Some  such  plan  as  this,  at  least  while  a  false  and  morbid 
sentiment  4is&llows  us  even  the  menace  of  the  birch,  would 
probably  supply  a  link  which  is  now  certainly  missing.  We 
should  at  least  be  able  to  keep  the  terrors  of  real  prison 
longer  in  reserve.  We  should  be  able  to  inflict  a  sufficient 
and  salutary  warning.  Last,  but  not  least,  we  should  instil 
the  lesson  of  personal  responsibility,  which  is  wanting  when 
a  child  sees  his  unlucky  parent  produce  the  fine. 

In  any  event,  it  will  be  remembered  that  Justices  have 
now  the  power  to  dispose  of  trifling  oflences  with  every  due 
regard  to  leniency,  (page  37)  and  that  a  child  under  12 
cannot,  under  any  circumstances,  be  imprisoned  upon  sum- 
mary conviction  for  more  than  a  month,  or  fined  more  than 
forty  shillings. 

OFFENCES  AGAINST   CHILDREN. 

1.  Neglecting  Children. — *Any  parent  wilfully  neglect- 
ing to  provide  adequate  food,  clothing,  medical  aid,  or 
lodging,  for  his  child,  being  in  his  custody,  under  the  age 
of  14,  whereby  the  health  of  such  child  shall  have  been  or 
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shall  he  likely  to  be  seriously  iijjured,*  is  liahle,  on  convic- 
tion hefore  two  Justices,  to  six  months'  hard  labour. 
Sentence  may. be  suspended,  on  Pefendant's  giving  security 
to  come  up  for  judgment  (31-2  Vict.  c.  122,  sec.  37). 

2.  Abandoning.  Children. <—' Whosoever  shall  unlawfully 
abandon  or,  expose  any  child  undetr  the  age  of.  two  years 
whereby  the  life  of  such  child  shall  be  endangered^  or  the 
health  of  such  child  shall  have  been,  or  shall  be  likely  to  be 
permanently  injured/  is  guilty  of  a  misdemeanour  (24-5  Yict. 
c.  100,  sec.  27).  Triable  at  Sessions.  Bail  *  discretionary.' 
[Fen..  S.  5  y, ;.  or  impr.  2  y.] 

3*  Stealing  Children.— rV Whosoever  shall  unlawfully, 
either  by  force  or  fraud,  lead  or  take  away,  or  decoy,  entice 
away,  or  detain,  any  child  under  the  age  of  14  years,  with 
intent  to  derive  any  parent,  guardian,  &c.  .  .  »  of  the 
possession  of  such  child ;  or  with  intent  to  steal  any  article 
upon  or  about  the  person  of  such  child,  to  whomsoever  such 
article  may  belong.  Or .  whosoevejp;  shall,  with  any  such 
intent,  receive  or  harbour  any  such  child,  knowing  the  same 
to  have  been  by  force  or  fraud,'  <fec.,  is  guilty  of  felony, 
(24-5  Vict.  c.  100,  sec.  56).  Triable  at  Sessions.  Bail 
*  discretionary.*  (Pen.  S.  5-^7  y.;  or  impr.  2  y.  with 
whipping,  if  a  male  under  16.] 

4.  Defiling  Children. — ^Whosoever  shall  unlawfully  and 
carnally  know  and  abuse  any  girl  under  12,  is  guilty  of 
felony  (38-9  Vict,  c,  94,  sec,  3).  Not  triable  at  Sessions. 
Bail  *  discretionary.'    [Pen.  S.  5  y. — life  ;  or  impr.  2  y.] 

In  a.  recent  case  of  criminal  assault  upon  a  girl  under 
twdve,  it  was  proved  that  she  had  been  delivered  of  a  full- 
grpwn  child,  then  living,  at  the  age  of  twelve  years  and  one 
month.     B,  v.  Dean,  see  lYmc^,  Jan.  16,  1879. 

Attempting  to  have  carnal,  knowledge  of  a  girl  under 
twelve  is  a  misdemeaiKMir  (24-5  Vict,  c.  100,  see.  62). 
Triable  at  Sessions.    Bail  *  compulsory.'     [Impr.  2  y.] 

Whosoever  shall  unlawfully  and  carnally  know  and  abuse 
any  girl  above  12  and  under  13,  is  also  guilty  of  a  mis- 
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demeanour  (38-9  Vict.  c.  94,  sec.  4).  Triable  at  Sessions. 
Bail  *  discretionary.'     [Impr.  2  y.] 

Under  the  43-4  Vict.  c.  45,  consent  is  no  defence  to  a 
charge  of  indecent  assault  upon  a  person  under  13. 

5.  Procuring  Defilement. — ^Whosoever  shall  by  false 
pretences  or  any  fraudulent  means,  procure  any  female, 
under  twenty-one,  to  have  illicit  connection  with  any  man, 
is  guilty  of  a  misdemeanour  (24-5  Vict.  c.  100,  sec.  49). 
Triable  at  Sessions.  Bail  'discretionary.'  [Impr.  2  y.] 
See  Conspiracy. 

See  also  Assault  (2),  Vagrants  (6),  Infant  life  pro- 
tection, and,  as  regards  indictable  offences  committed  by 
children,  pages  36,  38. 

CHILDBEN'S  DANGEBOTTS  PEBFORMANCES  ACT, 

1879.  Any  person  who  shall  cause  any  child  under  14  to 
take  part  in  any  public  i)erformance,  whereby  in  the  opinion 
of  a  court  of  summary  jurisdiction  the  life  or  limbs  of  such 
child  shall  be  endangered,  is  liable  to  a  penalty  of  £10;  and, 
in  the  event  of  an  accident  causing  actual  bodily  harm,  may 
be  indicted  as  having  committed  an  assault.  Parents  or 
guardians,  &c.,  may  render  themselves  equally  liable  with  the 
employer  to  the  above  pecuniary  penalty.     42-3  Vict.  c.  34. 

CHIHKET-SWEEPS.  Every  chimney-sweep  who  em- 
ploys any  journeyman,  assistant,  or  apprentice,  must  hold  a 
police  certificate,  renewable  annually,  (38-9  Vict.  c.  70,  sec.  6). 
He  may  be  deprived  of  it  during  the  residue  of  the  current 
year  upon  conviction  of  any  of  the  following  offences,  cognis- 
able before  two  Justices.  The  pimishment  in  each  case  is  a 
penalty  not  exceeding  £10,  recoverable  by  distress — ^half  to 
the  informer,  half  to  the  overseers  of  the  poor  of  the  place 
where  the  defendant  inhabits.    Appeal 

1.  (3  &  4  Vict.  c.  85,  sec.  2,  and  27-8  Vict.  c.  37,  sec.  11). 
Any  person  compelling  or  knowingly  allowing  any 
child  or  young  person  under  21,  (proof  of  age  on  de- 
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f  endant)  to  ascend  or  descend  a  chimney,  or  enter  a  flue, 
for  the  purpose  of  sweeping  the  same,  or  extinguish- 
ing fire.  (Six  months'  hard  labour  may  be  awarded 
for  this  offence,  in  lieu  of  imposing  a  fine.) 

2.  (27-8  Vict.  c.  37,  sec.  6).  Any  chimney-sweep  employ- 

ing a  child  under  10  to  do  any  work  in  the  business, 
elsewhere  than  in  the  house  or  yard,  &c.,  of  such 
chimney-sweep. 

3.  (Ih.  sec.  7).  Any  chimney-sweep,  entering  a  building 

for  the  purpose  of  sweeping,  &c.,  knowingly  allowing 
a  person  under  16  in  his  employ,  or  under  his  control, 
to  enter  before,  with,  or  after  him,  into  any  part  of  the 
building,  or  to  be  therein  during  any  part  of  the  time 
the  chimney-sweep  himself  continues  therein  for  any 
such  purpose. 

No  person  under   16   may  be  apprenticed  to  a 
chimney- sweep,  (3  &  4  Vict.  c.  85,  sec.  6). 

CHLOBOFOBM.  Administering  or  attempting  to  ad- 
minister chloroform,  laudanum,  or  any  like  drug,  with  a  view 
to  the  commission  of  any  indictable  offence  :  Felony,  (24-5 
Vict.  c.  100, sec,  22).  Not  triable  at  Sessions.  Bail  'discre- 
tionary.'    [Pen.  S.  5  y. — Life ;  or  impr.  2  y.]. 

CHTJBCH.  Any  person  guilty  of  riotous,  violent,  or  in- 
decent behaviour  in  any  church,  or  chapel  of  the  Church  of 
England,  or  in  any  place  of  religious  worship  for  Dissenters 
duly  certified  under  18-9  Vict.  c.  81,  whether  during  divine 
service  or  at  any  other  time,  or  in  any  church-yard  or  burial 
ground,  may  be  forthwith  apprehended  either  by  a  constable 
or  churchwarden,  and  is  liable  upon  conviction  before  two 
Justices  to  a  penalty  not  exceeding  £5,  recoverable  by  dis- 
tress, or,  in  their  discretion,  to  not  more  than  two  months' 
hard  labour,  (23-4  Vict.  c.  32,  sec.  2).  Obstructing,  whether 
by  threats  or  force,  a  minister  of  any  denomination  in  or 
from  officiating  in  any  church  or  place  of  worship,  or  at  the 
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burial  of  the  dead,  or  oflfering  any  violence  to  him  while  so 
engaged,  or  wliile  going  to  or  returning  from  such  duty,  &c. 
&c.,  is  an  indictable  misdemeanour,  punishable  with  two 
years'  hard  labour;  24-5  Vict.  c.  100,  sec.  36. 

Sacrilege. — Breaking  and  entering  any  church,  chapel, 
meeting'house,  or  other  place  of  divine  worship,  and 
committing  any  felony  therein ; — or,  being  therein,  commit- 
ting any  felony,  and  breaking  out.  Felony,  (24-5  Vict.  c.  96, 
s.  50).  Not  triable  at  Sessions.  [Pen.  S.  5  y. — Life; 
or  impr.  2  y.]. 

As  regards  *  breaking  and  entering,'  see  Housebreaking. 

CHD'EOHWARDEirS.  In  all  parish  politics  the  Church- 
wardens play  an  important  part.  It  has  been  said  indeed 
that  they  are  essential  to  the  existence  of  a  parish  as  such. 
No  parish,  let  us  hope,  will  risk  the  tremendous  experiment. 
Here  it  is  enough  to  note  that  they  are  a  kind  of  corporation 
at  Common  Law,  and  that  all  goods  and  personal  property 
belonging  to  the  parish-church  are  vested  in  them  on  behalf 
of  their  real  owners,  the  parishioners.  They  are  also  the 
guardians  of  the  building  itself,  but  in  subordination  to  the 
minister,  in  whom  the  freehold  is  vested.  They  are  ex  officio 
overseers  of  the  poor,  and  it  is  part  of  their  duty  to  join  both 
in  making  and  collecting  the  rate.     See  Poor. 

CLEEE  OF  THE  PEACE,  To  know  for  certain  whether 
a  Justice  is  familiar  with  his  business  in  its  wider  aspect, 
there  is  nothing  like  enticing  him  to  explain  the  duties  of 
the  Clerk  of  the  Peace.  The  following  is  assuredly  no 
complete  account,  but  it  may  afford  some  notion  of  the 
extent  and  ramifications  of  county  work. 

The  Clerk  of  the  Peace,  in  every  county,  is  appointed  by 
the  Custos  Eotulorum  (a),  whose  deputy  he  is,  and  in  which 

(a)  This  personage,  who  should  be  a  man  *  especially  picked  out 
from  among  the  Justices  for  wisdom,  countenance,  and  credit '  is  the 
principal  civil  officer  of  the  county,  as  the  Lord  Lieutenant  is  the  chief 
in  military  command  (Bl.  IV.  ch.  xix).  The  two  offices  are  now 
commonly  united  in  the  same  indiyidual. 
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latter  capacity  he  is  in  charge  of  the  county  records,  &c.  He 
holds  his  office  ad  vitam  aut  culpam,  a  power  of  dismissal 
for  grave  misconduct  being  vested  in  Quarter  Sessions.  He 
is,  in  the  first  place,  the  legal  adviser  of  the  court  and  its 
chairman,  as  well  as  of  the  various  committees,  both  standing 
and  special,  and  is  bound  to  see  that  all  orders  made  are 
warranted  by  the  jurisdiction  and  correct  in  point  of  form! 

As  regards  criminal  business,  it  is  his  duty  to  superintend  the 
preparation  of  all  indictments ;  to  issue  the  various  processes 
of  courts  of  Quarter  and  General  Sessions  (e.  gr,  writs  to  the 
Sheriff  to  summon  jurors — writs  of  fi.  fa.,  capias,  &c.) ;  to 
attend  the  courts  during  their  session,  and  record  their  pro- 
ceedings ;  to  tax  all  costs,  and  to  draw  up  all  orders.  He 
sends  an  order  of  commitment  to  the  prison  with  each 
prisoner,  and  returns  particulars  to  the  Home  Secretary  and 
the  Treasury  of  every  case  tried.  The  estreat-roll  is  after- 
wards made  up,  comprising  all  estreated  recognizances  and 
fines,  with  a  writ  of  fi.  fa.  annexed,  addressed  to  the  Sheriff. 
Finally,  the  indictments  are  indorsed  with  plea,  verdict,  and 
sentence,  and  the  depositions,  &c.,  connected  with  each 
separate  trial  are  filed  and  indexed. 

All  summary  convictions,  as  we  have  elsewhere  noticed 
(see  page  15),  upon  being  transmitted  from  the  various  Petty 
Sessional  Divisions,  are  filed  in  similar  manner. 

The  full  weight  of  the  sessions  for  conducting  the  civil 
business  of  the  county  falls  upon  the  Clerk  of  the  Peace. 
He  has  to  prepare  and  circulate  the  agenda  papers,  to  file 
and  copy  all  reports,  petitions,  letters  and  documents,  draw 
up  all  orders,  and  communicate  the  same  to  the  persons 
affected.  He  is  by  statute  ex  officio  clerk  to  the  County 
Licencing  Committee  (page  264),  as  well  as  to  the  executive 
committee  under  the  Contagious  Diseases  (Animals)  Act 
He  also  acts  as  clerk  to  many  of  the  other  committees  ap- 
pointed by  the  Court,  including  the  standing  committees 
(Finance,  Parliamentary,  Highways,  &c.)  and  the  special 
committees  appointed  from  time  to  time  upon  such  matters 
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as  Eevision  of  standing  orders — Fixing  salaries  of  Coroners 
-.—-making  a  basis  for  the  county  rate — ^As  to  Lunacy  accom-t 
modation— ^Providing  Judges*  lodgings  and  lock  up  houses-^-. 
Altering  and  forming  new  petty  sessional  divisions,  and  a  score 
of  others.  In  all  coimties  (except  the  metropolitan)  he  also 
acts  as  clerk  to  the  Visiting  Justices  of  private  lujiaticasylupis. 
Apart  from  judicial  business,  it  falls  to  his  lot  to  tax  the 
law  costs  of  all  Overseers,  Boards  of  Guarditpis,  and  Sanitary 
Authorities  in  the  county,  a  task  always  troublesome  and 
which  is  yearly  becoiping  more  laborious. 

In  additioQ  to  this,  he  is  required  in  most  counties  ta 
examine  and  check  the  Justices*  clerks'  quarterly  returns. 
He  has  to  peruse  such  bye-laws  made  by  quasi-public  bodies 
as  require  the  sanction  of  Quarter  Sessions,  and  advise  the 
Court  as  to  their  legality.  He  has  to  file  the  rules  of  all 
Friendly  Societies,  local  and  private  Acts  of  Parliament^ 
enclosure  awards,  accounts  of  charities,  lists  of  lunatics  vck 
County  asylums,  <S^p.,  &c, 

In  most  counties,  four  county  rates,  viz,,  tjie  General 
county  rate,  the  Lunacy  rate,  the  rate  under  the  Animals 
Act,  and  the  Highway  rate,  are  made  every  quarter.  It  is 
his  duty  to  calculate  the  sum  payable  by  each  parish,  accord- 
ing to  the  basis,  in  respect  of  each  rate,  and  to  make  out  and 
serve  the  precepts. 

The  register  of  County  voters  is  prepared  by  the  Clerk  of 
the  Peace  from  settled  lists  received  from  the  revising  bar- 
rister. It  must  be  con^plete  for  the  Sheriff  by  the  1st  of 
January  in  each  year.  The  amoimt  of  labour  and  respon^ 
sibility  implied  in  these  few  words  is  enormous.  He  ha^ 
also  to  make  up  the  annual  jury-book.  After  the  lists  are 
settled  by  the  Justices  in  September,  he  arranges  the  name9 
alphabetically,  according  to  Divisions  and  parishes,  in  a. 
volume  which  he  delivers  to  the  Sheriff. 

Upon  the  appointment  of  every  Justice,  it  is  the  duty  of 
the  Clerk  of  the  Peace  to  ascertain  that  he  is  duly  qualified 
and  to  administer  and  record  the  proper  oaths. 


COIN.  125 

-^^-^^^^—  —  II  ■  ■■         —  M  »!■!■  I I 

It  is  his  business  to  peruse  all  bills  and. papers  presented 
to  Parliament,  and  to  call  the  attention  of  the  Court  to  all 
those  affecting  the  county  or  of  interest  to  Justices. 

He  is  constantly  applied  to  by  the  Home  Secretary  for 
reports  as  to  petitions  addressed  either  to  himself  Qr  to  the 
Treasury  in  respect  of  matters  of  summary  jurisdiction,  and 
is  called  upon  to  furnish  an  indefinite  number  of  *  Returns ' 
either  upon  application  from  Government  departments,  or  in 
obedience  to  Parliamentary  order. 

CtiEBKS  TO  JUSTICES.  We  have  already  referred  to 
the  position  and  duties  of  these  gentlemen ;  see  Preliminary 
Notes,  p.  6.  Every  clerk,  as  a  rule,  appointed  since  the 
passing  of  the  41-2  Vict.  c.  43,  must  be  a  barrister  of  not  less 
than  fourteen  years'  standing,  or  a  solicitor.  Under  this  Act 
remuneration  is  now  made  by  fixed  salary,  instead  of  as 
formerly  being  provided  by  the  court  fees.  The  fees  them- 
selves go  in  aid  of  the  county  or  borough  rate.  A  table  of 
certain  fees  authorized  at  Petty  Sessions  in  Middlesex  will 
be  found  in  the  Appendix,  (No.  XIX).  The  person  at  whose 
instance  any  work  is  performed  by  the  clerk  is  primarily 
liable  to  pay  for  it,  and  the  clerk  is  not  borand  to  act  without 
his  fee.  Thus,  in  the  case  of  an  ordinary  Information,  the 
prosecutor  must  accept  the  risk  of  having  to  pay  the  costs  of 
the  hearing,  &c.  And,  if  no  order  be  made  that  the 
defendant  pay  the  costs,  or  if  the  costs  ordered  cannot  be 
recovered  by  distress  or  otherwise,  he  may  be  called  upon 
to  discharge  them  in  earnest.  But  this  liability  is  a  mere 
debt,  and  must  be  enforced,  if  at  all,  in  the  County  court. 
Justices  have  no  power  to  interfere  in  the  matter.  Any 
Justice,  however,  has  authority  to  remit  any  fee,  either  wholly 
or  in  part,  when,  owing  to  poverty,  or  other  reasonable  cause, 
it  seems  proper  that  this  indulgence  should  be  shown. 

COIN.     Any  person  to  whom  a  gold  or  silver  coin  ife 
tendered,  and  who  suspects  it  to  be  light  or  counterfeit,  is  at 
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liberty  to  cut,  bend,  or  break  it.  If  he  turn  out  to  have 
been  in  the  right,  the  person  tendering  the  coin  must  bear  the 
loss.  If  wrong,  the  bent  or  broken  money  must  be  accepted 
at  its  full  rate.  A  coin,  however,  must  not  be  objected  to  in 
this  fashion  as  light,  simply  because  it  may  be  the  worse  fOT 
'reasonable  wear.'  Should  any  dispute  arise,  it  may  be 
settled  in  a  summary  manner  by  any  Justice,  who  is  em- 
powered to  examine  upon  oath  as  well  the  parties  themselves 
as  any  other  person  able  to  throw  light  upon  the  matter,  (24-5 
Vict.  c.  99,  sec.  26). 

There  is  no  penalty  for  melting  down  or  otherwise  using 
the  Queen's  coin  in  the  way  of  bullion,  as  is  done  to  a  very 
considerable  extent  by  jewellers  and  others  (a). 

Any  person  finding  in  any  place  whatever,  or  in  the 
custody  of  any  person  having  the  same  without  lawful 
excuse,  any  counterfeit  coin,  or  coining  tools  or  apparatus 
of  any  description,  or  any  filings  or  clippings  produced 
by  the  *  sweating '  process,  is  required  at  once  to  seize  the 
same,  and  carry  them  forthwith  before  a  Justice.  And  a 
search-warrant  may  be  issued  and  executed,  by  day  or 
night,  upon  suspicion  of  the  existence  of  any  such  coin  or 
implements,  (sec.  27). 

The  following  are  among  the  more  ordinary  indictable 
offences.  All  are  felonies,  except  the  misdemeanours 
marked  6,  6,  7,  9,  11,  and  12.  Offences  numbered  1, 
2,  4,  8,  and  13  are  triable  only  at  Assizes.  Bail,  in 
felonies,  and  misdemeanours  prosecuted  by  the  Treasury, 
'discretionary.' 


(a)  I  paid  a  bill  with  three  sovereigns  the  other  day  at  a  watchmaker's. 
In  the  course  of  conversation  about  his  work,  he  melted  one  into  a  fluid 
button  with  his  blow-pipe,  sliced  up  another,  and  rolled  the  third  into  a 
laurel-leaf  which  might  have  done  for  the  Tumerelli  wreath — just  as 
illustrations  of  what  he  was  telling  me.  He  used  them  by  hundreds, 
He  said ;  the  quality  of  the  gold  being  absolutely  certain,  so  that  a 
great  deal  of  trouble  was  saved.  '  Sio  vos  n(m  vobis  *  we  may  say  to  the 
Mint. 
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OFFENCES  UNDER  24-5  VICT.  C.  99. 

N.B. — Any  person  whatsoever  may  apprehend  any  person  'found 
committing'  any  offence  against  this  Act,  and  deliver  him  to  a  peace- 
officer,  (sec  31). 

1 .  (Sec.  2).  Falsely  making  any  coin  resembling,  or  appa- 
rently intended  to  resemble  or  pass  for,  any  of  the 
Queen's  current  gold  or  silver  coin,  [Pen.  S.  5  y. 
— Life ;  or  impr.  2  y.] 

2l  (Sec.  3).  Gilding  or  silvering  any  metal  for  coining 
purposes ;  gilding  or  filing  copper  coin,  to  make  it 
pass  for  gold  or  silver ; .  or  gilding  silver  coin  to  make 
it  pass  for  gold,  [same], 

3.  (Sec.  4).     Impairing  or  lightening  gold  or  silver  coin, 

with  intent  that  the  same  may  pass  for  current  coin, 
[Pen.  S.  5 — 14  y. ;  or  impr.  2  y.]. 

4.  (Sec.  6).    Buying,  selling,  receiving,  or  putting  off  any 

counterfeit  gold  or  silver  coin  for  a  Imcer  rate  or  value 
than  that  imputed  by  its  denomination,  [Pen.  S. 
5  y. — ^Life  ;  or  impr.  2  y.]. 

5.  (Sec.  9).     Knowingly  tendering  or  uttering  any  coun- 

terfeit coin  resembling  current  gold  or  silver  coin, 
[impr.  12  months]. 

See  R.  V.  Hennann,  C.  C.  E.,  Mar.  22,  1879,  4 
Q.  B.  D.  284;  where  the  'counterfeit  coin'  was  a 
genuine  sovereign,  reduced  by  filing  a  new  milling. 

6.  (Sec.  10).     Knowingly,  &c.  (as  in  last  offence),  having 

at  the  time  in  possession  any  other  piece  of  such 
counterfeit  coin  ;  —  or,  on  the  same  day,  or  within  the 
next  ten  days,  tendering  or  uttering  such,  [impr.  2  y.]. 

7.  (Sec.  11).     Knowingly  having  in  possession  three  or 

more  pieces  of  counterfeit  gold  or  silver  coin,  with  in- 
tent to  utter,  [Pen.  S.  5  y, ;   or  impr.  2  y.]. 

8.  (See.  12).     Second  conviction  for  offence  6  or  7,  [Pen, 

S.  5  y. — Life ;  or  impr.  2  y.]. 

9.  (Sec.  1 3).     Tendering  as  gold  or  silver  coin,  with  intent 
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to  defraud,  any  foreign  coin,  or  any  medal,  &c.,  re- 
sembling, but  being  of  less  value  than,  the  current 
coin,  [impr.  12  months]. 

10.  (Sec.  14).     Counterfeiting  copper  coin,  &c  [Pen.  S 
5 — 7  y.;  or  impr.  2  y.]. 

11.  (Sec.  16).  Tendering  counterfeit  copper  coin;  or 
knowingly  having  in  possession  three  pieces  with 
intent  to  utter,  [Impr.  12  months]. 

12.  (Sec.  16).  Defacing  gold,  silver,  or  copper  coin,  by- 
stamping  thereon  any  names  or  words,  [impr.  12 
months]. 

This  offence  is  complete  without  any  intent  to  utter. 
Passing  such  defaced  coin  is  punishable,  (sec.  1 7),  but 
only  with  the  consent  of  the  Attorney-General 

13.  (Sec.  24).  Unlawfully  making,  mending,  or  having  in 
possession  any  coining  tools  or  appsiratus,  [Pen.  S. 
5  y.^ — Life ;  or  impr.  2  y.]. 

COLOEADO  BEETLK  Any  person  having  under  his 
charge  any  crop,  who  finds  or  homos  of  a  Colorado  beetle 
thereon,  is  at  once  to  give  notice  to  a  constable,  who  is  at 
once  to  give  notice  to  the  local  authority,  who  is  at  once 
to  give  notice  to  the  Privy  Council,  who  are  to  do  what  is 
right  in  the  matter.  No  person  may  part  with  or  cherish  the 
insect  alive,  in  any  stage  of  its  existence.  Penalty  for  every 
offence  of  omission  or  commission,  £10;  half  to  the  informer. 
*  Colorado  Beetle  Order,  1877 ' ;  under  40-1  Vict  c.  68.  See 
also  41-2  Vict  c.  74,  sec.  4. 

COMPOUirDINO   OE  COMFEOMISINO  OFFENCES. 

A  private  prosecutor  generally  appears  before  a  court  of  sum- 
mary jurisdiction  from  essentially  selfish  motives.  He  has 
sustained  some  damage  to  his  person,  his  property,  or  his 
susceptibilities,  for  which  he  requires  personal  satisfaction. 
He  comes  forward  simply  as  a  volunteer.  In  many  cases  it 
is  more  gratifying,  as  well  as  much  less  troublesome,  to  see  an 
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adversary  convicted  by  a  bench  of  Justices  than  to  sue  him 
for  compensation  in  a  civil  court.  In  others,  as  under  the 
Cruelty  to  Animals  Act,  for  instance,  his  own  private  instincts 
may  suggest  that  an  offender  ought  to  be  punished,  and  he 
takes  out  his  summons  accordingly.  He  does  what  he  thinks 
right,  and  is  free  to  do  it  or  leave  it  alone.  But,  when  once 
a  summons  has  issued,  the  law  assumes  that  his  interference 
was  in  obedience  to  public  duty,  and  took  place  on  behalf  of 
the  Crown.  This  is  a  view  of  the  case  which  he  cannot  be 
allowed  to  disclaim.  He  has  therefore,  no  right,  at  any  sub- 
sequent stage  of  the  proceedings,  to  consider  that  he  is  in 
reality  the  person  to  be  satisfied,  or  that  he  has  any  power  to 
control  the  machinery  which  he  has  set  in  motion.  When 
Justices  are  once  seised  of  the  matter  all  right  to  compromise 
it,  or  prevent  a  conviction,  is  at  an  end.  It  is  not  necessary 
to  carry  this  doctrine  in  practice  to  an  oppressive  point. 
Cases  often  arise  in  which  it  is  wise  to  allow  a  mere  personal 
charge  to  be  withdrawn ;  but  it  should  be  imderstood  that 
this  is  purely  a  matter  of  indulgence,  and  that  the  proper 
time  to  agree  with  an  adversary  is  *  whiles  thou  art  in  the  way 
with  him.' 

Blackstone,  indeed,  stigmatises  any  concession  of  the  kind 
as  a  dangerous  practice,  which,  although  it  may  be  permitted 
to  the  Judges  of  the  superior  courts,  ought  never  to  be 
allowed  in  inferior  jurisdictions,  where  prosecutions  for 
assaults,  &c.,  are  frequently,  as  he  observes,  commenced  from 
a  desire  to  extort  compensation  rather  than  for  public  ends. 
Even  a  voluntary  forgiveness  by  the  party  injured  ought  not, 
he  insists,  to  intercept  the  stroke  of  Justice.  The  right  of 
punishing  belongs  not  to  him  but  to  society  in  general ;  and 
whilst  a  man  may  renounce  his  own  portion  of  this  right,  he 
cannot  give  up  that  of  others. 

As  regards  indictable  offences,  the  mere  concealment  of  a 
felony  which  comes  to  one's  knowledge  is  said  to  amoimt  to 
the  misdemeanour  known  as  a  *  misprision.'  At  all  events  a 
man  may  be  punished  for  misdemeanour  who  takes  his  own 

g3 
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stolen  goods  back  again,  or  receives  any  compensation  for  their 
loss,  or  for  any  other  felonious  injury,  upon  condition  of  not 
prosecuting  the  felon.  And  any  agreement  for  hushing  up 
a  misdemeanour  of  a  public  nature  is  utterly  illegal  and  void, 
if  not  actually  criminal;  see  Whitm<rre\,  Farley j  May,  1881, 
45  L.  T.  X.  S.  99.  In  any  case  a  prosecutor  who  has  been 
bound  over  in  the  usual  manner,  forfeits  his  recognisance 
should  he  fSedl  to  appear  and  give  eindence. 

It  is  a  felony  (for  which  Jonathan  Wild  was  very  properly 
hanged)  corruptly  to  take  any  reward,  directly  or  indirectly, 
in  consideration  of  helping  any  person  to  recover  stolen  or 
extorted  property,  unless  the  undertaker  shall  have  used  all 
diligence  to  bring  the  offender  to  justice,  (24-5  Vict.  c.  96, 
sec.  101) ;  and  any  person  advertising  a  reward  for  the  resto- 
ration of  lost  or  stolen  goods,  with  no  questions  asked,  or 
words  to  that  effect,  as  well  as  the  printer  of  the  advertise- 
ment, forfeits  £50  to  any  one  who  may  sue  for  it;  but 
proceedings  against  the  printer  must  be  with  the  assent 
of  the  Attomey-Greneral,  (sec  102;  and  see  33-4  Vict,  c  65, 
sec.  3). 

We  may  notice  that  under  the  same  statute  (sec.  108)  an 
offender  may  be  discharged  from  a  (first)  summary  conviction 
for  larceny,  upon  making  such  amends  to  the  prosecutor  as 
shall  be  ascertained  by  the  court :  and  a  similar  provision  is 
contained  in  the  Malicious  Injuries  Act,  24-5  Vict  c.  97, 
sec.  66.     See  Prosecution  of  Offences. 

CONCEALMENT  OF  BIETH.  '  If  any  woman  shall 
be  delivered  of  a  child,  every  person  who  shall  by  any 
secret  disposition  of  the  dead  body  of  the  said  child,  whether 
such  child  died  before,  at,  or  after  its  birth,  endeavour  to 
conceal  the  birth  thereof,'  is  guilty  of  misdemeanour  (24-5 
Vict.  c.  100,  sec.  60).  Not  triable  at  Sessions.  Bail 
*  discretionary.*     [Impr.  2  years.] 

Any  person,  acquitted  upon  a  charge  of  murdering  a  newly- 
born  child,  may,  upon  sufficient  evidence,  be  then  and  there 
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found  guilty  and  punished  as  if  the  indictment  had  been 
for  concealing  its  birth  {ih). 

CONSPIEACY.  If  a  thief  makes  up  his  mind  to  rob  my 
house,  he  is  clearly  not  punishable  for  a  crime  which  he  has 
only  imagined,  or  for  a  resolution  of  which  he  may  repent 
by  the  way.  But  if  he  talks  the  matter  over  with  another 
thief,  and  they  agree  that  it  is  the  right  thing  to  do,  and 
ought  to  be  done,  even  although  the  second  is  to  take  no  part 
in  the  actual  business,  they  are  both  guilty  of  conspiracy  to 
do  an  unlawful  deed,  and  the  misdemeanour  ia  already 
committed. 

Each  is  liable — as  are  all  *  conspirators ' — to  be  com- 
mitted and  indicted,  either  at  Sessions  or  Assizes,  subject 
to  this  proviso,  that  if  the  joflfence  conspired  about  be  in  its 
nature  triable  only  at  the  latter,  the  misdemeanour  of  con- 
spiring to  commit  it  is  equally  triable  there  alone.  The 
punishment  in  aQ  cases  is  fine  or  imprisonment,  or  both,  at 
the  entire  discretion  of  the  court. 

But  the  law  goes  much  further  than  suggested  by  the 
above  instance.  In  its  detestation  of  everything  approach- 
ing  a  conspiracy,  it  holds  that  it  is  a  criminal  misdemeanour 
per  se  for  two  or  more  people  to  lay  their  heads  together  to 
accomplish  a  forbidden  end  even  by  intrinsicaUy  harmless 
means;  or  an  end  which  is  not  forbidden  by  means  which 
are  not  innocent,  or  even  to  bring  about  that  which  would 
give  the  person  affected  a  right  of  civil  action,  R,  v.  Aspinall, 
Appeal,  Feb.  21,  1877.  Nor  is  it  safe,  by  this  kind  of 
combination,  even  to  attempt  an  object  which,  although  not 
perhaps  punishable  in  itself,  is  nevertheless  contra  honos 
inores  and  obviously  wrong.  The  single-handed  sinner  may 
escape,  but  when  *the  wicked  join  hand  in  hand  they  shall 
not  go  unpunished.* 

It  is  not  an  illegal  thing  in  itself  to  bull  or  bear  consols. 
But  it  was  decided  in  B.  v.  De  Berenger  (Lord  Cochrane's 
case),  3  M.  &  S.  67,  that  if  two  or  more  people  endeavour 
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to  do  80  by  agreeing  to  spread  false  news,  they  are  all  guilty 
of  a  misdemeanour.  It  is  an  indictable  offence,  according  to 
Lord  Ellenborough,  for  two  persons  to  go  together  to  a 
theatre  with  the  settled  intention  of  hissing  an  actor  or 
damning  the  piece. 

In  a  leading  case,  IL  v.  Ddavaly  3  Burr,  1434,  a  well- 
known  profligate  in  high  life  conspired  with  a  music-master 
to  effect  the  seduction  of  a  young  girl,  under  circumstances 
of  the  most  heartless  and  diabolical  ingenuity.  She  was  not 
only  possessed  of  great  personal  beauty,  but  was  gifted  with 
rare  musical  genius,  and  her  apprenticeship  to  the  professional 
defendant  was  part  of  a  deliberate  plot.  *It  is  true,* 
observed  Lord  Mansfield,  in  granting  a  criminal  information, 
Hhat  many  offences  of  the  incontinent  kind  are  to  be 
considered  as  dns  only,  and  must  be  left  to  the  conscience 
of  the  offender.  But  the  King's  Bench  has  superintendence 
of  offences  contra  bonos  mores,  and  a  conspiracy  to  corrupt 
the  innocence  of  a  young  female  is  an  offence  which  we  can 
visit  with  infamous  punishment.  If  Sir  Francis  Delaval 
had  merely  seduced  this  young  girl,  he  might  only  have  been 
liable  to  an  action  for  damages  at  her  father's  instance ; 
but  having  entered  into  a  wicked  bargain,  by  which  he 
purchased  her  from  another,  the  two  must  be  considered  as 
having  conspired  to  ruin  her,  and  they  are  both  guilty  of  a 
misdemeanour.* 

Therefore,  while  neither  Sir  Francis  nor  the  music-master 
could  have  been  punished  separately  for  any  part  of  the 
transaction,  they  discovered  with  dismay,  when  it  was  all 
too  late,  that  the  whole  doctrine  of  conspiracy  and  its  con- 
sequences had  been  overlooked  in  their  education.  They 
had  joined  hands  in  their  villainy;  and  the  rules  which 
we  have  been  endeavouring  to  enforce  were  the  only  avail- 
able consolation,  as  they  went  together  to  the  House  of 
Punishment. 
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CONSTABLES.  The  Police  force  in  counties  is  tinder 
the  jurisdiction  of  the  Justices  in  Quarter  Sessions,  its 
expenses,  including  those  of  station-houses,  &c.,  being 
defrayed  out  of  a  police  rate,  levied  and  collected  with  the 
county  rate,  and  supplemented  by  a  contribution  (conditional 
upon  its  efficiency)  from  the  Commissioners  of  the  Treasury. 
Municipal  Boroughs,  the  police  establishment  of  which  is 
otherwise  independent,  may  agree  to  consolidate  their  poKce 
with  those  of  the  county.  The  appointment  of  parish  con- 
stables is  regulated  by  the  35-6  Vict.  c.  92;  that  of  special 
constables  by  1  &  2  W.  IV.  c.  41.  See  Special  Constables; 
also  Metropolis. 

Any  county  constable  guilty  of  neglect  or  violation  of  his 
duty  is  liable  to  a  penalty  of  .£10,  or,  at  discretion,  to  one 
month's  hard  labour  (2  &  3  Vict.  c.  93,  sec.  12).  The 
punishment  is  the  same  in  the  Metropolitan  Police  District 
(2  &  3  Vict.  c.  47,  sec.  14).  As  regards  Borough  constables, 
see  *  Municipal  Corporation  Act,  1882,*  sec.  190,  et  seq. 

Assaulting  any  police  constable  in  the  execution  of 
his  duty  is,  as  we  have  seen,  a  serious  offence  (AssAULf, 
3,  15,  page  89). 

The  summary  power  of  punishment  under  (3)  applies  only  to 
the  case  of  actual  assault ;  but  under  the  1  &  2  Will.  4,  c.  41, 
sec.  11,  the  assaulting  or  resisting  or  inciting  to  resist  any 
special  constable  in  the  execution  of  his  duty  is  thus  punishr 
able  with  a  fine  not  exceeding  £20,  recoverable  by  distress, 
with  hard  labour  in  default ;  and  by  the  2  &  3  Vict.  c.  93, 
sec.  8,  this  provision  is  extended  to  the  case  of  county  con- 
stables. Resisting  or  inciting  to  resist  a  borough  constable 
is  punishable  under  the  Act  of  1882,  just  cited,  sec.  195,  and 
a  like  offence  within  the  Metropolitan  Police  District,  under 
the  2  &  3  Vict.  c.  47,  sec.  18.  The  penalty  in  the  latter  case 
is  .£5,  or,  in  the  discretion  of  the  court,  on6  month.  There 
seems  to  be  no  power  to  award  hard  labour  in  this  instance. 

See  also  Vagrants  (25). 

On  the  other  hand,  *  police  constables  should  understand 
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that  while  the  law  has  made  special  provision  for  punishing 
aspults  upon  them  in  the  execution  of  their  duty,  a  still 
graver  oflfence  is  committed  when  the  constable  is  himself  the 
aggressor,  and  the  unlawful  blows  are  struck  with  the  official 
staff".*  Per  Assistant  Judge  of  Middlesex. — Times,  September 
Jl,  1880. 

Every  constable  on  duty  is  supplied  with  a  truncheon  and 
a  pair  of  handcuffs.  He  is  expected,  however,  to  reserve 
these  implements  for  occasions  of  emergency,  and  the  former 
should  not  be  unnecessarily  displayed.  But  it  is  always  to 
be  recollected  that  a  constable  is  bound  to  place  himself  in 
situations  which  few  people  would  encounter  by  choice,  and 
that  it  is  cowardly  and  barbarous  to  punish  him  for  an 
error  in  judgment  as  discovered  afterwards,  and  looked  at 
from  an  easy-chair  point  of  view. 

DUTIES  WITH  REGARD  TO  PERSONS  APPREHENDED. 

Eeferring  to  what  has  been  already  said  under  the  title 
Arrest,  it  remains  to  make  a  few  observations  upon  the 
conduct  to  be  pursued  towards  persons  who  have  been 
apprehended  or  given  into  the  custody  of  the  police,  until 
they  can  be  formally  charged  before  a  Justice.  Under  the 
Summary  Jurisdiction  Act,  1879,  sec.  38,  every  person  taken 
into  custody  without  a  warrant  is  to  be  brought  before  a 
court  of  summary  jurisdiction  as  soon  as  practicable,  and  if 
it  be  not,  or  will  not  be  practicable  to  bring  him  before  such 
a  court  within  twenty-four  hours  after  his  arrest,  a  superin- 
tendent or  inspector  of  police  or  officer  in  charge  of  a  police 
station  is  to  enquire  into  the  case,  and,  except  where  the 
offence  appears  to  him  to  be  of  a  serious  nature,  is  to  dis- 
charge the  prisoner  upon  his  recognisance,  with  or  without 
sureties,  to  appear  before  the  court  at  a  stated  time  and  place. 
A  person  arrested  under  the  Game  Act  must  be  brought  up 
within  twelve  hours,  or  discharged  and  summoned  in  the 
regular  way. 
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Whenever  a  person  charged  with  an  oflfence  punishable  on 
summary  conviction  is  in  custody,  without  warrant,  within 
the  Metropolitan  Police  District,  any  constable  in  charge  of 
a  station  house  during  the  hours  when  police  courts  are  shut, 
may,  if  he  deem  it  prudent,  take  the  recognisance  of  such 
person  for  his  re-appearance  in  due  course.  There  is  no 
corresponding  provision  as  regards  County  Police. 

duestioning  prisoners,  &c. — When  it  is  uncertain  whe- 
ther a  crime  has  been  committed  or  no,  as  in  i2.  v.  Berriman, 
6  Cox  C.  C.  388  (concealment  of  birth),  a  constable  has  no 
right  to  fish  for  materials  by  questioning  the  suspected  per- 
son.    When  it  is  certain  that  a  crime  has  been  committed, 
he  may  be  justified  (after  a  proper  caution)  in  putting  ques- 
tions to  anyone  under  suspicion  with  a  view  to  ascertain 
whether  he  woidd  be  justified  in  arresting  him.     He  has, 
however,  no  business   to   interrogate  a  person   actually  in 
custody  or  whom  he  has  already  made  up  his  mind  to  take 
into  custody.    But  it  is  no  part  of  his  duty  either  to  caution 
a  prisoner  not  to  criminate  himself  or  to  check  him  in  doing 
so.     He  is  bound,  in  the  first  instance,  distinctly  to  inform 
him  of  the  charge  upon  which  he  is  taken.     He  is  also 
bound  to  note  down  and  preserve  for  the  purposes  of  evi- 
dence any  voluntary  observations  which  he  may  offer  in  reply 
or  otberwise  and  which  appear  to  have  any  bearing  upon  the 
matter  in  hand. 

Th^re  is  no  statutory  power  to  search  a  person  upon  his 
arrest,  but  the  common-law  right  of  doing  so  has  been 
abundantly  recognised  both  by  statute  and  otherwise.  In 
fact  if  we  are  to  lock  a  man  up  at  all  it  would  be  absurd  not 
to  ascertain  (in  cases  where  such  a  precaution  appears 
necessary)  that  he  has  nothing  about  him  with  which  to  do 
damage  either  to  himself  or  others.  And  if  a  man  be  appre- 
hended upon  the  charge  of  stealing  a  purse.  Common  Sense 
at  once  puts  her  hand  in  his  pocket.  Unless,  however,  there 
be  some  ground  for  supposing  that  an  examination  of  this 
kind  is  likely,  with  reference  to  the  nature  of  the  partactQar 
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charge,  to  further  the  ends  of  Justice,  or  unless  from  the 
appearance  or  conduct  of  the  prisoner  it  is  judged  unadvis- 
able  to  leave  him  in  possession  of  a  knife  or  similar  article 
there  is  no  ground  for  inflicting  upon  him  the  indignity  of 
a  personal  search.  And  *  where  any  property  has  been  taken 
from  a  person  charged  before  any  court  of  summary  juris- 
diction with  any  oflfence  punishable  either  on  indictment  or 
on  summary  conviction,  a  report  shall  be  made  by  the  police 
to  such  court  of  the  fact  of  such  property  having  been  taken 
and  of  the  particulars  of  such  property.  And  the  court,  if 
it  be  of  opinion  that  the  property  or  any  portion  thereof  can 
be  returned  consistently  with  the  interests  of  justice  and 
with  the  safe  custody  of  the  person  charged,  shall  direct  such 
property,  or  any  portion  thereof,  to  be  returned  to  the 
person  charged,  or  to  such  other  person  as  he  may  direct.* 
Summary  Juris.  Act,  1879,  sec.  44.  The  right  of  search  is 
in  practice  extended  to  the  room  or  lodgings  in  which  a 
prisoner  charged  with  felony  may  be  apprehended,  and  is 
assumed  without  the  formality  of  a  warrant,  which  is,  in 
strictness,  necessary  for  the  purpose.  See  Search  Warrant, 
and  on  the  general  question  of  property  criminally  taken, 
Kbstitution  op  Stolen  Property. 

1^0  excuse  for  the  suspicious  possession  of  property  is 
more  common  than  that  the  holder  had  been  fortunate 
enough  to  find  it.  Where  this  appears  to  be  really  the  case, 
the  police  have  no  right  to  take  it  out  of  his  possession  for 
safer  custody.     See  Finding. 

,  It  may  be  as  well  to  observe  that  no  examination  of  the 
person,  whether  by  a  medical  man  or  otherwise,  for  the 
purposes  of  evidence,  is  permissible,  without  the  assent  of 
the  accused,  under  any  circumstances  whatever.  A  Justice 
cannot  order  it,  and  any  person  acting  in  this  maimer  does 
so  at  his  own  risk  and  responsibility.  Agnew  v.  JobsoUy 
13  Cox,  C.C.  625. 

Evidence  of  Polioe-donstables,  see  page  182. 
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'COITTAGIOUS  DISEASES  (ANIMALS)  ACT,  1878.' 
All  previous  legislation  upon  the  above  subject  is  repealed 
by  this  important  Act,  which  may  be  assumed  to  be  in  the 
hands  of  most  people  who  are  directly  interested  in  its  opera- 
tion. "We  shall  accordingly  content  ourselves  with  an 
outline  of  its  principal  provisions,  touching  only  upon  those 
which  relate  exclusively  to  England,  Its  leading  principle 
is  to  entrust  the  virtual  control  of  the  matter  to  the  discre- 
tion of  the  Privy  Council.  It  forms  the  framework  upon 
which  they  may  hang  their  *  Orders,'  each  of  which  is  to  take 
effect  as  if  it  had  been  specially  enacted.  Every  such  Order 
must  be  announced  in  the  London  Oazette,  and  published  by 
the  Local  Authority,  to  whom  it  is  sent,  in  some  local  news- 
paper. 

The  *  Local  Authorities  *  who  are  to  execute  and  enforce 
both  Act  and  Orders  are,  in  counties,  the  Justices  in  Quarter 
Sessions;  in  the  city  of  London,  the  Corporation;  in  the 
Metropolis,  the  Board  of  Works ;  in  Municipal  Boroughs, 
the  Mayor,  &c.,  in  council ;  and  in  other  Boroughs  the  Com- 
missioners of  Police.  Expenses  are  to  be  defrayed  out  of 
the  county,  consolidated,  or  borough  rates,  as  the  case  may 
be,  and  if  necessary  by  the  exercise  of  certain  borrowing 
powers.  Each  local  authority  is  to  form  and  maintain  a 
standing  committee  for  the  purposes  of  the  Act,  to  whom  it 
may  delegate  all  or  any  of  its  powers,  except  that  of  making 
a  rate.  Each  ,are  to  appoint  Inspectors,  veterinary  and 
otherwise,  and  to  furnish  the  Privy  Council  with  such 
reports  and  information  as  the  latter  may  from  time  to  time 
require.  An  Inspector  appointed  as  above  has,  within  his 
own  district,  extensive  powers  of  entry  upon  private  land 
and  premises.  An  Inspector  appointed  by  the  Privy  Council 
has  similar  powers  throughout  England. 

The  police  of  every  police  district,  county,  and  place  are 
to  enforce  both  Act  and  Orders.  Any  constable  may  with- 
out warrant  stop,  detain,  and  if  necessary  apprehend,  any 
person  found  committing  or  suspected  of  being  engaged  in 
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committing  an  ofience  against  the  Act,  and  may  stop  and 
examine  any  suspected  animal,  vehicle,  boat  or  thing  to 
which  such  offence  relates  (41-2  Vict.  c.  74,  sec.  50).  An 
Inspector  has  similar  powers. 

Disease,  generally. — Every  person  having  in  his  posses* 
sion  or  under  his  charge  an  animal  affected  with  *  disease '  is, 
as  far  as  practicable,  to  keep  such  animal  separate  from 
others,  and  immediately  to  give  notice  of  the  fact  to  a  con* 
stable  of  the  police  district,  county,  or  place,  who  is  forth- 
with to  give  information  to  the  proper  authority  (sec.  31). 
The  word  '  disease '  in  the  Act  includes  the  three  following 
complaints  (a). 

(i.)  Cattle  Plague. — *  When  it  appears  to  an  Inspector 
that  cattle-plague  exists,  or  has  within  ten  days  existed,  in  a 
cow-shed,  field,  or  other  place,  he  shall  forthwith  make  and 
sign  a  declaration  thereof.'  He  must  then  serve  notice  of 
such  declaration  upon  the  occupier,  and  'thereupon  that 
cow-shed,  field,  or  other  place,  with  all  lands  and  buildings 
contiguous  thereto  in  the  same  occupation,  shall  become  and 
be  a  place  infected  with  cattle-plague,  subject  to  the  deter- 
mination and  declaration  of  the  Privy  CounciL*     He  is  at 

(a)  Under  the  *  Animals  Order,  15  Dec.  1879,*  Glanders  and  Farcy 
are  declared  to  be  diseases,  within  the  Act,  and  are  dealt  with  accor- 
dingly. It  is  a  distinct  offence  (Order,  sec.  52)  to  expose  a  diseased  or 
suspected  horse,  ass,  or  mule  in  any  *  public  or  private  place  where 
animals  or  horses  are.  commonly  exposed  for  sale,'  or  on  any  highway  or 
public  place.  Penalty  £20  (see  page  141),  and  any  officer  of  the  Local 
Authority  may  seize  the  animal,  and  cause  it,  if  actually  diseased,  to  be 
forthwith  slaughtered.  Sheep-pox  is  also  dealt  with.  Places  may  be 
declared  infected,  out  of  which  no  sheep  may  be  moved  alive  ;  and  the 
Local  Authority  must  cause  all  infected  animals  to  be  slaughtered,  and 
may  order  the  slaughter  of  any  which  have  been  in  contact  with  the 
disease.  Compensation  in  respect  of  diseased  animals  is  not  to  exceed 
40^.  Sheep-scab  is  to  be  treated  by  *  dressing,  dipping,  or  some  other 
remedy.'  Typhoid  fever  in  swine  is  declared  to  be  a  disease,  for  the 
purposes  of  certain  sections  of  the  Act.  The  Local  Authority  is  to 
slaughter  all  animals  thus  affected,  and  to  compensate  the  owner  to  an 
extent  not  exceeding  40«.  per  head. 
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liberty  to  serve  a  like  notice  upon  all  occupiers  of  property 
within  one  mile  of  the  premises,  with  similar  effect.  It  is 
then  his  business  to  inform  the  Privy  Council  and  the  Local 
Authority  of  what  he  has  done,  when  the  former  will,  if 
necessary,  prescribe  the  limits  of  the  place  infected  (sec.  10)* 
The  Privy  Council  may  indeed,  at  any  time,  upon  any 
evidence  satisfactory  to  themselves,  declare  any  place  or  'area' 
tobe  infected  (sees.  11,  12).  No  animal  may  be  movexi  alive 
out  of  any  infected  place  (Ord.,  Dec.  15,  1879,  sees.  7,  8). 

*  The  Privy  Council  shall  cause  to  be  slaughtered  (i)  All 
animals  affected  with  cattle-plague }  (ii)  all  animals  being  or 
having  been  in  the  same  shed  or  stable,  herd  or  flock,  or  in 
contact  with  an  animal  affected  with  cattle- plague  ; '  and 
may,  if  they  think  fit  in  any  case,  cause  to  be  slaughtered, 
(iii)  'all  animals  suspected  of  cattle-plague,  or  being  in  a 
place  infected  with  cattle-plague,'  or  (iv)  *  in  such  parts  of 
an  area  infected  with  cattle-plague  as  are  not  comprised  in  a 
place  infected,'  (sec.  15). 

Compensation  is  payable  by  the  Privy  Council,  out  of 
money  provided  by  Parliament,  for  animals  slaughtered  as 
abov^ :  viz.,  one-half  the  value  of  an  animal  infected,  imme- 
diately before  attack  (compensation  in  no  case  to  exceed 
<£20) ;  in  every  other  case,  the  value  of  the  animal  before 
slaughter — not  over  £40  (sec.  15).  Special  rules  with  refer- 
ence to  the  slaughter,  burial,  and  compensation  for  infected 
or  suspected  animals  generally  will  be  found  at  sec.  30,  and 
see  Order,  sec.  55.  In  this,  as  in  other  cases  of  disease, 
provision  is  made  for  declaring  an  infected  place  free  fronx 
infection,  so  soon  as  the  ban  may  be  safely  dispensed  with. 

(ii)  Plenro-pnenmonia. — When  it  appears  to  an  Inspec- 
tor of  a  Local  Authority  that  this  disease  exists,  or  has  with- 
in fifty- six  days  existed,  in  a  cow-shed,  field,  or  other  place, 
he  is  to  make  and  sign  a  declaration  thereof.  He  must  serve 
notice  of  such  declaration  upon  the  occupier,  and  thereupon 
that  cow-shed,  &c.,  becomes  a  place  infected  with  pleuro- 
pneumonia, subject  to  the  determination  and  declaration  of 
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the  Local  Authority,  who  may  prescribe  the  limits  of  the 
infected  place,  and  must  forthwith  report  proceedings  to  the 
Privy  Council,  who  may  declare  an  *  area '  to  be  infected  and 
make  all  necessary  orders  (sec.  16 — 20  and  Sched.  3).  *  A 
Local  Authority  shall  cause  all  cattle  affected  with  pleuro* 
pneumonia  to  be  slaughtered  within  two  days  after  the  exist* 
ence  of  the  disease  is  known  to  them,'  and  may  *  cause  any 
cattle  being,  or  having  been,  in  the  same  shed  or  herd,  or  in 
contact  with  cattle  ajffected  with  pleuro-pneumonia  to  be 
slaughtered.' 

Compensation  is  payable  by  the  local  authority,  out  of  the 
local  rate,  for  animals  slaughtered  as  above :  viz.,  three- 
fourths  of  the  value  of  an  animal  affected,  immediately  before 
attack  (compensation  in  no  case  to  exceed  j£30) ;  in  every 
other  case  the  value  of  the  animal  before  slaughter,  not  over 
£40  (sec.  21). 

(iii.)  Foot  and  Moutli  Disease. — ^The  provisions  applicable 
to  this  complaint  are  substantially  similar  to  those  in  (ii.), 
reading  *  ten '  days  instead  of  fifty-six.  There  is,  however, 
no  direction  for  compulsory  slaughter  (sees.  22,  26,  and 
sched.  4). 

Foreign  Animals.' — ^Amid  the  multitude  of  matters 
respecting  which  the  Privy  Council  are  by  the  Act  invited 
to  make  order,  stands  the  landing  of  foreign  animals  (sec  35) ; 
and  the  regulation  of  ports  of  arrival  (sec.  36).  Foreign 
animals,  generally,  may  be  landed  only  at  a  part  of  a  port 
defined  for  that  purpose,  and  called  a  *  foreign  animals'  wharf,' 
from  which  they  must  not  be  removed  alive.  Animals 
intended  for  exhibition,  or  other  exceptional  purpose,  may  be 
landed  at  a  part  of  a  port  called  a  *  foreign  animals'  quarantine 
station,'  under  certain  specified  rules  (sched.  6).  The  Privy 
Council,  however,  may  by  general  or  special  order  allow 
animals  imported  from  certain  countries,  which  they  may 
consider  non-dangerous,  to  be  landed  without  being  subject 
to  slaughter  or  quarantine  (sched.  5,  part  iv.).  As  to 
dairies,  &c.,  see  Mile. 
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Offences  and  Proceedings. — ^Every  offence  against  the 
Act  renders  the  offender  liable  to  a  penalty  not  exceeding 
£20 ;  or,  if  in  respect  of  more  than  four  animals,  not 
exceeding  £5  for  each  ;  or  if  in  relation  to  carcases,  fodder, 
&c.  (exclusive  of  animals)  not  exceeding  £10  in  respect  of 
each  halfrton  in  weight  after  the  ^t  half-ton,  in  addition  to 
the  original  penalty  of  £20  (sec,  60).  Acting  without  a 
licence  in  cases  where  a  licence  is  re<juired,  digging  up  buried 
carcases,  and  certain  other  flagrant  offences  render  him  liable 
to  two  months'  imprisonment  without  the  option  of  a  fine 
(sec.  62).  For  an  enumeration  of  offences,  see  sections  61,  62 ; 
and  as  to  unlawful  shipping  or  landing,  sec.  65.  Knowledge 
of  the  existence  of  disease  is,  primdfaoie,  to  be  assumed  as 
against  the  owner,  ox  person  in  chairge  (sec.  66).  Proceedings 
before  two  Justices.  A  defendant  may  give  evidence  on  his 
own  behalf  {ih.).  Offences  may  be  dealt  with  either  in  the 
place  where  committed,  or  in  any  place  where  the  person 
complained  of  happens  to  be.  Penalties  recoverable  by  dis- 
tress. One-half  or  less,  as  the  court  may  think  fit,  to  the 
-person  proceeding  for  the  s^me ;  the  rest  as  in  ordinary  cases, 
see  page  20  (ih.),  App^  to  (^i^arter  Sessions,  upon  ten 
days'  notice. 

CORONER.  ^Q  writer  ever  seems  able  to  mention  the 
Coroner  without  some  expression  of  admiration  for  the 
antiquity  and  digi^ity  of  his  office.  We  wiU  take  all  that 
for  granted. 

A  coroner  can  only  hold  his  inquest  super  visum  corporis : 
I.e.,  the  dead  body,  or  some  portion  of  it,  must  have  been 
found ;  and  he  must  hold  it  where  the  remains  lie  dead,  no 
matter  where  the  death  took  place.  An  inquest  is  generally 
held  (1)  in  case  of  death  by  violence,  accident,  or  misadven- 
ture ;  (2)  where  the  death  is  sudden,  or  the  cause  doubtful ; 
(3)  where  it  occurs  in  a  prison  or  lunatic  asylum.  The  jury 
may  consist  of  any  number  of  persons,  but  twelve  at  least 
musi  agree  to  the  verdict. 
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Should  the  person  accused  or  suspected  of  having  caused 
the  death  be,  as  frequently  happens,  in  custody  of  the  police, 
the  Coroner  has  no  right  to  require  that  he  should  be  brought 
before  him.  The  Secretary  of  State  has  power,  upon  proper 
application,  to  direct  a  person  in  custody  to  be  thus  produced 
for  the  purpose  of  being  examined  as  a  witness  ;  but  he  has 
no  power  to  order  him  to  be  taken  before  the  Coroner  for 
any  other  purpose  whatsoever. 

Where  the  person  accused  or  suspected  is  at  large  at  the 
time  of  the  inquest,  the  Coroner,  after  his  jury  have  given 
their  verdict,  may  issue  a  warrant  for  his  apprehension.  This 
warrant  will  be  executed  by  the  police,  who  should  charge 
the  prisoner  before  Justices.  By  this  means  he  will  have 
the  opportunity  of  calling  witnesses  in  his  own  behalf,  who 
may  be  boimd  over  to  repeat  their  evidence  before  a  jury 
should  he  be  committed.  The  Coroner  has  no  authority  to 
enforce  the  attendance  of  witnesses  for  this  purpose ;  although 
there  is  no  question  as  to  his  independent  power  to  commit 
for  trial. 

COSTS.  In  all  cases  of  summary  conviction  upon  Infor- 
mation, Justices  may,  in  their  discretion,  award  and  order 
that  the  defendant  shall  pay  to  the  prosecutor  such  costs  as 
shall  seem  just  and  reasonable. 

And  in  cases  where  the  information  is  dismissed,  they  may 
in  like  manner  award  and  order  that  the  prosecutor  shall  pay 
similar  costs  to  the  defendant. 

The  sums  so  allowed  mtiat,  in  all  cases,  be  specified,  in  the 
conviction,  or  order  of  dismissal.  They  are  recoverable  in 
the  same  manner,  and  under  the  same  warrants  as  any  penalty 
adjudged  to  be  paid  by  such  conviction  ;  or,  if  no  penalty  or 
sum  is  to  be  thereby  recovered,  then  by  distress,  or  in  default, 
by  imprisonment,  with  or  without  hard  labour  for  a  period 
proportionate  to  the  amount,  as  fixed  by  Scale :  see  Jervis' 
Act  (2),  sees.  18,  26,  and  Summary  Jurisdiction  (7). 

Costs  under  an  Order  (see  Preliminary  Notes,  Ch.  VI.), 
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must  be  specified  in  like  manner  ;  but  when  they  are  awarded, 
either  to  claimant  or  defendant,  in  respect  of  a  sum  claimed 
to  be  due  and  recoverable  upon  Complaint,  and  not  upon 
Information,  they  are  to  be  deemed  (like  the  principal  sum) 
a  mere  civil  debt  (Summary  Jurisdiction  Act,  sec.  6),  pay- 
ment of  which  can  only  be  enforced  in  manner  explained  at 
page  45. 

Costs  thus  ordered  may  include  not  only  the  cost  of  the 
summons,  &c.,  but  tjie  expense  of  witnesses,  and  a  solicitor's 
fee,  where  the  employment  of  professional  assistance  seems  to 
have  been  justifiable.  It  will  be  observed  that  not  only  must 
a  prosecutor*s  or  complainant's  costs  be  specified  in  the  con- 
viction or  order,  but  that,  unless  such  convictmi  or  order  he 
made,  there  is  no  power  to  give  him  costs  at  all.  As  regards 
costs  where  the  fine  imposed  does  not  exceed  5«.,  see  Summary 
Jurisdiction  (3).  See  also,  as  to  a  prosecutor's  liability  in 
respect  of  costs,  Clerks  to  JasTiCES. 

Within  the  Metropolitan  Police  District  (see  title)  Justices 
are  expressly  authorized  to  award  reasonable  compensation, 
not  exceeding  £10,  to  a  complainant  injured  either  in  person 
or  property,  in  addition  to  any  penalty  incurred  under  2  &  3 
Vict  c.  47,  s.  62.  They  may  give  costs  to  either  side  at 
their  own  discretion,  and  may  further  award  amends,  not 
exceeding  £5,  to  be  paid  by  any  informant  to  a  defendant 
for  his  loss  of  time  and  expenses,  where  there  was  no  sufficient 
ground  for  instituting  the  charge  (2  <k  3  Vict.  c.  71,  sees. 
31,  32). 

Indiotable  Offenoes. — In  all  oases  in  which  a  per- 
son is  committed  for  felony,  the  court  before  which  he  is 
tried  is  empowered  to  allow  the  whole  of  the  costs  of  the 
prosecution,  including  compensation  for  trouble  and  loss  of 
time  (7  Geo.  IV.  c.  64,  s.  22).  The  same  rule  extends  to  the 
case  of  most  indictable  misdemeanours  (ih,  sec.  23,  and  14  &  15 
Vict.  c.  55,  ss.  1,  2,  3).  The  expenses  of  witnesses  called 
by  the  accused  may  be  allowed  as  part  of  the  costs  of  the 
prosecution  (30-1  Vict.  c.  35,  s.  5).     The  above  sums  are 
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payable  in  the  first  instance  by  the  treasurer  of  the  county, 
&C.,  who  is  ultimately  repaid  out  of  the  pubHc  treasury. 

Costs  of  the  preliminary  examination  before  a  Justice  of 
any  person  charged  with  felony,  or  with  any  misdemeanour 
as  above,  are  payable  to  the  prosecutor  and  his  witnesses  upon 
the  certificate  of  such  Justice,  who  will  allow  a  reasonable 
sum,  according  to  a  fixed  scale.  Payment  is  made  upon  an 
order  of  the  court  before  which  the  prisoner  is  tried. 

Should  the  accused  be  discharged  up^n  such  preliminary 
examination,  the  Justice,  if  of  opinion  that  the  charge  was 
made  hond.  fide,  and  upon  reasonable  grounds,  may  grant  a 
similar  certificate,  to  be  laid  before  Quarter  Sessions,  who  are 
at  liberty  to  allow  the  amount  and  cause  the  same  to  be  paid 
by  the  proper  officer  (29  &  30  Vict.  c.  52). 

As  regards  costs  in  the  case  of  indictable  ofiences  disposed 
of  summarily,  see  Chapter  V.,  page  41. 

CRTTEITT  TO  ANIMALS.  Few  Acts  require  to  be 
administered  with  more  judgment  and  discrimination  than 
the  12  &  13  Vict.  c.  92.  Cruelty  is  the  offence  provided 
against ;  cruelty  either  active  and  intentional,  or  the  result 
of  stolid  and  selfish  indifference  to  animal  suffering.  Flogging 
or  over-driving  a  horse  are  among  its  common  instances.  In 
the  first  case,  it  is  often  a  mistake  to  punish,  as  is  constantly 
done,  for  a  few  hasty  blows.  Two  words  of  temperate 
remonstrance,  especially  fi'om  a  man  with  a  stable  of  his 
own,  would  cause  the  offender  to  admit  that  he  was  in  the 
wrong,  and  make  him  careful  afterwards.  Rough  language 
and  a  fine  will  send  him  away  indignant  at  the  interference 
and  punishment,  with  all  his  worst  passions  on  fire,  and  the 
unlucky  animal  at  his  mercy  directly  it  is  once  round  the 
corner.  Over-driving  is  a  more  dehberate  offence;  and 
still  worse,  the  only  too  common  case  of  animals  worked 
when  from  sores  or  lameness  they  are  actually  unfit  to  move. 
Here  the  servant  must  not  of  necessity  be  made  the  scape* 
goat.     It  is  easy  to  say  that  the  man  ought  to  have  known 
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better  than  to  take  the  horse  out,  but  it  is  too  much  to 
-expect  a  carter  always  to  have  the  courage  of  his  opinions. 
Society  may  tell  him  to  argue  the  point  with  his  employer. 
But  society  will  not  find  him  another  berth,  if  the  latter 
decline  controversy  and  discharge  the  talkative  rascal  upon 
the  spot.  Send  for  the  master,  and  ascertain  if  possible,  and 
without  sparing  time  or  trouble,  upon  whom  the  blame 
really  lies. 

There  is  no  need  to  speak  of  cases  where  cruelty  is 
practised  from  sheer  pleasure  in  giving  pain,  or  in  brutal 
and  reckless  fashion.  There  is  no  question  here  of  the 
indulgence  possible  in  the  case  of  a  rash  blow.  On  the 
other  hand,  one  must  resolutely  discountenance  the  morbid 
sensibility  which  winces  at  the  sight  of  a  stain  of  blood  and 
would  render  penal  the  use  of  spurs.  The  Society  which 
bears  the  name  of  this  Act  has  done  good  service.  But  we 
should  recollect  that  the  ever  ready  agents  of  an  association 
which  appeals  for  public  support  upon  the  score  of  its 
activity,  as  evinced  by  a  regularly  published  list  of  *  convic- 
tions,* are  not  likely  to  err  through  lack  of  zeaL  The  fact 
that  a  Justice  is  a  subscribing  member  does  not  'per  «e,  dis- 
qualify him  from  acting  in  the  case  of  a  prosecution  directed 
by  its  secretary;  R,  v.  J  J,  of  Deal^  Q.  B.  I^ov.  1881,  45  L.  T. 
N.  S.  439. 

The  question  frequently  arises,  as  to  liow  far  a  man  is 
answerable  who  permits  an  animal  to  remain  in  pain  under 
particular  circumstances.  No  one  is  bound  to  give  the  coup 
de  grace  to  an  animal  which  he  has  accidentally  mutilated. 
But  when  once  he  deliberately  begins  to  kill  any  creature 
within  the  Act,  he  is  bound  to  kill  outright,  and  not  knock  off 
in  the  middle.  The  case  of  Powell  v.  Knighty  Q.  B.,  May  22, 
1878,  seems  at  first  sight  opposed  to  this  conclusion.  But 
there,  the  defendant,  after  shooting  a  dog,  gave  information 
«t  once  to  the  owner,  and  they  both  agreed  that  the  dog  was 
dead.  The  animal  afterwards  revived,  and  lived  in  pain  for 
some  houi*s.     The  owner  was  aware  of  its  sufierings,  and 
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niiglit  have  put  an  end  to  them  at  any  time.  Under  these 
circumstances  it  would  have  been  too  much  to  say  that  the 
defendant's  original  act  (which  was  admittedly  lawful)  made 
it  his  special  business  to  destroy  the  dog,  and  a  conviction 
was  quashed  accordingly. 

The  word  'animal'  in  the  above  Act  (as  extended  by 
17  &  18  Vict.  c.  60,  s.  3)  comprises  every  species  oi  domestic 
animal,  whether  a  quadruped  or  not.  As  to  cutting  the 
combs  of  cocks,  see  Murphy  v.  Manning,  2  Jkch.  D.  307. 
.  Procedure. — Any  constable  upon  his  own  view,  or 
upon  the  information  of  any  person  who  shall  declare  his 
name  and  abode,  may  apprehend  any  offender  without  war- 
rant, and  take  possession  of  any  animal  or  vehicle  in  his 
charge  as  security  for  any  penalty,  expenses,  &c. ;  for  which 
purpose  a  Justice  may  order  the  same  to  be  sold.  Complaints 
are  to  be  made  within  one  month,  and  information  in  writing 
is  dispensed  with.  One  Justice  may  convict  (with  limited 
I)ower  of  punishment,  see  Summary  Jurisdiction,  4). 

On  non-payment  of  any  penalty,  or  compensation,  with 
costs,  within  such  pteriod  as  a  Justice  may  direct,  offender 
may  be  committed  for  two  months  with  or  without  hard 
labour,  unless  payment  be  sooner  made,  subject  however  to 
Scale,  see  Summary  Jurisdiction.  Or,  if  conviction  take 
place  before  two  Justices  or  a  police  magistrate  of  the  metro- 
polis, the  court,  instead  of  imposing  a  fine,  may  commit  for 
three  months,  with  or  without  hard  labour,  (sec.  18).  Penalty, 
half  to  overseers  of  the  parish,  half,  with  full  costs,  to  prose- 
cutor, or  as  the  Justice  shall  think  fit.  On  complaint  against 
a  driver,  the  Justice  may  summon  the  owner  to  produce 
bJTn  ;  and,  in  default,  adjudge  payment  by  the  owner  of  any 
penalty,  &c.  Appeal,  if  sum  adjudged  to  be  paid  exceed  ^2, 
exclusive  of  costs,  or  if  imprisonment  be  ordered. 

OPPBNOES. 
[/See,  ifnecestary,  note  on  Summary  Jurisdiction.'] 
1.    (Sec  2).    Cruelly  beating ;   ill-treating,  over-driving. 
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over-riding,  abusing  or  torturing — or  caxLsing  to  be 
beaten,  &c.,  any  animal  [£5 ;  or,  if  before  two  Justices^ 
imprisonment,  in  Ueu  of  fine,  with  or  without  hard 
labour,  for  not  exceeding  three  months], 

2.  (Sec.  3).    Keeping  or  using,  or  permitting  to  be  used, 

any  place  for  the  purpose  of  fighting  or  baiting  any 
animal  \£o  per  day]. 

3.  (/&.).   Encouraging  or  assisting  at  such  fighting,  baiting, 

&c.  [£5]. 

4.  (Sec  4).    By  cruelly  beating,  Ac.  (as  above),  doing  any 

damage  to  such  animal,  or  causing  damage  to  any 
person  or  property  [compensation  up  to  £10,  besides 
any  penalty  for  the  beating,  <fec.]. 

5.  (Sec.  5).     Neglecting  to  feed,  &c.,  impounded  animal, 

[20«.].  This,  however,  applies  to  the  person  who 
impounds,  or  causes  to  be  impounded,  not  to  the 
*  pound  keeper,'  Dargan  v.  Dames,  Feb.  2,  1877, 
2  Q.  B.  D.  118;  and  see  17  &  18  Vict.  c.  60. 

6.  (Sec.  12).    Conveying  or  sending  in  or  upon  any  vehicle 

any  animal  in  such  manner,  or  position,  as  to  subject 
it  to  unnecessary  suffering  [£3]. 

7.  (Sec.  20).    Obstructing  constable,  &c.  [£5J. 

8.  (Sec.  22).    Owner  of  carriage,  &c.,  not  producing  driver, 

[40«.,  as  often  as  summoned,  until  driver  be  produced]. 

HORSE-SLAUGHTBBINQ  OFFENCES. 

9.  (12  &  13  Vict.  c.  92,  s.  8).     Neglecting  to  cut  off  the 

inane  of  any  horse  immediately  upon  its  being  brought 
in — not  killing  it  within  three  days— or  not  feeding 
it  properly  in  the  meanwhile  [£5], 

10.  (Sec.  9).  Working  any  horse  brought  in  for  slaughter 
[40s.  per  day], 

CTISTOICS.     The  rules  and  regulations  which  apply  to 
this  immense  branch  of  Eevenue  have  been  collected  into  a 
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single  code  by  the  Consolidation  Act  of  39  &  40  Vict.  c.  36. 
The  repression  of  smuggling  is,  of  course,  one  of  the  main 
objects  of  all  legislation  upon  this  subject  We  will  take 
the  following  as  a  sample  from  44  Vict.  c.  12,  sec.  12,  which 
was  substituted  in  1881  for  section  184  of  the  above  Act: — 

Any  officer  of  Customs  may  search  any  person,  on  board 
any  ship  or  boat,  within  the  limits  of  any  port  in  the 
United  Kingdom,  or  any  person  who  shall  have  landed  from 
any  ship  or  boat,  provided  such  officer  have  good  reason  to 
suppose  that  such  person  is  carrying  or  has  prohibited  goods 
about  his  person.  Staving,  breaking,  or  destroying  any  goods 
to  prevent  the  seizure '  thereof,  or  assaulting  any  officer  of 
Customs  in  the  execution  of  his  duty,  &c.,  render  the 
offender  liable  to  a  fine  of  £100.  Before  the  above  right 
of  search  can  be  exercised,  the  suspected  person  may 
(sec.  185)  demand  to  be  taken  without  delay  before 
a  Justice,  or  before  a  superior  officer  of  Customs,  who,  if 
he  see  reasonable  cause,  may  direct  that  he  be  searched. 
But  *  if  any  officer  shall  without  reasonable  grounds  cause 
any  person  to  be  searched,  such  officer  shall  forfeit  and  pay 
a  sum  not  exceeding  i£10.'  If  any  passenger  or  person  on 
board,  or  who  shall  have  landed  from  such  ship  or  boat, 
shall  upon  being  questioned  by  any  officer  of  Customs 
whether  he  has  any  foreign  goods  upon  his  person,  or  in  his 
possession,  or  among  his  baggage,  deny  the  same,  and  any 
such  goods  be  discovered,  the  latter  are  not  only  forfeited, 
but  the  offender  is  liable  to  a  fine  of  £100,  or  treble  their 
value,  at  the  option  of  the  Commissioners  of  Customs. 

A  summons  may  be  issued  in  respect  of  any  offence  imder 
the  above  Act  at  any  time  within  three  years  after  itstjommis- 
sion.   As  regards  summary  proceedings  iji  general,  see  Excise. 

DETAINING  PEOPERTT.  Upon  complamt  of  any 
person  claiming  to  be  entitled  to  the  property  or  possession 
of  goods  detained  by  any  other  person  within  the  Metro- 
politan Police  District,  not  being  of  greater  value  than  £15, 
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Justices  may  order  delivery  to  the  owner,  with  due  regard 
to  any  charge  or  lien  which  may  exist  as  to  the  same.  See 
2  &  3  Vict.  c.  71,  sec.  40  ;  and  Lien. 

SISOBDESLY  CONDUCT.  There  is  no  difficulty  in 
punishing  people  who  are  *  drunk  and  disorderly ;'  but  some- 
times people  are  perverse  enough  to  be  disorderly  without 
being  drunk.  Within  the  Metropolitan  Police  District,  any 
constable  may  apprehend  without  warrant  *all  loose,  idle, 
and  disorderly  persons,  whom  he  shall  find  disturbing  the 
public  peace,*  or  between  sunset  and  8  a.m.  loitering,  and  not 
giving  a  good  account  of  themselves,  (2  &  3  Vict.  c.  47,  s. 
64).  Penalty  not  exceeding  .£5,  or  one  month,  (sec.  73). 
There  is  no  analogous  provision  in  the  Police  of  Towns' 
Clauses  (see  title)  unless  the  person  charged  be  guilty  of 
obscene  language,  (sec.  28)  ;  or  drunk,  (sec.  29) ;  but  in 
Boroughs  any  constable  on  duty  may  apprehend  idle  and 
disorderly  persons  disturbing  the  public  peace,  (Municipal 
Corporations  Act,  1882,  sec.  193). 

Constables  are  bound  to  maintain  order  generally  in  public 
thoroughfares  ;  and  any  act,  especially  at  night,  calculated  to 
lead  to  breach  of  the  peace  may  be  cut  short  by  a  judicious 
arrest.  But  there  is  no  sweeping  clause  embracing  every  act  of 
annoyance  or  disorder  short  of  this  point  which  can  possibly 
be  committed  ;  and  no  misbehaviour  can  be  summarily  dealt 
with  which  does  not  fall  fairly  within  the  provisions  of  some 
particular  statute.  When  once  the  legislature  has  taken  the 
trouble  to  frame  a  schedule  of  specific  offences,  we  must  not 
assume  to  interpolate  others,  merely  because  they  may  seem 
every  bit  as  bad,  and  equally  worthy  of  punishment.  Thus 
under  the  Towns  Police  Clauses  (4)  it  is  an  offence  to 
rout  a  man  up  by  ringing  his  door-bell  or  hammering  at  his 
knocker  without  reason.  But  it  is  just  as  provoking  to  batter 
at  the  shutters — for  which  there  is  no  penalty.  All  that  the 
legislature  h&a  forbidden  is  the  wanton  misuse  of  the  ordinary 
signals  attached  to  a  front-door,  which  are  necessarily  left 
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exposed,  and  at  the  mercy  of  every  one  who  passes  the  house. 
See  Mischief  (a). 

DISOBDEELY  HOUSES.  Under  the  25  Geo.  H.  c.  36, 
any  two  neighbours,  '  paying  scot  or  bearing  lot,'  might 
obtain  a  warrant  against  the  owner  or  ostensible  owner  of  a 
brothel,  gaming-house,  &c.,  and  cause  him  to  be  bound  over 
by  a  Justice,  without  more  ado,  to  answer  an  indictment  at 
the  sessions.  This  rough  and  ready  course  is  now  modified 
by  the  operation  of  the  Vexatious  Indictment  Act,  which 
appears  to  bring  the  accused  within  the  provisions  of  Jervis' 
Act ;  and  the  Justice,  before  binding  him  over,  should  require 
evidence  in  support  of  the  charge,  and  hear  the  defendant's 
answer,  as  in  the  case  of  any  other  indictable  offence ;  sub- 
ject to  the  provision  contained  in  the  Vexatious  Indictment 
Act,  sec.  2 :  see  Indictment.  The  offence  is  punishable  as  a 
misdemeanour,  2.e.,  by  fine  or  imprisonment  (with  or  without 
hard  labour),  or  both,  at  the  discretion  of  the  court.  See 
Music  and  Dancing  ;  and,  within  Metropolitan  Police  Dis- 
trict, 2  &  3  Vict.  c.  47,  ss.  44,  47.    See  also  Sunday. 

SISTEESS.  As  regards  Distress  generally,  see  pages  18, 
19.  Under  the  Summary  Jurisdiction  Act,  sec.  21,  (1)  the 
issue  of  a  distress  warrant,  consequent  either  upon  a  con- 
viction or  an  order,  may  be  postponed  until  such  time, 
and  upon  such  conditions,  as  the  court  may  think  just. 
(2)  Wearing  apparel  and  bedding,  and  (to  the  value  of  £b) 
tools    and    implements    of    trade,    cannot   be    distrained. 

(a)  A  householder  in  Middlesex  obtained  a  conviction  againt  a  bill- 
sticker  under  the  2  &  3  Vict.c.  47  (page  349)  for  placarding  his  garden 
wall  without  leave.  Next  morning  he  awoke  to  find  that  the  indignant 
and  industrious  man  had  returned  in  the  night  and  papered  up  his  dining- 
room  windows  with  the  very  largest  posters.  This  would  have  upset  a 
saint.  So,  after  a  twilight  breakfast,  he  hurried  off  for  another 
summons,  trusting  that  his  county  would  avenge  him  fourfold.  But 
the  narrow  space  between  his  front  railings  and  the  house  was  no 
*  public  thoroughfare.*    And  the  clerk  shook  his  head. 
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<3)  Where  a  person  is  adjudged  upon  conviction,  or,  in  the 
case  of  a  sum  not  a  *  civil  debt,'  upon  order,  to  pay  a  sum  of 
money,  and  in  default  of  payment  a  warrant  of  distress  is 
authorised  to  be  issued,  immediate  imprisonment,  in  place  of 
distress,  may  be  directed,  when  the  latter  would  plainly 
be  ineffectual,  or  more  injurious  than  imprisonment. 
{4)  Where  any  such  sum  has  been  reduced  by  insufi&cient 
■distress,  or  part  payment,  a  defendant  is  only  to  be  im- 
prisoned in  respect  of,  and  in  proportion  to,  the  unsatisfied 
balance ;  and  the  alternative  term,  originally  imposed,  is,  if 
necessary,  to  be  revoked.  As  regards  the  execution  of  a 
warrant  of  distress,  see  sec.  43.  It  would  appear  that  there 
is  no  power  to  break  open  doors  for  this  purpose,  unless 
where  the  object  is  to  recover  a  penalty  which  goes  to  the 
Crown.  An  English  warrant  of  distress  may  now  be  en- 
dorsed and  executed  in  Scotland,  *as  if  it  were  a  Scotch 
warrant  of  poinding  and  sale,'  see  page  430. 

Any  person  taking  or  retaining  from  the  produce  of  goods 
sold  for  payment  of  rent,  taxes,  &c.,  not  exceeding  £20,  any 
greater  costs  and  chai'ges  than  those  mentioned  in  the  schedule 
to  57  Geo.  III.  c.  93,  or  making  any  charge  for  matters  not 
really  done,  forfeits  treble  the  amount  unlawfully  taken,  with 
costs.  See,  within  the  Metropolitan  Police  District,  2  &  3 
Vict.  c.  71,  sec.  39. 

See  also  Tenant  Removing  Goods. 

« 

DOGS.  It  is  remarkable  that  '  hawk  and  hound,'  those 
inseparable  companions  in  the  country  life  of  our  ancestors, 
ahould  have  been  regarded  with  such  widely  different  favour 
l^y  the  founders  of  the  Common  Law.  To  steal  a  reclaimed 
hawk  has  been  felony  from  unrecorded  time  \  while,  until  no 
very  remote  period,  the  owner  of  a  stolen  dog  was  left  to  the 
tame  and  expensive  consolation  of  a  civil  action.  His  pro- 
perty in  the  animal  was  stigmatised  as  a  'base'  ownership, 
<leserving  only  of  the  contemptuous  indulgence  accorded  to 
people  who  find  amusement  in  keeping  owls  and  white  mice. 
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At  any  rate  it  was  not  considered  such  as  to  call  for  cnminal 
punishment  upon  anybody  who  chose  to  infringe  it.  In 
point  of  fact,  the  disadvantage,  as  compared  with  a  horse  or  a 
bullock,  of  not  having  been  bom  a  *  chattel,*  still  clings  to 
the  dog ;  since,  owing  to  his  having  no  status  as  such,  an 
indictment  will  not  lie  under  24-5  Yict.  c.  96,  s.  88,  for 
obtaining  him  by  *  false  pretences.'  For  the  same  reason,  he 
is  excluded  from  the  benefit  of  the  third  section  of  the  Act ; 
and  the  person  to  whom  a  dog  has  been  lent  or  entrusted,  is 
not  guilty  of  larceny,  or  otherwise  liable  to  criminal  punish- 
ment, if  he  sell  or  give  him  away.  Otherwise,  no  animal 
has  been  more  carefully  protected  by  modem  legislation,  in 
which  his  constitutional  propensities  and  misfortunes  are 
equally  remembered. 

Stealing  dogs. — By  24-5  Vict.  c.  96,  s.  18,  'Whosoever 
shall  steal  any  dog,'  is  liable,  on  conviction  before  two  Justices, 
to  imprisonment  with  or  without  hard  labour  for  not  exceeding 
six  months,  or  to  forfeiture,  above  the  value  of  the  dog,  of 
not  exceeding  £20,  with  imprisonment  as  per  scale  (see  page 
428)  in  default.  Second  offence,  indictable  misdemeanour, 
[18  m.].  And  by  sec.  19,  *  Whosoever  shall  unlawfully 
have  in  his  possession,  or  on  lus  premises,  any  stolen  dog,  or 
the  skin  of  any  stolen  dog,  knowing  such  dog  to  have  been 
stolen,  or  such  skin  to  be  the  skin  of  a  stolen  dog,'  is  liable, 
on  like  conviction,  to  a  penalty  not  exceeding  .£20,  with 
similar  alternative.  The  next  section  provides  that,  *  Any 
person  corruptly  taking  any  money  or  reward,  directly  or 
indirectly,  under  pretence  or  on  account  of  aiding  any  person 
to  recover  any  dog  which  shall  have  been  stolen,  or  which 
shall  be  in  the  possession  of  any  person  not  being  the  owner 
thereof,  shall  be  guilty  of  a  misdemeanour,'  [18  m.]. 

Section  22  is  supposed  to  authorise  any  Justice  to  restore 
a  stolen  dog  to  its  owner.  The  language,  however,  is 
involved  and  mysterious,  and  has  not  as  yet  been  judicially 
dissected. 

Killing  or  wounding  dogs.— -By  24-5  Yict.  c.  97,  s.  41, 
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*  Whosoever  shall  unlawfully  and  maliciously  kill,  maim, 
or  wound  any  dog*  is  liable,  upon  conviction  before  one 
Justice,  to  punishment  as  for  stealing,  the  forfeiture  on 
maiming,  &c.,  being  over  and  above  the  damage  done  to 
the  animaL  The  value  or  damage,  whether  in  case  of  steal- 
ing or  injury,  of  course  goes  to  the  party  aggrieved — ^the 
penalty  to  the  county  treasurer,  &c. 

Sheep-biting  and  mischievous  dogs. — Under  the  28-9 
Vict.  c.  60  (sees.  1,  2),  *  the  owner  of  every  dog  shall  be 
liable  in  damages  for  injury  done  to  any  cattle  [horses]  or 
sheep  by  his  dog ;  and  it  shall  not  be  necessary  to  show  a 
previous  mischievous  propensity  in  such  dog,  or  the  owner's 
knowledge  of  such  previous  propensity,  or  that  the  injury 
was  attributable  to  neglect  on  the  part  of  such  owner.* 
Damages,  if  not  exceeding  .£5,  recoverable  upon  complaint 
(see  page  43)  before  any  Justice  or  Justices  in  petty  sessions. 
Occupier  of  premises  where  dog  was  kept,  or  permitted  to 
live  at  the  time,  to  be  pnmd  facie  deemed  the  owner. 

It  is  permissible  to  place  dog- spears,  traps,  and  the  like, 
upon  one*s  land  in  the  interests  of  game,  &c.;  but  nobody  is 
justified  in  shooting  a  dog  simply  as  a  trespasser.  There 
must  be  some  immediate  and  sufl&cient  reason  for  the  step, 
as  when  the  animal  is  in  actual  pursuit  of  hares,  sheep,  fowls, 
Ac.  "Upon  this  point  no  safe  or  certain  rule  need  be  expected. 
The  excuse  must  be  that  of  emergency.  A  notice  that '  all 
dogs  found  trespassing  wiU  be  destroyed  *  is  of  no  avail.  See 
also  page  346. 

Dangerous  dogs. — Under  the  Towns  Police  Clauses  Act 
8.  28,  (see  Police  of  Towns),  *  Every  person  who  in  any 
street,  to  the  annoyance  or  danger  of  the  residents  or  passen- 
gers, suffers  to  be  at  large  any  unmuzzled  ferocious  dog,  or 
sets  on  or  urges  any  dog  to  attack,  worry,  or  put  in  fear  any 
person  or  animal '  is  liable,  upon  conviction  before  one  Jus- 
tice, to  a  penalty  not  exceeding  406\  [now  20^.  unless  two 
Justices  be  present]  ;  or,  in  default,  to  imprisonment  not 
exceeding  14  days,  xoithout  hard  labour.     "Within  the  boun- 

H  3 


IS4  DOGS. 

daries  of  the  Metropolitan  Police  District  (see  title),  an 
ofifender  is  liable,  in  addition  to  such  penalty,  to  make 
amends  for  any  damage  to  person  or  property  thus  occasioned, 
to  the  extent  of  £10  (2  &  3  Yict.  c.  47,  ss.  54  (2)  62). 

'  Any  court  of  summary  jurisdiction  (t.c,  two  Justices  or 
a  Stipendiary  Magistrate,)  may  take  cognisance  of  any  Com- 
plaint that  a  dog  is  dangerous  and  not  kept  under  proper 
control,'  and,  if  such  appears  to  be  the  case,  make  an  order 
for  the  dog  to  be  kept  by  the  owner  under  proper  control  or 
destroyed.  Penalty,  recoverable  before  two  Justices  by  dis- 
tress, not  exceeding  20«.  for  every  day's  default  (34-5  Vict, 
c.  56,  s.  2).  Justices  may  in  their  discretion  direct  that  the 
dog  shall  be  destroyed  at  once,  without  giving  any  option  to 
the  owner,  Pickering  v.  Marshy  43  L.  J.  M.  C.  143. 

Stray  dogs. — ^Any  constable  may  take  possession  of  any 
dog,  which  he  has  reason  to  suppose  to  be  savage  or  dan- 
gerous, straying  on  any  highway,  street,  or  place  of  public 
resort,  and  not  under  the  control  of  any  person ;  and  may 
detain  it  imtH  claimed  and  all  expenses-  paid.  A  letter  is 
to  be  sent  to  the  owner  if  known.  After  three  clear  days 
when  the  owner  is  not  known,  or  five  when  he  is  known,  the 
dog,  if  unclaimed,  may  be  sold  or  destroyed.  Sale  money  to 
go  to  the  local  rate.  Dog  while  detained  to  be  properly  fed 
at  expense  of  same  (34-5  Vict.  c.  56,  ss.  1,  5). 

Mad  dogs. — The  Town  Council  in  Municipal  Boroughs, 
and,  elsewhere,  (except  in  certain  specified  localities)  Justices 
in  petty  sessions,  may,  if  a  mad  dog,  or  dog  suspected  of 
being  mad,  be  found  within  their  jurisdiction,  make  order 
with  reference  to  dogs  not  under  control.  Penalty  for 
contravention  20*.  (34-5  Vict.  c.  56,  s.  3).  And,  by  the 
Towns  Police  Clauses  Act,  supra,  s.  28,  Every  person  who 
in  any  street,  &c.,  suffers  a  dog  of  which  he  is  owner  to 
go  at  large,  knowing,  or  having  reasonable  ground  for  believ- 
ing, it  to  be  in  a  rabid  state,  or  to  have  been  bitten,  &c.,  or 
who  after  public  notice  directing  dogs  to  be  confined,  suffers 
any  dog  to  be  at  large,  is  liable  to  a  penalty  not  exceeding 
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40^.,  or  in  default  to  14  days  without  hard  labour.  See  also, 
within  the  Metropolitan  Police  District,  2  &  3  Vict.  c.  47, 
eec.  61. 

Dogs  drawing. — Using  any  dog  for  drawing,  or  helping 
to  draw,  any  cart,  carriage,  truck  or  barrow  on  any  public 
highway  exposes  the  offender  to  a  penalty  not  exceeding  40«. 
(£5  on  second  conviction),  recoverable  under  the  *  Cruelty  to 
Animals  Act,'  17  &  18  Yict.  c.  60,  s.  2. 

Dog  licences. — The  Excise  licence  for  dogs,  which  pre- 
viously stood  at  125.,  was,  in  the  year  1867,  reduced  to  5*., 
and  this,  in  1878,  was  again  altered  to  7^.  6^.  All  licences, 
at  whatever  period  granted,  expire  on  the  31st  of  December 
following.  An  Excise  penalty  of  £5,  recoverable  before  two 
Justices  in  petty  sessions,  and  mitigable  at  their  discretion  to 
not  less  than  one-fourth,  is  imposed  by  the  30-1  Vict.  c.  5, 
sec.  8,  upon  any  person  keeping  a  dog  (over  six  months  old) 
without  having  a  licence  in  force,  and  for  each  such  dog  kept 
by  any  person  in  excess  of  the  number  which  he  may  be 
licenced  to  keep. 

This  penalty,  after  a  variety  of  changes  in  the  proceedings 
incident  to  its  recovery,  may  now  be  enforced  at  the  instance 
either  of  the  Excise  or  Police  authorities,  according  to  the 
ordinary  rules  of  Summary  Jurisdiction,  including  the  power 
of  unlimited  mitigation  in  the  case  of  a  first  offence,  and  the 
application  of  the  scale  of  imprisonment  (without  hard 
labour)  in  default  of  distress. 

By  41  Vict.  c.  15,  s.  19,  proof  of  the  dog's  age  is  thrown 
upon  the  defendant.  By  sec.  21,  blind  men's  dogs  are 
exempted  from  duty.  And  by  sec.  22,  provision  is  made 
for  exempting  shepherds'  dogs,  up  to  a  certain  number,  if 
protected  by  a  Certificate  founded  upon  a  proper  Declaration. 
The  Act  of  1867  provides  that  *  every  person  in  whose 
custody,  charge,  or  possession,  or  in  whose  house  or  premises 
any  dog  shall  be  found  or  seen,  shall  be  deemed  to  be  the 
person  who  shall  keep  such  dog,  unless  the  contrary  he 
proved, ' 
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It  is  too  late  to  take  out  a  licence  after  the  officer  of  Ex- 
cise or  police  constable  has  discovered  the  existence  of  a 
previously  unlicenced  dog.  Even  if  the  licence  be  taken 
out  afterwards  upon  the  same  day,  it  will  be  no  protection 
against  the  penalty,  Campbell  v.  Strangeways,  Nov.  23,  1877, 
3  C.  P.  D.  105.  The  licence,  in  fact,  is  now  stamped  with  the 
hour  as  well  as  day  of  issue.  Any  person  refusing  to  produce  his 
licence  to  any  officer  of  Excise  or  police  constable  is  liable  to 
a  penalty  of  £5.  This  provision  is  incidental  to  the  pri- 
vilege of  taking  out  a  dog  licence  at  any  place. 

By  a  recent  Order  of  the  Secretary  of  State,  no  police  pro- 
secutions are  to  be  instituted  in  the  month  of  January,  so 
that  a  reasonable  time  will  be  afforded  to  the  owners  of  dogs 
to  renew  their  licences. 

No  licence  is  necessary  in  respect  of  hounds  under  the  age 
of  12  months,  which  have  not  been  entered  in,  or  used  with, 
any  pack. 

DEIVIirO  AND  EIDHrO.  Every  person  driving  or 
riding  in  a  public  thoroughfare  is  bound  to  possess  a  reason- 
able amount  of  skill  and  to  exercise  a  reasonable  amount  of 
caution.  Every  man,  said  Sydney  Smith,  Tciiows  that  he  can 
drive  a  gig.  But  every  man  does  not  know  that  if  he  leave 
that  gig  unattended  at  a  door,  and  somebody  passing  chooses  to 
strike  and  start  the  horse^he  will  himself  be  personally  answer- 
able for  the  consequences,  Illidge  v.  Goodmn,  5  C.  &  P.  190. 

Upon  precisely  the  same  principle  stands  the  rule  that  if 
a  man,  at  the  time  of  causing  an  accident,  was  riding  or 
driving  at  an  improper  pace,  with  regard  to  the  surrounding 
circumstances,  he  will  be  criminally  responsible.  And  the 
charge  is  not  answered  by  showing  want  of  common  care 
upon  the  part  of  the  person  injured,  or  even  that  he  also 
was  proceeding  at  a  dangerous  rate,  although  upon  the  latter 
supposition  he  might  be  punishable  for  his  own  misconduct. 

The  offences  below  fall,generally  speaking,  -within  the 
provisions  of  the  Turnpike  Act,  3  Geo.   IV.  c.    126,  the 
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Higliway  Act,  5  &  6  Will.  IV.  c.  50,  and  the  Toatii  Police 
Clauses  Act,  10  &  11  Yict.  c.  89.  The  same  offence,  it  may 
be  remarked,  may  entail  very  different  results  according  as 
it  may  happen  to  have  been  committed  on  a  turnpike-road, 
upon  the  ordinary  highway,  or  in  a  district  within  which 
the  Town  Police  Clauses  Act  is  in  force.  Driving  on 
the  wrong  side  of  the  way,  for  instance,  is  punishable 
with  a  fine  of  £5  in  the  first  case,  of  £10  in  the  second, 
while  in  the  third,  there  is  the  chance  of  14  days'  imprison- 
ment without  the  option  of  a  fine.  However,  except  as 
regards  the  special  point  of  payment  of  toll,  the  rules  as  to 
riding  and  driving  proclaimed  in  the  two  earlier  Acts  are 
similar  in  character,  and  to  avoid  prolixity  we  will  speak 
chiefly  of  the  Acts  more  frequently  appealed  to — those  of 
William  and  Victoria. 

The  following  are  offences  under  the  Highway  Act  of 
Will.  IV.  sees.  77  and  78,  cognisable  before  two  Justices, 
under  Jervis'  Act.  It  is  to  be  observed  that,  under  the 
latter  section,  any  driver  offending  may  be  apprehended 
without  warrant  by  any  person  who  shall  see  the  offence 
committed  and  conveyed  before  any  Justice^  and  if  he 
refuse  to  discover  his  name  may  be  by  him  committed  to 
prison  for  not  exceeding  three  months  with  hard  labour,  or 
proceeded  against  without  regard  to  his  name.  [See,  how- 
ever. Summary  Jurisdiction  Act,  sec.  20  (page  5).]  Con- 
sidering that  no  difficulty  between  drivers  ever  yet  took 
place  in  which  each  did  not  consider  the  other  exclusively 
to  blame,  it  is  perhaps  fortunate  that  this  provision  is  not 
generally  known.  [The  Turnpike  Act  above  referred  to 
contains  a  parallel  clause  with  reference  to  offences  corre- 
sponding with  those  numbered  3 — 6,  8 — 11  below.] 

Penalties. — All  the  following  offences,  except  1  and  2  (to 
which  the  above  arresting  clause  does  not  apply),  14  and  15, 
are  punishable  by  a  fine  not  exceeding  £10  if  the  driver  be 
the  owner  of  the  cart,  &c.,  otherwise  not  exceeding  £5.  In 
either  case  with  imprisonment  and  hard  labour  for  not  ex- 
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ceeding  six  weeks  in  default  of  payment,  subject  to  scale,  see 
Summary  Jurisdiction.  Penalties  to  Surveyor  (half  to 
informer,  if  any).  Appeal  when  sum  adjudged  to  be  paid 
exceeds  £5.  [Penalties  under  the  Turnpike  Act  are  recover- 
able before  one  Justice.     Appeal  when  over  405.] 

OFFENCES. 

[Penalties  in  (1)  (2)  (14)  and  (15)  recoverable  by  distress], 

1.  Owner  of  *  waggon,  cart,  or  other  such  carriage,*  (see 

Danhj  v.  Hurder,  Nov.  28,  1879,  5  Q.  B.  D.  20),  using 
or  allowing  it  to  be  used,  without  his  name  being 
painted  thereon  as  required,  or  painting  fictitious 
name  [40^.].    See  offence  (8)  zw/m,  and  Taxed  Carts. 

2.  Acting  as  driver  of  two  carts,  drawn  by  one  horse 

each,  horse  of  hinder  cart  not  being  attached  by 
rein  (not  over  4  feet  long)  to  back  of  foremost  [205.]. 

3.  Hiding  on  waggon,  &c.,  or  horse  drawing  the  same 

without  some  one  on  foot  or  horseback  to  guide  them 
(except  carriages  driven  with  reins,  and  conducted 
by  person  holding  reins  of  all  the  horses). 

4.  By  negligence  or  wilful  misbehaviour  causing  hurt  or 

damage  to  any  person,  horse,  cattle,  or  goods,  con- 
veyed in  any  carriage  upon  the  highway. 

5.  Quitting  road  for  other  side  of  the  hedge,  &c. 

6.  Being  at  such  distance  from  carriage,  or  in  such  situa- 

tion, as  not  to  have  the  direction  or  government  of 
horses,  &c. 

7.  Leaving  cart,  &c.,  so  as  to  obstruct  passage. 

8.  Driving  any  waggon,  &c.,  not  having  owner's  name 

painted  thereon,  and  refusing  to  tell  such  name. 

9.  i^ot  keeping  waggon,  &c.,  on  near  side  of  road  when 

meeting  any  other  waggon,  &c. 

10.  Wilfully  preventing  any  person  from  passing. 

11.  Hindering  free  passage  of  person,  waggon,  horses,  &c. 

12.  !N'ot  keeping  waggon,  &c.,  on  near  side  for  the  purpose 
of  allowing  such  free  passage. 
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13.  Eiding  any  horse  or  beast,  or  driving  any  sort  of 

carriage,  furiously,  so  as  to  endanger  the  life  or  limb 
of  any  passenger.  Furious  riding,  as  well  as  driving, 
is  punishable  under  this  clause,  notwithstanding  that 
the  penal  part  of  the  enactment  speaks  of  drivers 
only,  Williams  v.  Evans,  41  J.  P.  151.  In  cases  of 
actual  bodily  harm  caused  by  'wanton  or  furious 
driving,  or  racing,  or  other  wilful  misconduct,  or  by 
wilful  neglect,'  Justices  may,  instead  of  convicting 
summarily,  commit  for  trial  under  the  24-5  Yict. 
c.  100,  s.  35.  Punishment  not  exceeding  two  years' 
hard  labour. 

14.  The  following  are  *  nuisances'  under  sec.  72.     Wil- 

fully riding  on  any  footpath,  by  the  side  of  any 
road  made  for  use  of  foot  passengers,  or  leading  or 
driving  any  horse,  cattle  or  carriage  of  any  descrip- 
tion, or  any  truck  or  sledge  upon  such  path  [40^.]. 

15.  Under  the  Turnpike  Act  (sec.  41),  any  person  with 
any  horse  or  carriage  going  off  any  turnpike  road 
with  intent  to  evade  toll — or  fraudulently  or  forcibly 
passing  through  any  toll-gate — or  leaving  upon  the 
road  any  horse  or  carriage  to  avoid  toll,  &c.,  &c.,  is 
liable  to  a  penalty  not  exceeding  £5. 

The  10  &  11  Yict.  c.  89  contains  various  provisions  with 
respect  to  driving  and  riding,  applicable  wherever  that  Act 
is  in  force.  See  Police  op  Towns  Clauses  Act  for  procedure, 
&c.  By  sec.  28,  a  penalty  of  40s.,  recoverable  by  distress,  or,  at 
the  discretion  of  the  court,  14  days,  without  hard  labour,  is 
imposed  upon  any  person  who  having  charge  of  any  waggon 
or  carriage  rides  on  shafts,  or  who,  without  having  reins  and 
holding  same,  rides  on  such  waggon,  &c.,  or  on  any  animal 
drawing,  or  is  at  such  a  distance  as  not  to  have  due  control 
over  every  such  animal,  or  who  does  not  on  meeting  any 
other  carriage  keep  his  waggon,  &c.,  to  the  near  side,  or  who, 
in  passing  any  other  carriage,  Ac,  does  not  keep  his  waggon, 
&c.,  on  the  off  side  (cases  of  actual  necessity,  &c.,  excepted). 
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or  who,  by  obstructing  the  street,  wilfully  prevents  any 
person  or  carriage  from  passing  him— or,  at  one  time,  drives 
more  than  two  carts  or  waggons,  or,  if  driving  two,  has  not 
the  halter  of  the  horse  in  the  last  securely  fastened  to  the 
back  of  the  first,  or  has  such  halter  of  a  greater  length  than 
four  feet — or  who  rides  or  drives  furiously  any  horse  or 
carriage  or  drives  furiously  any  cattle. 

Or  who  causes  any  public  carriage,  sledge,  truck,  or 
barrow,  with  or  without  horses,  to  stand  longer  than  neces- 
sary for  loading  or  unloading,  &c. — or  who  by  means  of  any 
cart,  carriage,  barrow,  &c.,  or  other  means,  wilfully  interrupts 
any  public  crossing  or  obstructs  any  public  foot  path  or 
thoroughfare — or  who  causes  any  tree,  timber,  &c.,  to  be 
drawn  upon  any  carriage  without  means  of  safely  guiding 
the  same — or  who  leads  or  rides  any  horse,  «fec.,  or  draws  or 
drives  any  cart,  carriage,  barrow,  &c.,  upon  any  footway,  or 
fastens  any  horse  or  other  animal  so  that  it  stands  across  or 
upon  any  footway. 

Person  dnmk  when  in  charge  of  horse,  carriage,  &c.,  in 
public  place  [40«.  or  one  month],  see  Drunkenness. 

Over-driving  horse,  &c.,  see  Cruelty  to  Animals.  See 
also  lOYCLES,  and  as  to  offences  within  the  Metropolitan 
Police  District,  2  &  3  Vict.  c.  47,  sec.  54. 

DEXrOOINO  ANIMALS.  Any  person  (other  than  the 
owner)  administering,  without  reasonable  excuse,  *  to  any 
horse,  cattle,  or  domestic  animal,  any  poisonous  or  injurious 
drug  or  substance,'  is  liable,  upon  conviction  before  two 
Justices,  to  a  penalty  of  £5,  or,  in  their  discretion,  to  one 
month's  hard  labour  (39  Vict.  c.  13).  This  does  not  exempt 
the  offender  from  punishment  under  any  other  Act,  provided 
he  be  not  twice  punished  for  the  same  offence. 

DEUNEENNESS.  To  what  an  extent  an  intoxicated 
person  remains  a  morally  responsible  agent  was  a  question 
scarcely  solved  by  Paley  when,  writing  as  a  senior-wrangler 
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as  well  as  a  philosopher,  he  dismissed  it  with  a  reference  to 
the  rule-of-three.  The  real  difficulty,  however,  lies  in 
deciding  how  far  he  ought  to  be  held  accountable  at  lam 
for  acts  committed  in  what,  for  present  purposes,  we  will 
assume  to  be  complete  unconsciousness  of  their  real  nature. 
How  ought  we  to  deal  with  him  next  morning,  when  he 
stands  before  us  in  his  sober  senses'!  and  what  is  to  be  our 
judicial  rule  as  regards  the  punishment  of  deeds  which  he 
then  for  the  first  time  learns  that  he  has  committed?  It  i» 
not  an  easy  question  if  we  fairly  face  it.  It  is  in  the  resolu- 
tion to  do  wrong,  whether  gradually  or  suddenly  formed, 
that  we  discern  the  criminality  of  an  act.  How  could  you 
bring  yoursdf  to  do  it,  is  the  question  which  either  in  tender- 
ness or  indignation  we  perpetually  ask.  But  here  the  nature 
of  the  act  was  never  considered — never  balanced  in  the  scales 
of  conscience.  We  cannot  seriously  get  rid  of  this  fact  by 
magnifying  the  drunkard's  original  weakness  until  it  becomes 
big  and  black  enough  to  absorb  all  the  sins  of  the  decalogue. 
We  can  scarcely  say,  in  earnest,  that  every  man  who  commits 
an  offence  while  drunk  should  be  compelled  to  open  the 
statute-book,  and  be  punished  with  the  punishment  upon 
which  he  first  lays  finger.  Yet  this  is  the  rule  proposed  by 
those  who  hold  the  doctrine  in  its  integrity  that  drunken- 
ness is  no  excuse  for  crime. 

Take  a  couple  of  charges  which  occur  while  these  lines  are 
being  written.  The  experience  of  most  Justices  will  supply 
such  instances  in  abundance.  We  print  them  merely  as 
samples  of  the  every-day  question ;  as  *  cases '  upon  which 
the  reader  will  perhaps  deliver  his  own  judgment. 

A  well-to-do  tradesman  in  the  town  is  brought  up  upon  a 
charge  of  stealing  shoes.  He  had  been  drinking  freely — there 
is  no  doubt  about  that ;  and  the  whole  surroundings  of  the 
performance  went  to  show  that  it  was  under  the  influence  of 
those  unlucky  bumpers  that  he  sallied  out  into  the  street  with 
one  strange  impulse  in  his  head.  However,  he  began  by 
pocketing  a  pair  from  the  counter  of  a  shop.     The  articles 
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were  missed,  and  the  constable  sent  in  pursuit  found  him  in 
the  act  of  craftily  cutting  down  a  second  pair  from  the  door- 
post of  a  bootmaker  in  the  same  street  Is  this  a  case  for 
imprisonment,  or  committal  for  trial  1  Is  that  man  really  a 
thief  1  But,  if  you  make  allowances  here,  how  about  the 
pot-boy  whose  case  is  called  on  next  %  He  was  not  at  all  a 
bad  lad  in  general.  But  he  came  home  tipsy  last  night,  and 
has  seriously  hurt  the  officer  who  was  sent  for  to  remove  him 
from  the  premises.  This  morning  he  declares,  very  probably 
with  truth,  that  he  has  not  the  faintest  recollection  of  the 
matter.  He  is  horribly  sorry.  He  has  listened  to  the  tale 
of  the  shoes  with  indescribable  interest;  and  hopes  that, 
notwithstanding  the  constable's  bandaged  jaw,  it  may  be 
remembered  that  he  too  had  been  beguiled  by  *  barley  bree.' 

There  is  the  greatest  difficulty  in  legislating  upon  the 
subject  at  all.  A  clause  introduced  into  the  earlier  prints  of 
the  proposed  Criminal  Law  Consolidation  Code  was  struck 
out  before  the  first  reading.  Perhaps,  in  the  first  place,  a 
man  who  has  by  his  own  voluntary  act  placed  his  self-control 
in  partial  or  entire  abeyance,  has  no  right  to  expect  that  we 
should  construct  a  sliding-scale  of  responsibility  for  his  benefit. 
Society  suffers  too  much  from  people  in  this  abnormal  state  ; 
and  they  must  be  content  with  rough  measure.  Again,  no 
legislation  can  take  into  account  one  feature  of  manifest- 
importance,  namely,  the  wide  difference  between  the  regular 
tavern-sot,  who  is  always  more  or  less  drunk  and  ready  to 
knock  people  about,  and  the  man  who  becomes  intoxicated, 
so  to  speak,  by  accident.  There  must  obviously  be  a  relaxing 
power  somewhere.  But  we  must  waive  our  forfeit  as  matter 
of  grace  and  not  of  right,  and  admit  no  other  appeal  than 
to  the  imcovenanted  mercies  of  the  Judge. 

In  a  great  number  of  cases,  however,  none  of  these  ques- 
tions arise.  A  man  may  commit  a  crime  because  he  was 
drunk,  and  yet  know  all  the  time  well  enough  what  he  was 
about.  Again,  in  that  very  dangerous  class  of  offences, 
drunkenness  whilst  in  charge  of  carriages,  engines,  &c.,  a 
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habit  of  self-preservation  induces  ns  to  warn  people,  by 
exemplary  punishment,  that  they  must  contrive  to  keep  sober 
while  under  that  species  of  responsibility. 

The  question,  however,  occurs  now  and  then,  *  How  drunk' 
must  a  man  be  before  he  falls  legitimately  within  some  of 
the  penal  clauses  below  ]  Due  weight  must  be  given  to  the 
expression  *  found '  drunk,  in  the  lirst  of  these.  On  the  other 
hand,  when  a  person  merely  *  the  worse  for  liquor '  commits 
some  offensive  or  improper  act  which  is  not  punishable  per  se, 
it  is  quite  fair  to  make  him  pay  the^  penalty  of  intoxication. 
In  the  case  noticed  under  Indecbncy,  for  instance,  the  man 
(who  had  '  been  drinking  *)  was  told  that  his  behaviour  could 
only  lead  the  court  to  the  charitable  conclusion  that  he  was 
drunk  at  the  time;  while  a  fine  of  ten  shillings  completed 
the  Q.  E.  D. 

As  regards  persons  found  drunk  in  any  public  place,  the 
police  have  no  authority  to  arrest,  but  they  may  take  the 
offender  to  the  police-station  for  his  own  good,  until  he  seems 
sober.  They  have,  however,  no  power  of  restraining  him 
after  he  is  fit  to  be  at  large,  and  should  proceed  against  him 
by  information  and  summons.  In  many  places  a  defendant 
is  detained,  as  matter  of  course,  until  he  can  be  taken  before 
a  Justice,  and  then  marched  through  the  streets  in  custody 
on  that  errand.  It  is  probable  that  he  could  not  be  punished 
for  an  assault  upon  his  escort,  or  for  effecting  his  escape  from 
the  procession. 

A  public  place,  for  the  above  purpose,  includes  a  railway 
station.  A  publican  has  been  held  entitled  to  be  drunk  on 
his  own  premises  after  they  are  closed.  *  It  cannot  be  sup- 
posed that  the  legislature  has  put  all  publicans  under  the 
obligation  to  remain  sober  during  the  whole  night,'  Lester 
V.  Torrens,  June  6,  1877,  2  Q.  B.  D.  403 ;  41  J.  P.  372.  A 
person  charged  with  being  'drunk  and  disorderly'  cannot 
(it  is  said)  be  convicted  of  being  simply  drunk,  or  vice  versa, 
the  offences  being  distinct. 
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OPFENCBS   UNDER   35-6   VICT.    C.    94. 

N.B.  It  is  important  to  remember  that,  in  all  the  follow- 
ing cases,  not  only  is  the  defendant  entitled  to  be  sworn  as  a 
witness,  and  give  evidence  on  his  own  behalf,  but  his  or  her 
wife  or  husband  may  also  be  called  (sec.  51).  See  also  (if 
necessary)  note  on  Summary  Jurisdiction. 

1.  (Sec.  12).  *  Every  person  found  drunk  in  any  highway 
or  other  public  place,  whether  a  building  or  not,  or  on  any 
licenced  premises '  is  liable  as  follows : — 

First  offence    .     .     •     .     not  exceeding  10s.  or  7  days; 

Second,  within  12  mouths        „         „       20s.  or  14  days; 

Subsequent,  within  same  „         „       40s.  or  one  month. 

The  periods  of  imprisonment  above  indicated  are  in  default 
of  distress.  Hard  labour  may  be  ordered.  One  Justice  may 
inflict  a  penalty  up  to  20s. 

2.  (/&.).  '  Every  person  who  in  any  highway  or  other 
public  place,  whether  a  building  or  not,  is  guilty  while  drunk 
of  riotous  or  disorderly  behaviour,' 

3.  {Ih,),  '  Or  who  is  drunk  while  in  charge,  on  any  high- 
way or  other  public  place,  of  any  carriage,  horse,  cattle,  or 
steam-engine,' 

4.  {lb,).  *  Or  who  is  drunk  when  in  possession  of  any 
loaded  firearms,' 

may  be  apprehended  by  any  person  upon  the  spot. 
Penalty,  recoverable  before  two  Justices,  as  above,  not  ex- 
ceeding 40s.,  or,  at  the  discretion  of  the  Court,  imprisonment, 
without  hard  labour,  for  not  exceeding  one  month. 

5.  (Sec.  13).  Licenced  premises. — *If  any  licenced  person 
permits  drunkenness,  or  any  violent,  quarrelsome,  or  riotous 
conduct,  to  take  place  on  his  premises,  or  sells  any  intoxicat- 
ing liquor  to  any  drunken  person,'  Penalty,  first  offence,  not 
exceeding  £10;  subsequent  offence,  not  exceeding  £20. 
Distress.  Two  Justices.  A  landlord  found  drunk  upon  hi» 
own  premises  cannot  be  convicted  under  this  section,  see 
Warden  v.  Tye,  Jan.  18,  1877, 2  C.  P.  D.  74;  41  J.  P.  120. 
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6.  (Sec.  18).  'Any  licenced  person  may  refuse  to  admit  to, 
and  may  turn  out  of  the  premises  •  .  .  any  person  who 
is  drunken,  violent,  quarrelsome,  ^r  disorderly,  and  any  person 
whose  presence  on  his  premises  would  subject  him  to  a 
penalty  under  this  Act.  And  any  such  person  who,  upon 
being  requested,  in  pursuance  of  this  section,  by  such  licenced 
person,  his  agent  or  servant,  or  any  constable,  to  quit  such 
premises,  refuses  or  fails  to  do  so,  shall  be  liable  to  a  penalty 
not  exceeding  £5  [with  hard  labour  on  imprisonment  in 
default  of  distress]  and  all  constables  are  required,  on  the 
demand  of  such  licenced  person,  agent,  or  servant,  to  expel, 
or  assist  in  expelling,  every  such  person  from  such  premises, 
and  may  use  such  force  as  may  be  required  for  that  purpose.' 
Two  Justices. 

As  regards  engine-drivers,  or  railway  servants,  drunk  on 
duty,  see  Eailways,  Offences  (1).    Postman  drunk,  358  (2). 

See  also  Habitual  Drunkards. 

DYNAMITE.  No  person  may  employ  dynamite  to  kill 
fish  in  a  public  fishery,  or  within  one  marine  league  of  the 
coast : — ^Penalty  £20,  or  two  months ;  40-1  Vict.  c.  65, 
extended  by  41-2  Yict.  c.  39,  sec.  12,  to  all  waters^  public 
or  private,  within  the  limits  of  the  *  Freshwater  Fisheries 
Act,  1878.'  See  Fishing,  and  Explosives.  As  to  sending 
dynamite  by  any  public  conveyance  or  depositing  it  in  any 
warehouse,  &c.,  see  29-30  Vict.  c.  69,  sec.  3. 

EDTTCATION  (ELEMENTAEY).  '  It  shall  be  the  duty 
of  the  parent  of  every  child  to  cause  such  child  to  receive 
efi&cient  elementary  education  in  reading,  writing,  and  arith- 
metic ;  and  if  such  parent  fail  to  perform  such  duty,  he  shall 
be  liable  to  such  orders  and  penalties  as  are  provided,'  39  & 
40  Vict.  c.  79,  sec.  4  (1876).  The  word  *  child'  is  defined 
by  the  Act  (sec.  48)  to  mean  a  child  between  5  and  14. 

We  shall  confine  our  observations  upon  the  present  subject 
to  those  points  in  which  the  interference  of  Justices  is 
required  towards  the  attainment  of  the  above  results. 
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Under  the  Act  just  cited  every  person  is  liable  to  a  penalty 
not  exceeding  40«.  who  takes  into  his  employment,  or,  being 
the  parent,  or  in  loco  parentis,  employs  for  the  sake  of  gain, 
any  child  under  the  age  of  ten  years,  or  a  child  who  being  of 
that  age,  and  under  fourteen,  has  not  obtained  a  certificate  of 
school-proficiency,  or  of  previous  due  attendance  at  a  certified 
efl&cient  school  (a)  (see  sec.  48),  unless  such  child,  being  of  the 
age  of  ten  or  upwards  is  employed,  and  attending  school,  in 
accordance  with  the  Factory  Act,  or  with  some  bye-law  of 
the  'Local  Authority,'  (^.c.,  the  School-board,  or  School 
Attendance  Committee),  under  the  Education  Acts  (sees.  5, 
6,  39,  47). 

This  rule  is  subject  to  certain  exceptions,  e,g.,  in  case  there 
be  no  public  elementary  school  within  two  miles  of  the 
child's  residence,  or  the  employment  take  place  during  holi- 
days, or  out  of  school-hours,  &c. ;  and  in  the  case  of  harvest- 
work  specially  allowed  for  (sec.  9). 

*  If  the  parent  [including  any  person  in  loco  parentis]  of 
any  child  above  the  age  of  five  years,  who  is  under  this  Act 
prohibited  from  being  taken  into  full-tiftie  employment, 
habitually  and  without  reasonable  excuse  [e.  gr.,  no  school 
within  two  miles,  or  sickness,  see  Bdper  School  Committee 
V.  Bail^,  Q.  B.  April  28,  1882,  46  J.  P.  438]  neglects  to 
provide  efficient  elementary  education  for  his  child,  or  if  any 
child  is  found  habitually  wandering,  or  not  under  proper 
control,  or  in  the  company  of  rogues,'  &c.,  the  'Local 
Authority  *  after  due  warning  to  the  parent,  are  to  complain 
to  a  court  of  Summary  Jurisdiction,  who  may  order  that 
such  child  attend  some  certified  school,  to  be  selected  by 

(a)  The  certificates  thus  required,  in  1881  and  hereafter,  are  (i.)  a 
certificate  of  250  attendances  in  not  more  than  two  schools  during  each 
year  for  five  years ;  or  (ii)  a  certificate  of  proficiency  under  Standiurd 
IV.,  implying  ability  to  read  with  intelligence  a  few  lines  of  poetiy,  to 
write  from  leisurely  dictation,  and  to  work  the  elementary  rules  of 
compound  arithmetic.  But  a  higher  standard  mai/  now  be  required 
under  a  bye-law,  see  page  168. 
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the  parent,  if  he  pleases,  and  to  be  named  in  the  order  (sec. 
11)  (a).  The  word  '  attend,'  it  must  be  understood,  implies 
effectual  attendance,  not  mere  physical  presence  at  the  school 
door ;  and  it  is  of  no  avail  to  send  a  child  without  the  neces- 
sary pence,  or  otherwise  under  circumstances  in  which  it 
would  not  be  received ;  see  Richardson  v.  SaunderSy  decided 
by  five  judges,  June,  18ftl,  7  Q.  B.  D.  388.  In  the  event  of 
Qon-compliance,  the  court,  upon  complaint  made  by  the 
'  Local  Authority,'  may  if  it  see  fit  impose  a  penalty  upon 
the  parent,  not  exceeding  5^.  including  costs.  But  if  the 
I>arent  satisfy  the  court  that  he  has  used  all  reasonable  exer- 
tions in  the  matter,  the  court  may,  without  inflicting  a  fine, 
order  the  child  to  be  sent  to  a  certified  day  Industrial  School, 
(see  sec.  16),  or,  if  there  be  none  suitable,  to  a  certified 
Industrial  School  The  parent  is  liable  to  a  fresh  fine  upon 
every  subsequent  complaint,  at  intervals  of  not  less  than  two 
weeks  (sec.  12). 

Every  child  so  sent  to  an  Industrial  School  is  to  be  deemed 
as  sent  under  the  Industrial  Schools  Act,  (see  title),  and  the 
parent  is  liable  to  contribute  to  his  maintenance  accordingly 
(sec.  12  and  see  13,  14). 

Any  Justice  may  require,  by  summons,  any  parent  or 
employer  to  produce  before  him  a  child  required  to  attend 
school,  under  a  penalty  of  20«.  (36-7  Vict.  c.  86,  s.  24). 

Guardians  may  give  relief  to  a  parent  to  enable  him  to 
pay  the  ordinary  school-fee  at  the  school  which  he  may  select 
for  his  chad  (39  &  40  Vict.  c.  79,  sec  40). 

Previously  to  August,  1880,  every  school  board  might,  at 
their  discretion,  make  bye-laws,  requiring  parents  to  send  all 
children  between  five  and  thirteen  to  school,  and  regulating 
the  hours  of  attendance,  &c. ;  such  bye-laws  to  be  sanctioned 
by  the  Privy  Council,  and  to  be  enforced  by  penalties  not 
exceeding  5^.     In  a  school  district  not  within  the  jurisdiction 

(a)  It  would  seem  that  no  costs,  as  a  rule,  ought  to  be  imposed  upon 
parents,  in  respect  of  proceedings  under  this  section.  See  Letter  from 
the  Home  Office,  5  Mar.  1879,  43  J.  P.  199. 
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of  a  school  board,  the  ^  school  attendance  committee '  might 
make  similar  laws,  save  that  in  the  case  of  a  district  comprising 
a  parish  they  could  not  do  so  except  at  parish  instance. 

By  the  43-4  Vict.  c.  23,  sec.  2,  the  making  of  these  bye- 
laws  is  rendered  compulsory  in  all  cases  ;  and  (sec.  4)  every 
person  taking  into  employment  a  child  of  the  age  of  ten  and 
under  thirteen,  resident  in  a  school  ^strict,  before  such  child 
has  reached  the  standard  fixed  by  a  bye-law  of  that  district  f 05 
the  total  or  partial  exemption  of  children  of  the  like  age,  is 
to  be  deemed  to  have  acted  in  contravention  of  the  Act  of 
1876  (see  page  166),  and  is  punishable  accordingly.  And 
proceedings  may  be  taken  for  punishing  the  contravention  of 
a  bye-law  as  such,  notwithstanding  that  such  contravention 
constitutes  '  habitual  neglect'  within  the  meaning  of  sec.  11 
(see  same  page). 

It  is  obvious  that  the  duty  of  a  Justice  in  connection  with 
the  above  is  often  an  exceedingly  difficult  one.  The  follow- 
ing extract  from  a  letter  written  by  the  chairman  of  a  school 
attendance  committee  {Times,  Aug.  30,  1879),  is  well  worth 
perusaL  The  parent,  as  the  writer  observes,  may  be  ^  a 
father  who  is  obliged  to  go  to  work  early,  and  who  leaves  his 
children  to  the  care  of  a  mother  who  perhaps  cannot  enforce 
authority.  Or  she  may  be  a  poor  widow,  or  forsaken  wife 
who,  for  the  sake  of  earning  bread,  goes  out  to  work  before 
the  Board-school  hours.  She  is  honestly  anxious  that  her 
boy  should  attend  school.  But  she  enjoins  him  in  vain.  He 
prefers  the  streets,  or  the  river-side.  When  it  is  found  that 
he  is  making  a  perfectly  inadequate  isittendance,  the  School- 
board  cannot  pass  over  the  case.  A  summons  is  taken  out. 
But  this  is  only  to  increase  the  difficulty.  The  magistrate 
may  fine  her,  but  what  is  she  to  do  1  She  cannot  compel  the 
boy's  attendance  without  losing  her  work.  She  is  fined  a 
second,  and  third  time.  Such  mothers  often  come  before  the 
School-board  and,  with  tears,  complain  of  the  hardship. 
Many  of  them  are  anxious  that  their  children  should  be 
educated.     They  struggle  to  pay  the  fees;  and  it  is  hard 
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that  they  should  lose  a  morning  in  appearing  before  a  magis- 
trate, and  be  fined  5^.,  for  not  doing  that  which  it  was  next 
to  impossible  for  them  to  do.' 

It  certainly  seems  that  when  a  parent  is  as  anxious  as  tlie 
committee  that  a  child  should  take  advantage  of  the  Act,  the 
Act  should  afford  some  reasonable  assistance.  *  We  can't 
take  your  child  to  school  for  you,*  says  the  law ;  *  but,  if  you 
are  doing  your  best  to  drive  him  there,  we  will  not  only 
encourage  but  stimulate  you.  We  will  fine  you  five  shillings 
as  often  as  you  please — or  send  him  to  an  industrial  institu- 
tion.' Of  course  the  latter  alternative,  except  in  extreme 
cases,  is  out  of  the  question.  The  parent  has  a  right  to 
object  to  being  made  the  sole  recipient  of  punishment,  part 
of  which,  at  aU  events,  ought  to  fall  upon  the  truant  child. 
This  is  just  one  of  those  cases  in  which  some  such  form  of 
correction  as  that  suggested  under  the  head  Children  might 
be  profitably  employed. 

Education  of  Children  employed  in  Factories. — Under 
the  41  Vict.  c.  16  (see  Factory  Act),  the  parent  of  every 
child  so  engaged  is  bound  to  cause  it  to  attend  some  efficient 
elementary  school  as  follows,  viz. : — 

K  employed  in  a  morning  or  afternoon  *set' — at  least 
once  on  each  week  day : 

If  employed  on  the  *  alternate  day '  system — twice  on  the 
week  day  preceding  each  day  of  employment — Penalty  20^. 
*  for  each  offence '  (sees.  23,  84). 

*  A  child  who  has  not  attended  school  for  all  the  attend- 
ances required  by  this  section  shall  not  be  employed  in  the 
following  week  until  he  has  attended  school  for  the  deficient 
number  of  attendances '  (sec.  23). 

Every  occupier  of  a  Factory  or  Workshop  must  weekly 
obtain  from  the  school* teacher  a  certificate  of  each  child's 
attendance;  in  default  of  which  the  employment  of  such 
child  is  to  be  deemed  employment  contrary  to  the  Act  (sec. 
24) :— Penalty  £3  (sec.  83). 

Every  such  occupier  is  bound,  upon  the  application  of  the 
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authority  of  a  recognised  school,  to  pay  a  weekly  sum  not 
exceeding  3d,  or  one-twelfth  of  the  child's  wages,  towards 
the  expense  of  its  schooling.  Such  sum  may  be  deducted 
from  the  wages  of  the  child  (sec.  25). 

When  fi  child,  aged  thirteen,  has  obtained  a  certificate  of 
having  reached  a  fixed  standard  of  education,  or  of  having 
completed  a  certain  amount  of  school  attendance,  such  child 
is  to  be  deemed  a  *  young*  person '  for  the  purposes  of  the 
Act  (sec.  26). 

ELECnOlT,  PABLIAMEITTABT.  Under  the  'Repre- 
sentation of  the  People  Act,  1867,'  the  following  qualifica- 
tions, shortly  stated,  entitle  to  the  franchise  for  Boroughs  and 
Counties  respectively : 

Boroughs. — ^Every  man  is  entitled  to  be  registered,  and  to 
vote  for  a  Borough,  who  is  of  full  age,  and  is  on  the  last  day 
of  July  in  any  year,  and  has  during  the  preceding  twelve 
months  been  inhabitant  occupier  in  his  sole  right,  as  owner 
or  tenant,  of  any  dwelling  house  within  the  borough,  and 
has  been  rated  to  all  poor  rates  (if  any),  and  has,  before  the 
20th  of  July  then  last,  paid  the  same  up  to  the  preceding  5th 
of  January.  Or  who  has  occupied,  within  the  Borough, 
separately,  and  as  a  sole  resident  tenant,  for  twelve  months 
before  the  last  day  of  July  in  any  year,  the  same  lodgings, 
being  of  the  value,  unfurnished,  of  at  least  £10  aryear,  and 
has  claimed  registration  accordingly. 

Goiinties. — Every  man  is  entitled  to  be  registered,  and  to 
vote  for  a  county,  who  is  seised  at  law  or  in  equity  of  lands 
or  tenements  of  freehold,  copyhold,  or  other  tenure,  for  life 
or  lives,  or  larger  estate,  of  the  clear  yearly  value  of  not  less 
than  £5.  Or  who  is  entitled,  as  lessee  or  assignee,  to  any 
lands,  &c.,  for  the  unexpired  residue  of  any  term  originally 
created  for  not  less  than  60  years  (whether  determinable  upon 
lives  or  not),  of  the  clear  yearly  value  of  not  less  than  £5? 
Or  who  is  on  the  last  day  of  July  in  any  year,  and  has  been 
during  the  preceding  twelve  months,  the  occupier,  as  owner 
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or  tenant,  of  lands  or  tenements,  within  the  county,  of  the 
rateable  vala^  of  £12  or  upwards ;  and  has  been  rated  to  all 
poor  rates  (if  any),  and  has,  before  the  20th  of  July  then 
last,  paid  the  same  up  to  the  preceding  5th  of  January. 
See  *  Ballot  Act,  1872,'  35-6  Vict.  c.  33. 

EMBEZZLEMENT  (a).  'Whosoever  being  a  clerk  or 
servant,  or  being  employed  for  the  purpose  or  in  the  capacity 
of  a  clerk  or  servant,  shall  fraudulently  embezzle  any  chattel, 
money,  or  valuable  security  which  shall  be  delivered  to,  or 
received,  or  taken  into  possession  by  him  for,  or  in  the  name  of, 
or  on  the  account  of  his  master  or  employer,  or  any  part  thereof, 
shall  be  deemed  to  have  feloniously  stolen  the  same,'  &c. 
(24-5  Vict.  c.  96,  sec.  68).  Triable  at  sessions ;  either  where 
the  oflFender  received  the  money,  or  where  he  ought  to  have 
accounted  for  it.  Bail  'discretionary.'  [Pen.  S.  5-14  y. ;  or 
impr.  2  y.  with  whipping,  if  a  male  under  16.] 

The  popular  notion  of  embezzlement  extends  to  quiet 
peculation  of  every  description,  as  distinguished  from  bold 
and  bare-faced  robbery.  Most  people,  for  example,  in  ordinary 
conversation,  would  say  (had  they  reason  to  do  so)  that  their 
coachman  had  embezzled  the  com,  or  their  butler  the  wine, 
in  neither  of  which  cases  would  there,  strictly  speaking,  be 
any  embezzlement  at  all. 

In  order  to  constitute  the  genuine  offence,  the  accused 
must  in  the  first  place  have  committed  the  act  during  his 
engagement  as  clerk  or  servant  to  an  employer,  although  the 
property  embezzled  need  not  have  been  received  by  him  in 
the  discharge  of  his  ordinary  duties  as  such.  In  the  next 
place,  the  property  must  have  been  received  from  some  third 
person,  upon  account  of  his  master,  and  intercepted  before  it 

(a)  This  curious  word  seems  to  have  come  into  the  world  without  any 
assignable  parentage.  Its  original  meaning  would  appear  to  have  been 
to  *  squander  or  waste.'  Mat.  Prior,  the  poet,  in  his  will  left  £1,000  to 
his  executor,  Adrian  Drift,  hoping  that  he  would  not  *  embezzle  or 
decrease  the  same.' 

I  2 
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actually  came  into  his  possession.  A  clerk  or  servant  who 
steals  or  makes  away  with  property  which  he  finds  on  the 
premises,  or  which  his  master  himself  has  entrusted  to  his 
keeping,  is  guilty  of  larceny — not  embezzlement. 

A  fraudulent  intention,  moreover,  is  of  the  essence  of  the 
offence,  and  must  be  distinctly  proved.  In  some  cases  the 
necessary  inference  is  easy  enough ;  as  if,  after  giving  a 
clerk  a  £5  note  to  hand  to  his  employer,  I  discover  that 
he  has  cashed  and  spent  it.  But  it  is  often  otherwise,  as 
where  the  charge  of  embezzlement  arises  out  of  an  alleged 
non-accounting  for  monies  received  from  time  to  time  in  the 
ordinary  routine  of  business.  Here  the  deficit  may  possibly 
have  been  the  result  of  accident,  carelessness,  or  indifferent 
book-keeping,  and  therefore,  in  order  to  establish  a  criminal 
charge,  as  distinguished  from  a  mere  civil  liability  to  account 
and  cash  up,  we  must  satisfy  ourselves  that  there  was  some 
intention  to  do  wrong.  We  are  not  likely  to  do  any  injustice 
to  the  accused  in  this  respect,  if  we  find  unmistakeable  false 
entries  in  his  books — or  if  he  has  denied  the  receipt  of  money 
which  it  can  be  shown  was  actually  paid,  or  if  he  disappeared 
by  an  early  train  when  he  found  his  delinquency  was  being 
talked  about. 

Evidence  must  be  given,  in  a  case  of  this  kind,  that  the 
accused  received  some  specific  sum  or  sums,  on  behalf  of  his 
employer,  and  converted  the  whole  or  some  portion  to  his 
own  use.  Any  number  of  distinct  acts  of  embezzlement,  not 
exceeding  three,  committed  within  the  space  of  six  months, 
may  be  charged  in  one  indictment.  Where,  however,  a 
prisoner  is  charged  with  embezzling  a  gross  sum,  as  in  tho 
case  of  a  person  bound  to  render  a  weekly  account,  it  may  be 
shown  in  evidence  that  any  number  of  smaller  sums  have 
been  embezzled,  making  up  the  amount  alleged.  R,  v.  Balls^ 
24  L.  T.  760.  In  any  case,  evidence  of  any  number  of  acts 
of  embezzlement  may  be  given  in  proof  of  a  felonious  intent. 

It  seems  that  a  charge  of  embezzlement  cannot  be  sustained 
if  the  accused,  in  rendering  his  accounts,  admits  the  appro- 
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priation,  and  alleges  a  right,  no  matter  how  unsubstantial 
such  allegation  may  appear,  to  withhold  and  retain  the  money 
or  property  in  respect  of  which  the  charge  is  made ;  R,  v. 
Ni/rman,  1  C.  &  M.  501. 

It  is  to  be  observed  that  whilst,  in  order  to  constitute  the 
offence  of  larceny,  it  is  necessary  that  the  animus  furandi 
should  have  existed  at  the  moment  when  the  property  was 
taken,  in  embezzlement,  which  is  a  crime  arising  out  of  con- 
fidential relationship  and  a  criminal  breach  of  trust,  the  dis- 
honest intent  need  by  no  means  have  accompanied  the  first 
receipt  of  the  property  embezzled.  It  may  have  arisen  at 
any  time  during  which  the  latter  happened  to  be  under  the 
control  of  the  guilty  person. 

It  is  not  always  clear  whether  a  person  is  really  a  *  clerk 
or  servant,*  or  an  *  agent,*  in  which  latter  case  he  would  not 
be  within  the  Act  We  can  only  direct  attention  to  this 
important  distinction.  See  R.  v.  Walker^  27  L.  J.  207;  and 
Agents. 

Upon  the  trial  of  any  person  indicted  for  embezzlement,  if 
it  be  found  that  he  took  the  property  in  such  manner  as  to 
amount  in  law  to  larceny,  he  may  be  convicted  and  punished 
for  the  latter  offence,  and  vice  versa  (sec  72). 

Summary  JuriBdiotion. — ^As  regards  the  summary  juris- 
diction of  Justices  in  Embezzlement,  see  page  39  (5). 
Embezzlement  by  Co-partners. — See  Labgbnt,  offence  36. 
Falsification  of  Accounts. — Any  ofl&cer,  clerk,  or  servant, 
or  person  employed  as  such,  who  shall  wilfully,  and  with 
intent  to  defraud,  alter,  mutilate,  or  falsify  any  book,  paper, 
or  account  belonging  to  his  employer,  or  who  shall  wiKully 
and  with  intent  to  defraud,  make  any  false  entry  therein,  or 
omit  or  alter  any  material  particular  from  or  in  such  book, 
&c.,  is  guilty  of  a  misdemeanour  (38-9  Vict.  c.  24).  [Pen. 
S.  5-7  y.  or  impr.  2  y.]. 

EMPLOYEES   AND    WOEKMEN    ACT,     1875.     The 

object  of  the  38-9  Vict.  c.  90,  was  to  cast  upon  Justices  in 
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petty  sessions  the  duty  of  affording  a  convenient  and  effective 
court  of  arbitration  in  the  case  of  disputes  between  employers 
and  workpeople  of  a  particular  class.     It  was  all  very  well  to 
send  the  British  workman  before  the  best  possible  summary 
tribunal :  otherwise,  no  Justice  felt  any  particular  anxiety  to 
usurp  the  functions  of  a  County-court  judge.     The  Act  does 
not  apply  to  ordinary  domestic  servants,  (see  Master  and 
Servant),  nor  to  *  menials '  in  the  proper  sense  of  the  word ; 
t.e.,  not,  as  Blackstone   suggests,  persons   employed   iidra 
moenia,  but  those  who  form  part  of  the  household  establish- 
ment or  manage  of  their  master.     Perhaps  any  servant  in 
respect  of  whom  a  tax  is  payable  would  fall  within  the  term, 
although  the  test  would  of  course  not  be  applicable  vice 
versd.    Gardeners,  grooms,  and  huntsmen,  have  been  judici^y 
held  to  be  menials.     With  this  exception,  the  Act  applies  to, 
and  includes  any  labourer,  servant  in  husbandry,  journey- 
man,  handicraftsman,   or    other  person,  infant  or  of  age, 
engaged  in  manual  labour,  who  has  entered  into  any  contract, 
express  or  implied,  oral  or  in  writing,  being  a  contract  of 
service,  or  a  contract  personally  to  execute  any  work  or 
labour  (sec.  10) ;  see  Grainger  v.  Aynesley,  Nov.  22,  1880, 
6  C.  P.  D.  182.     Merchant  seamen  and  apprentices  to  the 
sea-service  were  expressly  excluded,  but  are  brought  within 
the  Act  by  43-4  Vict.  c.  16,  sec.  11. 

The  word  *  dispute  '  must  be  understood  as  meaning  some 
controversy  or  matter  of  complaint — the  summary  jurisdic- 
tion not  existing  merely  by  consent  of  the  parties,  Clemson  v. 
Htibbard,  40  J.  P.  725.  Any  such  dispute  between  em- 
ployer and  a  person  employed  as  above,  in  relation  to  such 
employment,  may  be  heard  and  determined  by  two  Justices 
in  petty  sessions — ^provided  that  such  court  shall  not, 

(1)  exercise  jurisdiction  where  the  claim  exceeds  £10 ; 

(2)  order  payment  exceeding  £10  exclusive  of  costs ;  or 

(3)  require  security  to  an  amount  over  £10. 
Subject  to  this  proviso,  the  court  may, 

(1)  order  payment  of  wages,  damages,  &c.; 
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(2)  adjust  and  set-off  all  claims  and  counter-claims  arising 

out  of  the  service  contract; 

(3)  rescind  any  contract,  upon  just  terms ;  and 

*  (4)  accept  security  from  the  defendant  for  performance  of 

his  contract,  instead  of  awarding  damages. 
No  such  proceedings  are  to  be  deemed  of  a  criminal  nature 
Ko  warrant  is  to  issue.  The  plaintiff  must  annex  particulars 
of  his  claim  to  the  summons ;  and  the  defendant,  if  he 
intend  to  rely  on  a  counter-claim,  must  give  previous  notice 
thereof!  Any  payment  may  be  ordered  to  be  made  by  instal- 
ments. Payment  may  be  enforced  by  distress,  after  previous 
service  of  order.  No  order  of  commitment,  which  must  be 
under  and  according  to  the  Debtors  Act,  1869,  sec  5,  (see 
page  45),  can  be  made  until  after  a  judgment-summons  (t.«., 
a  summons  to  appear  for  examination  upon  oath)  has  been 
served  upon  the  party  in  default  (Rules,  29  Aug.,  1877). 
No  appeaL    See  Apprentices. 

EYIDEHCE.  A  man  may  as  well  mount  the  box  with- 
out reips,  as  the  bench  without  some  notion  of  *  Evidence.' 
The  Justice  in  the  latter  predicament  is  liable  to  be  per- 
petually repressed  by  his  clerk  in  a  particulcirly  vexatious 
manner.  Many  other  matters  he  may  treat,  from  a  sublime 
and  superior  point  of  view,  as  mere  incidents  of  detail, 
respecting  which  he  serenely  desires  to  be  informed.  But 
Evidence  disdains  to  be  thus  dallied  with.  Her  influence 
pervades  and  regulates  the  whole  course  of  every  judicial 
inquiry.  The  subject  is  a  far  wider  one  than  the  un- 
initiated carelessly  suppose.  We  can  but  offer  some  scattered 
hints  upon  points  of  daily  occurrence,  with  a  glimpse  of 
the  surrounding  land. 

It  may  be  observed  at  the  outset  that,  in  summary 
proceedings.  Justices  themselves  fulfil  the  office  of  a  jury 
elsewhere ;  and  that  the  degree  of  credit  to  be  attached  to 
any  evidence,  whatever  may  be  its  nature,  is  entirely  for 
their  consideration. 
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Presumption  of  innocence. — In  criminal  cases,  when  this 
evidence,  whether  direct  or  circumstantial,  fails  to  produce 
in  their  minds  a  degree  of  conviction  equivalent  to  moral 
certainty,  the  accused,  in  familiar  phrase,  is  entitled  to  the 
benefit  of  the  doubt.  This  expression,  although  commonly 
employed  by  lawyers,  is  obviously  inexact.  It  might  be 
correct  enough  if  there  were  no  presumption  in  the  case,  or 
if  the  presumption  were  against  the  prisoner.  But  the  law 
presumes  him  guiltless  until  the  contrary  be  proved.  And, 
so  far  from  having  to  beg  or  accept  the  benefit  of  a  doubt, 
he  stands  upon  a  pedestal  which  can  only  be  overthrown  by 
an  amount  of  proof  which  excludes,  according  to  our  judg- 
ment, the  possibility  of  his  innocence.  A  presumption  which 
could  be  upset  upon  the  mere  preponderance  of  evidence 
would  scarcely  be  worth  talking  about.  We  give  him  the 
benefit  of  our  failure — just  as  Napoleon  did  to  Wellington 
at  Waterloo. 

In  civil  cases,  we  need  scarcely  observe  that  no  presump- 
tion exists.  The  plaintiff  and  the  defendant  meet  upon 
level  ground.  The  plaintiff,  it  is  true,  is  bound  to  .set  the 
scales  in  motion ;  but  the  decision  must  be  according  to  the 
ultimate  rest  of  the  balance,  as  determined  by  the  weight  of 
evidence  thrown  in  upon  either  side. 

Gircnmstantial  evidence,  the  supposed  uncertainties  of 
which  have  furnished  so  many  sesnsational  chapters  to  the 
novelist,  affords  in  many  cases  the  most  conclusive  testimony 
which  one  could  possibly  desire.  We  act  upon  it,  as 
Voltaire  reminds  us,  in  most  of  the  daily  concerns  of  life. 
Presque  toute  la  vie  humaine  roule  sur  des  probabilites. 
But,  in  criminal  cases,  we  are  bound  to  feel  assured  that  the 
conclusion  at  which  we  arrive  is  distinctly  pointed  to  by 
all  the  circumstances  of  the  case,  and  that  it  is  consistent 
with  no  other  reasonable  and  adequate  hypothesis*.  We 
must  be  conscious  of  no  lurking  and  unsatisfied  doubt  By 
doubt  is  meant  a  genuine  hesitation^  either  with  regard  to 
the  value  of  particular  evidence,  or  the  conclusion  which 
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ought  to  be  drawn  from  it.  We  are  all  of  us  apt  to  be 
more  or  less  demoralised  by  responsibility;  and  a  nervous 
wavering  in  the  individual  judgment  is  often  mistaken  for  a 
difficulty  in  the  matter  itself.  It  is  true  enough  that  the 
same  chain  of  occurrences  may  occasionally  produce  a  different 
effect  upon  different  minds.  One  jury  will  convict  where 
another  would  acquit.  But  that  is  not  to  the  point.  Each 
case  must  be  determined  by  those  to  whom  it  is  entrusted, 
and  by  their  own  interpretation  of  the  evidence.  And  the 
conclusion,  to  their  thinking,  must  be  irresistible  as  against 
the  prisoner,  before  it  can  be  acted  upon  to  his  disadvantage. 
Absolute  certainty  is  excluded  by  the  conditions  of  the 
process. 

Circumstantial  evidence  would  of  course  be  inferior  in 
value  to  direct  evidence  if  we  could  always  assume  the  latter 
to  be  true,  or  had  any  available  means  of  gauging  its  value. 
But  it  is  often  far  more  difficult  to  decide  whether  a  witness 
is  speaking  truth,  or  to  reconcile  the  positive  and  conflicting 
statements  upon  either  side,  when  both  parties  were  actually 
spectators  of  the  same  occiurence,  than  to  draw  a  satisfactory 
conclusion  from  circumstances  which  we  have  good  reason  to 
believe  really  took  place.     See  Rape. 

The  Confession  of  a  prisoner  is,  no  doubt,  primd  facie, 
the  best  evidence  against  him.  But,  before  it  is  accepted, 
the  court  should  be  satisfied  that  it  was  freely  made. 
Suspected  persons  ought  not  to  be  convicted  upon  *  wild  and 
whirling  words,*  uttered  perhaps  in  the  terror  and  bewilder- 
ment of  a  sudden  accusation,  and  when  eager  to  say  anything 
which  might  appease  the  prosecutor  and  induce  his  forgive- 
ness, rather  than  be  dragged  away  to  the  lock-up.  Hence  it 
is  a  settled  rule  that  a  confession  or  statement  made  in  con- 
sequence of  any  threat,  promise,  or  inducement  held  out  by 
an  officer  or  person  in  authority,  or  by  the  person  injured  by 
the  offence,  or  by  any  one  who  had  at  the  time,  either 
actually  or  presumably,  power  to  forgive,  must  be  held 
inadmissible;   R,  v.  Fennelly  C.  C.  R.,  May  21,  1881,  45 

i3 


J  78  EVIDENCE. 


I 


J.  P.  666.  Of  course  the  circumstances  under  wliicli  a 
confession  may  be,  or  may  be  supposed  to  have  been,  thus 
elicited,  will  vary  in  a  thousand  ways ;  and  it  is  for  the 
court  to  decide  whether  the  prisoner,  when  he  made  the 
self-criminating  statement,  was  really  influenced  by  the  posi- 
tion or  language  of  the  person  addressed.  Any  confession, 
however,  made  to  an  officer,  or  person  injured,  without  any 
such  inducement  as  above  supposed,  is  good  evidence.  And, 
if  made  to  any  indifferent  person,  it  is  immaterial  whether 
it  was  or  was  not  extracted  by  promises  or  pressure. 
Moreover,  any  fact  discovered  in  consequence  of  a  con- 
fession which  must  itself  be  disregarded,  is  not  the  less 
evidence  by  reason  of  the  manner  in  which  it  was  brought 
to  light. 

The  following  are  among  the  leading  rules  applicable  to 
evidence  in  general : 

(i)     The  matter  in  issue  must  be  proved  by  the  party  who 

states  the  affirmative  in  substance, 
(ii)    The  evidence  must  correspond  with  the  allegations, 
and  be  directed  to  the  point  at  issue  (See  Character). 
It  is  sufficient  if  the  substance  of  the  case  be  proved, 
(iii)  If  a  man  by  his  own  wrongful  act  withhold  evidence, 
every    presumption    to    his    disadvantage    will    be 
adopted, 
(iv)  The  best  evidence  of  which  the  nature  of  the  case 
admits  must  be  given.     Secondary  evidence  is  only 
admissible  where  the  absence  of  primary  evidence  is 
satisfactorily  explained.       Circumstantial    evidence, 
which  is  in  its  nature  secondary,  is  therefore  to  be 
allowed    only    where    direct    evidence    cannot    be 
supplied, 
(v)    One  witness  is  sufficient,  if  he  can  prove  the  neces- 
sary facts.       The    uncorroborated    evidence   of    an 
accomplice  is,  however,  not  to  be  relied  upon, 
(vi)  A  witness  must  only  state  facts.     His  mere  opinion 
is  no  evidence.     This  rule  is  subject,  however,  to  the 
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exception    which  admits  the   opinion  of    scientific 

witnesses  in  certain  cases, 
(vii)  Hearsay  evidence  is  inadmissible,  and  conversations 

which  have  taken  place  out  of  the  hearing  of  the 

party  to  be  affected  cannot  be  given  in  evidence. 

This  is  an  important  rule,  but  need  not  be  pushed,  as 

it  too  frequently  is,  to  the  point  of  superstition  and 

absurdity. 
It  is  usual  to  produce  in  court  the  instrument  alleged 
to  have  been  employed  in  the  commission  of  an  offence,  as 
weU  as  anything  of  a  portable  description  immediately  con- 
nected with  the  charge,  as  the  best  evidence  of  their  actual 
nature. 

Witnesses  in  General. — Any  person,  of  any  age,  what- 
ever may  have  been  his  antecedents,  and  whatever  his 
interest  in  the  result,  is  competent  to  give  evidence,  if  he 
seems  to  have  sufficient  discretion  to  understand  the  nature 
of  an  oath.  "Witnesses  of  various  religious  persuasions  may 
be  sworn,  or  make  declaration,  according  to  their  several 
tenets.  A  Jew  is  sworn  hatted  over  the  Pentateuch ;  and 
nothing  is  required  of  a  Quaker  beyond  his  peculiar  affirma- 
tion. By  24-5  Vict.  c.  66,  if  any  person  be  unwilling  from 
alleged  conscientious  motives  to  be  sworn,  the  court,  *  upon 
being  satisfied  of  the  sincerity  of  such  objection,'  may  receive 
his  solemn  declaration.  And,  under  32-3  Vict.  c.  68,  sec.  4, 
a  similar  declaration  may  be  accepted  from  any  person  who 
objects  to  take  an  oath,  or  is  objected  to  as  a  person  upon 
whom  no  oath  would  be  binding,  if  the  court  be  satisfied 
that  it  would  in  fact  have  no  binding  effect  upon  his  con- 
science. Any  false  statement  wilfully  made  afterwards 
renders  him  liable  to  the  pains  of  perjury. 

Any  witness  who  refuses  to  be  sworn,  or  otherwise  placed 
under  an  obligation  to  give  evidence,  or  who  subsequently 
refuses  to  answer  questions  properly  put  to  him,  without  just 
excuse,  may  be  committed  by  any  Justice  present  to  the 
House  of  Correction  for  seven  days,  unless  he  in  the  mean- 
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time  consent  to  be  examined  and  answer  (11  &  12  Vict, 
c.  43,  s.  7).  As  regards  privileged  communications,  see 
Solicitors. 

4 

The  policy  of  the  law  is  that  every  witness  in  a  court  of 
justice  should  speak  with  absolute  freedom  and  unreserve. 
Consequently,  no  witness  is  liable  in  damages  for  anything 
which  he  may  answer  or  say  in  his  capacity  as  such,  even 
upon  the  score  that  the  words  complained  about  were 
prompted  by  sheer  malice  and  bad  faith ;  Dawkins  v.  Mokeby, 
L.  K.  7  H.  L.  775 ;  Seaman  v.  Netherdift,  41  J.  P.  389. 

Dying  declarations. — Any  statement  made  by  a  dying 
person,  touching  the  infliction  of  the  injury  of  which  he  is 
dying,  may  be  given  in  evidence  at  any  subsequent  trial  or 
inquiry  in  relation  to  the  cause  of  his  death.  But  it  must 
appear  that  he  was  not  only  aware  of  his  danger,  but  without 
hope  of  recovery.  Under  such  circumstances  the  law  pre- 
sumes that  the  moral  inducement  to  speak  the  truth  will  be 
sufficiently  powerful  without  the  additional  obligation  of  an 
oath.     See  also  Witnesses,  page  459. 

Examination  of  Witnesses.— Generally  speaking,  a 
witness  upon  his  examination  in  chief,  t.e.,  by  the  party  for 
whom  he  is  called,  must  not  be  asked  *  leading  questions,' 
that  is  to  say,  questions  couched  in  such  form  as  to  lead  to 
and  suggest  the  answer  desired.  On  cross-examination  by 
the  opposite  and  presumably  hostile  side,  this  rule  does  not 
apply.  A  re-examination  must  be  confined  to  questions 
tending  to  show  the  true  bearing  of  facts  elicited  by  cross- 
examination;  and  new  facts,  not  tending  to  explain  the 
witness'  previous  answers,  are  not  to  be  introduced. 

It  is  the  daily  practice  to  allow  constables  and  others  to 
refresh  their  memories  from  memoranda  made  at  the  time  of 
the  transaction  in  question,  or  soon  afterwards.  But  it  must 
be  understood  that  they  then  speak  from  revived  recollection, 
and  not  from  the  mere  contents  of  the  paper.  The  copy  of 
an  affiche,  &c.,  or  words  printed  up,  may  be  read  aa  secondary 
evidence,  the  original  not  being  available ;  but  a  constable 
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who  made  a  pencil  transcript,  which  he  afterwards  recopied 
in  ink,  was  not  permitted  to  read  the  latter  (see  Rule  iv). 

A  witness  is  not  bound  to  answer  any  question,  if  the 
answer  thereto  would,  in  the  opinion  of  the  Judge,  have  a 
tendency  to  expose  him  to  any  criminal  charge,  or  penalty, 
which  the  Judge  regards  as  reasonably  likely  to  be  preferred 
or  sued  for;  see  Re  Reynolds^  Ch.  App.,  March  16,  1882; 
46  J.  P.  533. 

He  may,  however,  with  a  view  to  impeach  his  credit,  be 
asked  in  cross-examination  whether  he  has  beeo  convicted  of 
any  particular  crime,  &c. 

Any  Justice,  in  special  or  petty  sessions,  in  case  it  shall 
appear  that  any  person  has  been  guilty  of  perjury  during  the 
proceedings,  may  direct  him  to  be  prosecuted  and  commit 
him  for  trial.     See  Perjury. 

Criminal  Proceedings. — ^Evidence  of  Parties — their 
Husbands  and  Wives. — As  we  have  already  pointed  out 
(Prelim.  Notes,  Ch.  VI.)  the  summary  jurisdiction  of 
Justices  extends  over  two  distinct  classes  of  cases,  the  one 
in  its  nature  of  a  criminal,  the  other  of  a  civil  character. 
The  first  includes  all  charges,  not  necessarily  implying 
actions  mala  in  se,  upon  which  a  man  is  liable  to  be 
convicted,  and  fined  or  imprisoned.  In  all  proceedings  of 
this  kind,  the  prosecutor  may  appear  as  a  witness ;  while  the 
accused,  as  a  general  rule,  is  neither  competent  nor  compellable 
to  give  evidence  for  or  against  himself.  And  no  husband  is 
competent  or  compellable  to  give  evidence  for  or  against  his 
wife,  or  vice  versd.  The  latter  doctrine,  however,  is  subject 
to  a  very  wide  apparent  exception.  Upon  any  Information 
laid  by  one  man  against  another,  the  prosecution  is  supposed 
to  be  reaUy  undertaken  on  behalf  of  the  Crown.  In  accord- 
ance with  this  theory,  the  party  who  sets  the  law  in  motion 
is  a  *  nominal  prosecutor,'  and  no  more.  Consequently  his 
wife's  evidence  in  the  matter  is,  technically  speaking,  neither 
for  nor  against  him  personally.  Thus  if  A.  inform  against 
B.  for  assault,  Mrs.  A  is  a  competent  witness  in  support  of 
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the  charge;  or  she  may  be  called  by  B.  to  support  his 
version  of  the  story.  But  Mrs.  B.  cannot  give  evidence 
either  for  or  against  her  husband,  and,  consequently,  may 
not  speak  at  alL 

There  are  some  few  statutory  exceptions  to  the  rule  that  a 
defendant  cannot  give  evidence  for  himself,  or  call  his  wife 
in  support  of  his  case,  which  will  be  found  noticed  under 
the  titles  *  Adulteration  of  Food,'  *  Contagious  Diseases,' 
*  Drunkenness,*  *  Intoxicating  Liquor  Laws,'  *  Workmen,'  &c 
And  a  husband  may  give  evidence  against  his  wife,  and  a 
wife  against  her  husband,  not  only  in  certain  events  provided 
for  by  the  'Married  Women's  Property  Act,  1882' — see 
page  250  (3) — ^but  upon  any  charge  of  unlawful  personal 
violence  inflicted  in  matrimonial  war. 

When  two  persons  are  charged  jointly,  neither  of  them 
(nor  the  wife  of  either)  can  give  evidence  either  for  or  against 
the  other ;  nor  can  any  statement  or  confession  of  the  one 
be  received  to  the  disadvantage  of  his  companion.  But  if 
the  case  be  dismissed  as  against  one,  or  if  he  plead  gmlty  to 
the  charge,  he  may  be  heard  as  a  witness  either  way.  When 
prisoners  are  tried  separately,  although  for  oflences  committed 
at  the  same  time  and  place,  they  may  be  treated  as  inde- 
pendent parties,  so  far  as  their  testimony  is  concerned. 

Evidence  of  Police-constables. — The  uncorroborated  evi- 
dence of  a  police-constable  ought  to  be  received  with  a  certain 
amount  of  caution.  Giving  the  force  credit,  as  a  class,  for 
the  highest  degree  of  integrity  and  goodwill,  they  are  ex- 
posed to  the  greatest  temptation  to  make  the  most  of  a  case. 
A  constable  with  a  charge  in  hand  must  be  a  much  better 
man  than  the  rest  of  us  if  he  would  rather  see  his  prisoner 
acquitted  than  not,  even  at  the  expense  of  a  rebuff  to  him- 
self. He  is  bound  to  make  his  story  hold  water,  or  to  stultify 
himself  for  telling  it  at  all.  And  who  does  not  know  how 
fatally  easy  a  thing  it  is  to  tint  facts,  or  to  report  the  spoken 
words  of  a  conversation  in  a  sense  in  which  they  were  never 
intended  %    One  may  bear  false  witness  of  the  most  danger- 
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ous  description  by  simply  modifying  an  accent.  All  this 
can  be  done,  not  only  without  tangible  falsehood,  or  any 
violation  of  literal  truth,  but  even  unwittingly  by  a  man  who 
has  only  one  reigning  motive  in  his  head.  Again,  when  an 
officer  has  been  foiled  about  a  charge  which  he  perhaps  hiiew 
to  be  well  founded,  suppose  against  a  pubHcan  for  infringing 
the  licencing  law,  what  a  temptation  to  put  oneself  in  the 
right  at  last !  Is  the  enemy  to  smile  for  ever  in  the  com- 
placency of  an  unrighteous  triumph  ?  And,  when  the  chance 
comes,  what  wonder  if  it  is  not  allowed  to  slide,  when  that 
can  possibly  be  prevented.  We  must  not  forget,  moreover, 
although  it  is  an  ungracious  topic,  that  to  back  up  the  story 
of  a  brother-constable  is  a  duty  which,  on  the  do  ut  des  prin- 
ciple, let  alone  a  natural  esprit  de  corps,  may  sometimes  be 
rather  too  religiously  fulfilled.  Finally,  constables,  from 
training  and  habit,  usually  deliver  their  evidence  with  a 
certain  degree  of  assurance  and  aplomb  which  in  itself  invites 
confidence,  and  disarms  the  suspicion  of  exaggeration  which 
is  so  often  excited  by  the  manner  of  an  ordinary  prosecutor. 
They  are,  in  short,  the  professionals  in  the  game,  and  play 
-with  corresponding  advantage.  Nothing  above  said  need 
wound  the  susceptibilities  of  the  most  sensitive  member  of 
the  force.  We  have  talked  about  the  ordinary  conditions  of 
human  nature.  We  wiU  admit,  if  he  likes,  that  there  are 
fewer  black  sheep  in  the  police  fold  than  in  any  other, 
Unfortunately,  as  every  shepherd  knows,  there  are  black 
sheep,  everywhere.  And  when  this  bad  animal — or  rather 
our  old  friend  thq  sheep-skin  wolf — is  detected  in  a  position 
so  fraught  with  danger  to  the  communijiy  he  must  be  dealt 
with  as  caput  lupinum,  *  It  is  on  the  honest  testimony 
given  by  the  police,'  observed  Mr.  Justice  Hawkins  (Stafford 
Assizes,  July  19,  1879),  *that  the  lives  and  liberties  of 
people  often  depend  ;  and  it  is  only  by  enforcing  the  severest 
sentences  against  those  who,  thus  placed,  betray  their  oaths, 
that  the  public  themselves,  and  those  whose  lives  and  liber- 
ties are  at  stake,  can  enjoy  the  protection  to  which  they  are 
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entitled.'  The  prisoners,  two  constables,  who  had  falsely- 
charged  a  publican  with  having  been  drunk  on  his  premises, 
were  each  sent  for  five  years'  penal  servitude. 

Civil  Proceedings. — Eyidence  of  Parties,  &c. — In  cases 
of  Complaint,  including  proceedings  in  Bastardy,  as  distin- 
guished from  those  commenced  by  Information,  and  where 
the  plaintiffs  object  merely  is  to  obtain  an  Order  for  the  pay- 
ment of  money,  or  for  the  doing  of  some  act  which  ought  to 
be  done,  we  are  no  longer  fettered  by  the  rules  which  affect 
criminal  proceedings.  Here  the  right  and  liability  to  give 
evidence  extends  to  all  parties — husbands  and  wives. 

One  point  only  arising  out  of  the  matrimonial  relationship 
must  be  remembered,  and  should  be  jealously  respected. 
Neither  husband  nor  wife  is  cx)mpellable,  under  any  circum- 
stances, to  disclose  any  communication  made  by  either  of 
them  to  the  other  during  their  marriage  (16-7  Vict.  c.  83, 
s.  3). 

Documentary  Evidence.  —  The  party  relying  upon  a 
written  document  must  produce  it  at  the  hearing.  If  he 
be  unable  to  do  so,  he  is  at  liberty,  upon  accounting  for  its 
non-production  to  the  satisfaction  of  the  court  (but  not 
otherwise),  to  give  secondary  evidence  of  its  contents,  either 
by  a  copy  or  verbally. 

If  the  document  be  in  the  hands  of  the  other  side,  he 
should  give  them  previous  notice  to  produce  it  at  the 
hearing,  and  in  default  may  give  secondary  evidence  of  its 
contents.  This  warning  is  not  essential  when,  from  the 
nature  of  the  ease,  the  opposite  side  must  be  aware  that  they 
will  be  required  to  produce  the  writing ;  nor  can  they  urge 
want  of  notice  when  they  actually  have  it  in  court.  Letters 
and  writings  generally  cannot  be  received  in  evidence  until 
their  authenticity  is  proved  by  some  one  who  can  speak  to 
the  handwriting  of  the  author. 

As  regards  written  documents  which  purport  to  contain 
the  terms  of  any  bargain  or  engagement,  the  general  rule  is, 
that  extrinsic  evidence  is  not  admissible  to  contradict  or  vary 
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the  terms  thus  embodied,  although  it  may  be  resorted  to  ad 
libitum  for  the  purpose  of  explaining  what  has  been  written. 
See  Agreements. 

Perhaps  the  above  may  be  sufficient  for  the  ordinary 
exigencies  of  petty  sessions.  Indeed,  beyond  the  first 
elementary  propositions,  nobody  ever  yet  learnt  *  evidence  * 
out  of  a  book.  One  must  be  familiar,  to  some  extent,  with 
its  application  in  actual  practice  before  setting  too  confident 
a  value  upon  the  result  of  the  most  diligent  study. 

EXCISE.  Proceedings  for  penalties  under  the  various 
statutes  relating  to  the  Excise  were  formerly  attended  by 
certain  peculiarities,  which  no  longer  exist.  Justices,  as  a 
rule,  could  not  mitigate  a  prescribed  penalty  (as  for  keeping 
a  dog,  carrying  a  gun,  or  hawking  hardware  without  licence) 
to  less  than  one-fourth.  Any  further  indulgence  lay  in  the 
discretion  of  the  Commissioners.  Penalties  were  enforced 
by  distress,  and,  in  default,  the  offender  might  be  committed 
until  satisfaction  made,  or  the  Commissioners  were  pleased  to 
order  his  release.  Previously  to  the  40  Vict.  c.  13,  s.  5, 
Justices  had  no  power  to  .award  costs.  By  the  Summary 
Jurisdiction  Act  (sec.  53)  the  ordinary  incidents  of  summary 
jurisdiction  are  made  applicable  to  all  summary  proceedings 
under  statutes  relating  to  H.  M.  revenue  under  the  control 
of  th^  Commissioners  of  Inland  Eevenue  or  of  the  Customs 
When  the  sum  adjudged  by  conviction  under  any  such 
statute  exceeds  £50,  the  period  of  imprisonment  on  non- 
payment, or  in  default  of  distress,  may  exceed  three  but  must 
not  exceed  six  months.  All  penalties  under  any  Act  relating 
to  the  Inland  Kevenue  go  to  Her  Majesty,  and  are  to  be  paid 
to  the  Commissioners  or  their  officers. 

EXPLOSIVES  ACT,  1875.  Considering  the  extent  and 
importance  of  the  interests  involved,  the  38  Vict.  c.  17,  was 
by  no  means  conspicuous  in  its  original  dimensions.  But  it 
contained  a  vigorous  element  of  after-growth  in  a  provision 
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for  the  making  of  Orders,  both  by  Her  Majesty  in  Council 
and  by  the  Secretary  of  State,  which  were  thereafter  to 
become  engrafted  upon  its  earlier  form.  There  is  no  doubt 
but  that  it  would  have  been  a  fatal  mistake  to  expose  the 
numerous  minute  details  required  in  an  enactment  of  this 
description  to  the  frank  handling  of  a  committee  of  the  whole 
House. 

By  sec.  69,  the  duty  id  imposed  upon  every  Local  Autho- 
rity of  carrying  into  effect,  within  their  jurisdiction,  the 
powers  vested  in  them  under  the  Act.  These  authorities  are 
the  Court  of  the  Lord  Mayor,  &c.,  in  the  City — the  Metro- 
politan Board  of  Works  within  its  jurisdiction — ^the  Council 
in  every  Borough  not  assessed  to  the  County-rate — Harbour 
Authorities — and,  elsewhere.  Justices  in  petty  sessions. 

Under  an  Order  in  Council  (5  Aug.  1875)  all  explosives 
are,  for  the  purposes  of  the  Act,  divided  into  seven  classes, 
viz. : — 

1.  Gunpowder,  ordinarily  so  called. 

2.  Nitrate-mixture  (including  pyrolithe,  <fec.). 

3.  Nitro-compound  (nitro-glycerine,  dynamite,  gun-cotton, 
&c.). 

4.  Chlorate-mixture  (chiefly  blasting  powders). 

5.  Fulminates  of  various  kinds. 

6.  Ammunition  (in  three  divisions). 

7.  Firework  composition  and  manufactured  fireworks. 

We  will  pass  over  the  grander  features  of  the  Act,  provid- 
ing for  the  government  of  mills  and  magazines,  in  favour  of 
matters  which,  if  of  less  apparent  importance,  are  at  least 
more  frequently  heard  of  in  petty  sessions. 

Ounpowder  Stores  (sec.  15). — ^These  may  be  kept  upon 
licence  from  the  local  authority,  valid  only  for  the  person 
named,  limiting  the  quantity  of  powder  authorised  to  be 
kept,  and  renewable  annually.  Not  more  than  two  tons 
may  be  held  in  any  such  store.  Rules  are  to  be  observed, 
including  the  providing  of  working  clothes  without  pockets, 
Ac,  the  breach  of  any  of  which  may  involve  the  forfeiture 
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of  the  entire  stock  of  powder,  in  addition  to  a  ten  pound  • 
penalty. 
Sale  of  Onnpowder  and  Fireworks  by  Setail  Dealers. 

— Any  person  desirous  of  carrying  on  the  retail  sale  of  gun- 
powder, or  any  other  explosive,  must  register  his  name  with 
the  local  authority.  No  licence  is  required,  and  the  party 
need  simply  state  whether  he  intends  to  keep  gunpowder 
only  or  *  mixed  explosives,'  which  (barring  the  fulminates)  in- 
cludes the  whole  series  mentioned  above.  As  regards  this 
registration,  which  is  renewable  annually,  the  local  authority 
have  no  discretion.  The  maximum  amount  of  explosive 
allowed  to  be  kept  on  such  premises,  if  registered  for  gun- 
powder only,  is  200  lb.,  and  not  more  than  50  lb.  if  stored  in 
a  dwelling-house,  unless  under  the  protection  of  a  fire-proof 
safe,  in  which  case  1001b.  may  be  kept.  On  premises  registered 
for  *  mixed  explosives '  (Order  in  Council  No.  7),  if  fireworks 
only  be  kept,  200  lb.  weight  are  allowed.  When  other 
explosives  are  in  question,  the  amount  varies  according  to  the 
nature  of  the  place,  as  well  as  the  quality  of  the  explosive. 

As  regards  the  retail  sale  of  gunpowder  and  fireworks,  the 
following  rules  are  laid  down,  and  are  in  most  places  very 
vigorously  enforced.  Under  sec.  32,  all  gunpowder  over 
1  lb.  in  weight,  when  publicly  exposed  for  sale  or  sold,  must  be 
in  a  substantial  bag  or  canister,  made  and  closed  so  as  to 
prevent  escape,  and  marked  with  the  word  *  Gunpowder.* 
Xo  loose  powder,  over  1  lb.  in  weight,  may  therefore  be 
kept  open  for  sale  in  any  shop.  By  Order  in  Council,  No.  9, 
all  explosives  of  the  firework  class,  exceeding  5  lb.  in 
weight,  must  be  stored  in  a  *  receptacle '  exclusively  appro- 
priated to  that  purpose.  The  situation  of  this  receptacle  is 
left  to  the  proprietor,  and  it  need  not  bear  any  mark  or  label 
so  long  as  its  contents  are  not  exposed  for  public  sale.  But 
no  fireworks  over  5  lb.  in  weight  must  be  so  exposed  or  sold, 
unless  securely  packed,  and  labelled  "Fireworks — Explosive." 
Not  more  than  5  lb.  weight  of  loose  fireworks  must  there- 
fore ever  be  exhibited  on  the  counter,  &c. ;  and  it  follows 


r88  EXPLOSIVES  ACT. 

-that  the  store  receptacle,  if  allowed  to  stand  in  the  shop, 
which  should  never  be  the  case,  must  upon  no  account  be 
opened  there,  in  order  to  take  out  articles  required  by 
customers.  In  addition  to  these  rules,  every  registered  person 
is  boimd  (see.  23)  to  take  every  reasonable  precaution  for  the 
prevention  of  accident  by  fire  or  explosion.  He  is  bound 
also  (sec  69)  to  show,  upon  demand,  to  the  officer  of  the 
Local  Authority  every  place  in  which  explosives  in  his  pos- 
session are  kept,  and  to  allow  him  to  take  samples,  <&c. 

Very  extensive  powers  are  given  by  the  Act  to  Government 
Inspectors  (sec.  55,  &c.)  who  are  bound  to  see  that  all 
regulations  are  effectually  carried  out.  Provision  is  also 
made  (sec.  73)  for  the  search  of  any  place  where  there  is 
reason  to  believe  that  any  offence  has  been  or  is  being  com- 
mitted with  respect  to  explosives. 

Powder,  Ac,  for  Private  Use. — ^The  maximimi  quantity 
which  may  be  kept  for  private  use  (Order  in  Council,  No.  8) 
is  30  lb.  of  plain  gunpowder,  or  150  lb.  made  up  in  safety — 
i.e.,  breech-loading — cartridges.  In  lieu  of  the  30  lb.  of 
gunpowder,  15  lb.  of  other  explosive  may  be  substituted. 
No  explosive,  however,  may  be  kept  for  private  use  which 
is  not  authorised  to  be  manufactured,  or  imported  for  general 
sale  ;  nor  any  article  pf  the  5th  class.  But  any  quantity  of 
fireworks  is  allowable  if  intended  for  use  within  fourteen  days, 
and  stored  in  a  safe  place.  And  carriers  and  others  may 
convey  gunpowder,  subject  to  the  provisions  of  the  Act  with 
respect  to  such  conveyance. 

Legal  Proceedings. — ^Every  offence  under  this  Act  may 
be  prosecuted  either  on  indictment  or  before  two  Justices  in 
petty  sessions.  The  latter  cannot  impose  a  penalty  exceeding 
£100  (exclusive  of  costs  and  forfeiture)  or  imprisonment  for 
more  than  one  month  (sec.  91).  Arid  where  a  penalty  beyond 
the  above  amount  is  in  question  the  defendant  may  demand 
to  be  indicted  (sec.  92).  Where  a  court  has  power  to  forfeit 
any  explosive,  &c.,  it  may,  instead  of  ordering  such  forfeiture, 
impose  an  equivalent  penalty  (sec.  89). 
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Appeal  from  any  order  or  conviction  of  a  court  of  summary 
jurisdiction  by  which  the  sum  adjudged  to  be  paid,  including 
costs  and  forfeiture,  exceeds  £20. 

Penalties  (recoverable  by  distress),  if  upon  prosecution  of 
Government  Inspector,  to  Exchequer ;  otherwise  to  county 
or  borough  fund. 

The  Act  provides  for  the  following,  among  other 

OFFENCES. 
[Sec,  if  neceasa/ry,  note  on  Summary  Jurisdiction.] 

N.B. — (1)  Any  person  guilty  of  any  offence  punishable  by 
a  tine,  may  be  ordered  to  be  imprisoned  with  hard  labour,  in 
lieu  of  pecuniary  penalty,  for  not  more  than  six  months  (f.e., 
one,  upon  summary  conviction,  see  above)  if  the  offence 
was,  in  the  opinion  of  the  court,  calculated  to  endanger,  or 
cause  serious  injury  to,  any  person,  or  to  cause  a  dangerous 
accident,  and  was  wilfully  committed  by  the  negligence  or 
default  of  the  accused  (sec.  79). 

(2)  All  the  following  offences,  except  7,  9  and  10,  involve, 
upon  conviction,  the  forfeiture  (discretionary  except  as  to 
No.  1)  of  all  explosives  on  the  premises  : — 

1.  (Sec.  4).  Making  gunpowder  or  other  explosive  at  any 
unlicenced  place  [£100  per  day], 

2.  (Sec.  5).  Keeping  explosives,  except  upon  licenced  or 
registered  premises ;  or,  for  private  use,  in  quantities 
limited  as  above  [2^.  per  lb.]. 

3.  (Sec.  17).     Breaking  general  rules  as  to  stores  [£10], 

4.  (Sec.  22).  Same  offence  as  to  registered  premises  [2^.  per 
lb.  in  respect  of  which,  or  being  on  the  premises  in  which 
the  offence  was  committed], 

5.  (Sec.  32).  Selling  or  exposing  explosives  for  sale,  other- 
wise than  as  required  by  this '  section,  as  above 
explained  [40^.]. 

6.  (Sec.  33).  Breach  of  rules  as  to  the  packing  of  explosives 
for  conveyance  [£20]. 
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7.  (Sec.  69).  Occupier  of  stores  or  registered  premises  failing 
to  admit  or  obstructing  officer  of  local  authority  [£20. 
JSTo  forfeiture]. 

8.  (Sec.  73).  Person  failing  to  admit  or  obstructing  officer 
authorised  to  search  premises  [£50]. 

9.  (Sees.  30,  80).  Hawking  or  exploding  fireworks,  &c.,  in 
public  thoroughfare,  or  selling  to  children,  see  Fire- 
works. 

10.  (Sec.  77).  Trespassing  upon  factory  or  magazine,  or  land 
adjoining,  in  the  same  occupation  [£5] ;  or  stranger 
found  committing  any  act  tending  to  cause  explosion  or 
fire  thereon  [£50]. 

EXTRADITION  OF  CBIMINALS.  Any  Justice  may, 
as  we  have  seen  (Prelim.  Notes,  p.  24),  upon  information 
that  any  person  has  committed  an  indictable  offence  within 
his  jurisdiction,  at  once  grant  a  warrant  for  his  apprehension. 
But  this  warrant,  of  course,  cannot  primd  facie  be  executed 
upon  foreign  soil.  Assuming,  however,  that  the  accused  has 
escaped  to  a  country  with  which  we  have  a  reciprocal  treaty 
for  the  purpose,  it  should  be  forwarded,  together  with  the 
depositions,  to  the  Home  Secretary,  who  is  thereupon 
authorised  to  take  steps  which  may  result  in  the  foreign 
authorities  either  executing  the  warrant  themselves  and 
delivering  the  offiender  to  our  officer,  or  giving  the  latter  the 
opportunity  of  arresting  his  prisoner  himself. 

In  the  case  of  criminals  escaping  to  England  from  any 
country  with  which  reciprocal  arrangements  have  been  made, 
it  is  provided  by  33-4  Vict.  c.  52  (see  also  36-7  Vict.  c.  60), 
that  no  such  person  shall  be  surrendered  if  his  offence  be 
merely  of  a  political  character,  and  not  upon  the  list  of  *  extra- 
dition crimes,'  which  include  the  graver  varieties  of  violence, 
theft,  and  fraud.  A'  requisition  for  the  surrender  of  a  foreign 
fugitive  must  be  made  by  the  diplomatic  representative  of  his 
country  to  the  Secretary  of  State,  who  thereupon  may  order 
a  metropolitan  police  magistrate  to  issue  his  warrant  for  the 
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apprehension  of  the  accused.  Should  the  police  magistrate 
be  satisfied  that  the  prisoner  is  charged  with  an  *  extradition 
crime/  and  that  the  evidence  is  such  as  would  justify  his 
committal  for  trial  had  the  oflfence  been  committed  in  England, 
he  wiU  send  him  to  prison  to  await  the  Secretary  of  State's 
warrant  for  his  surrender.  The  prisoner  has,  however,  fifteen 
days  during  which  he  may  apply  for  a  writ  of  habeas  corpus, 
being  in  the  nature  of  an  appeal  from  the  magistrate's  decision. 

Treaties  of  reciprocity  exist  between  this  country  and 
Austria,  Belgium,  Brazil,  Denmark,  France,  Grermany, 
Hayti,  Italy,  the  Netherlands,  Spain,  Sweden  and  Norway, 
Switzerland,  and  the  United  States. 

It  must  not  be  concluded,  however,  that  a  person  who 
escapes  to  Portugal  or  Kussia,  or  any  other  non-reciprocating 
territory,  is  therefore  absolutely  safe.  The  police,  all  the 
world  over,  are  understood  to  be  upon  friendly  terms ;  and 
the  production  of  a  warrant  in  due  form  is  frequently  sufficient 
to  induce  them,  as  matter  of  professional  courtesy,  to  get  rid 
of  an  undesirable  visitor,  and  escort  the  individual  wanted  on 
board  a  Britieh  vessel. 

See  also  *  Fugitive  Offenders  Act,  1881,'  44-6  Vict.  c.  69. 

FACTORY  ACT,  1878.  Demolishing  at  one  stroke  all 
previously  existing  Factory  and  Workshop  Acts,  the  41 
Vict.  c.  16  took  undisputed  possession  of  the  ground.  The 
places  of  labour  to  which  it  relates  are: — 

L  Textile  Factories,  or  premises  upon  which  steam  or 
other  mechanical  power  is  used  in  preparing  or  manufactur 
ing  cotton,  silk,  fibre,  &c. 

II.  Non-Textile  Factories,  including — 

(1)  Print  works,  bleaching  and  dyeing  works,  earthen- 
ware, lucifer-match,  percussion-cap,  cartridge,  paper-staining, 
and  fustian-cutting  works,  blast  furnaces,  copper  and  iron 
mills,  foundries,  metal  and  indiarubber  works,  paper  mills, 
glass  works,  tobacco  factories,  letter-press  printing  works 
book-binding  works  and  flax  mills. 
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(2)  Hat-works,  rope-works,  bakehouses,  lace  warehouses, 
ship-yards,  quarries,  and  *  pit  banks,'  where  steam  or  other 
mechanical  power  is  employed. 

(3)  Any  premises  upon  which  manual  labour  is  exercised 
for  gain,  in  making,  ornamenting,  or  finishing  for  sale,  any 
article,  and  upon  which  steam  or  other  mechanical  power  is 
employed. 

III.  Workshops,  including  the  works  marked  (2)  above, 
where  mechanical  power  is  not  employed,  and  also  any  pre- 
mises, room,  or  place  (not  being  a  Factory),  in  which  manual 
labour  is  exercised  for  gain,  in  making,  ornamenting,  or 
finishing  for  sale,  any  article,  and  to  or  in  respect  of  which 
the  employer  of  the  persons  working  therein  has  the  right 
of  access  or  control. 

Over  all  these  industries,  inspectors,  appointed  by  the 
Secretary  of  State,  are  for  the  future  placed  in  charge.  They 
may  enter  and  inspect  by  day  any  place  which  they  believe 
to  be  a  factory  or  workshop  as  above  defined,  and  visit  by 
day  or  night  any  such  establishment  when  anybody  is  at 
work.  It  is  necessary,  however,  to  procure  a  Justices' 
warrant  before  entering  any  place  which  is  actually  used  as 
a  dwelling  as  well  as  a  workshop.  They  may  not  only 
ascertain  for  themselves  that  every  requirement  of  the  Act 
is  being  complied  with,  and  inspect  and  overhaul  everything 
and  everybody  on  the  premises,  but  they  enjoy  the  singular 
privilege  of  cross-questioning  any  person  whom  they  may 
have  reasonable  cause  to  believe  to  be,  or  to  have  been  within 
the  preceding  two  months,  employed  in  a  factory. or  work- 
shop, and  of  making  him  not  only  answer  but  sign  a  certifi- 
cate that  he  has  told  the  truth. 

.  Elaborate  provisions  are  made  for  securing,  as  far  as 
possible,  cleanliness  and  the  main  conditions  of  health,  and 
for  the  adoption  of  all  available  precautions  against  accidents 
from  machinery. 

Jealous  and  stringent  rules  regulate  the  hours  of  employ- 
ment, meal  times,  and  holidays  of  young  persons,  women. 
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and  children,  while  the  instruction  of  the  latter  is  provided 
for  as  already  noticed  under  the  heaij  of  Education.  No 
child  under  10  may  be  employed  in  any  factory  or  workshop. 

We  will  not  follow  the  Act  into  its  various  details,  many 
of  which  are  necessarily  of  a  special  character.  The 
pecuniary  penalties  attached  to  its  violation  will  be  found 
at  sec.  81. 

All  offences  may  be  prosecuted,  and  all  fines  recovered 
before  a  court  of  summary  jurisdiction.  Information  within 
three  months  at  latest  (sec.  91).  Fines  to  the  Exchequer. 
Appeal  in  all  cases,  upon  notice  within  ten  days. 

FALSE  PEETENCES.  '  Whosoever  shall  by  any  false 
pretence  obtain  from  any  person  any  chattel,  money,  or 
valuable  security,  with  intent  to  defraud,'  is  guilty  of  the 
indictable  misdemeanour  bearing  the  above  name,  and  liable 
to  penal  servitude  for  five  years,  or  imprisonment  for  two 
(24-5  Vict.  c.  96,  s.  88).  Triable  at  sessions.  Bail  *  dis- 
cretionary.' 

Any  person  found  committing  it  may  be  immediately 
apprehended  by  any  one,  without  warrant,  and  carried  before 
a  Justice  (sec.  103). 

The  net  would  indeed  be  widely  spread  if  the  above  clause 
were  to  be  taken  in  its  widest  sense.  The  operation  which 
is  supposed  to  be  known  behind  counters  as  *  shaving  a  lady,' 
can  perhaps  seldom  be  performed  without  pretences  more  or 
less  unsubstantial  as  to  texture,  value,  durability,  and 
fashion,  all  intended  to  extract  her  money  as  rapidly  and  as 
plentifully  as  possible.  So  that  it  becomes  important  to 
discover  exactly  where  the  path  parts,  leading  on  the  one 
hahd  to  the  House  of  Correction,  on  the  other  to  a  civil 
•remedy,  should  any  exist. 

We  may  premise  that  the  *  intent  to  defraud '  need  not  be 
proved  aliunde,  if  the  court  be  satisfied  from  the  general 
tenour  of  the  case  that  the  transaction  was  in  itself  a 
swindle. 
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It  may  be  sufficient  for  the  present  to  remark  that  no 
mere  terms  of  commendation  or  the  reverse,  such  as  ordin- 
arily pass  between  buyer  and  seller,  fall  within  the  meaning 
of  the  Act.  There  must  be  (i)  an  intentional  and  specific 
statement  of  some  pretended  eonsting  fact,  which  the  maker 
knows  to  be  untrue ;  (ii)  it  must  be  material  to  the  matter  in 
hand ;  (iii)  it  must  be  made  with  intent  to  defraud ;  and  (iv) 
the  person  to  whom  it  is  addressed  must  in  point  of  fact 
believe  it,  and  make  over  property  upon  the  strength  of  it. 

We  will  only  cite  one  case  in  illustration,  which  is  inte- 
resting as  having  divided  the  C.  C.  K.  (R,  v.  Bryant  26 
L.  J.  M.  C.  84).  A  man  offered  plated  spoons  in  pledge, 
which  he  falsely  pretended  were  *  of  the  best  quality,  having 
as  much  silver  upon  them  as  Elkington's  A,  with  foundations 
of  the  best  materials.'  The  pawnbroker  swore  that  he  ad- 
vanced cash  entirely  upon  the  faith  of  this  representation. 
The  jury  convicted  the  prisoner. 

The  majority  of  the  court  decided  against  the  conviction, 
upon  the  ground  that  the  spoons  were  of  the  same  species  as 
represented,  although  of  inferior  quality;  in  other  words,  that 
the  prisoner  had  merely  puffed  his  goods. 

On  the  other  hand,  Willes,  J.,  observed,  *  It  appears  to  me 
that  the  quantity  of  silver  upon  Elkington's  "A"  spoons 
must  be  taken  to  be  a  fixed  quantity,  and  the  best  material 
for  the  foundation  of  such  plated  articles  must  have  been  a 
well-known  article  in  the  trade.  It  seems  to  me  that,  for  all 
practicitl  purposes,  the  prisoner's  statement  might  be  taken 
to  be  a  representation  as  to  a  fact  sufficiently  coming  within 
the  region  of  assertion  or  calculation  and  not  merely  of 
opinion.  Further,  it  is  found  that  in  this  case  the  money 
was  thereby  obtained.  If  this  were  mere  puffing  of  the 
article  offered  in  pledge — if  the  prisoner  had  said  no  more 
than  what  one  party  dealing  with  another  in  the  way  of 
business  might  expect,  the  jury  as  men  of  common  sense  and 
knowledge  of  the  world  would  have  abstained  from  coming 
to  the  conclusion  that  the  goods  were  obtained  by  a  false 
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pretence.  It  must  be  a  question  in  each  case  whether  what 
is  alleged  to  be  a  false  pretence  is  or  is  not  a  misrepresenta- 
tion of  a  specific  fact,  material  and  intended  to  defraud,  and 
which  did  defraud ;  or  whether  it  is  a  mere  puffing  by  which 
a  person  ought  not  to  be  taken  in.* 

Probably  the  reasoning  and  conclusion  of  the  learned 
judge  will  be  accepted  by  most  readers. 

We  have  instances  of  false  pretences  in  the  familiar 
*  begging-letter,*  in  the  case  of  people  who  raise  money  by 
worthless  cheques,  or  upon  the  notes  of  an  extinct  bank ;  in 
that  of  a  man  who  pretends  to  be  •a  bachelor  and  induces  a 
woman  to  advance  money  for  their  wedding ;  and  in  that  of 
Mr.  Lawrence  who  obtained  one  shilling  upon  the  pretence 
that  he  could  evoke  spirits  who  would  ring  bells  and  play 
upon  the  tambourine  (R,  v.  Lawrence^  Q.  B.,  April  14, 
1877';  41  J.  P.  549). 

The  Act  above  cited  extends  to  cases  where  the  goods,  &c., 
are  procured  to  be  delivered  to  a  third  party  (sec.  89),  as 
well  as  to  those  in  which  the  execution  of  a  security,  &c.,  is 
obtained  by  fraud  (sec.  90).  As  regards  obtaining  credit  by 
false  pretences,  see  page  95.  Seduction  under  false  pretences 
is  a  distinct  offence ;  see  page  120  (5).  The  attempt  to  obtain 
property  by  false  pretences  is  an  indictable  misdemeanour. 
Endeavouring  to  collect  alms  in  this  manner  is  summarily 
punishable  :  see  Vagrants  (14). 

In  conclusion,  we  will  draw  attention  to  the  important 
distinction  between  false  pretences  and  one  particular  phase 
of  larceny  (see  p.  288).  If  I  fraudulently  induce  a  man  to  lend 
or  entrust  me  with  goods  or  money,  and  then  make  away 
with  them,  this  is  stealing,  because  the  late  proprietor  never 
assented  in  his  mind  to  my  treating  them  as  my  own.  But 
if  I  fraudulently  induce  him  to  part  with  his  ovmerahip  of 
goods  or  money,  which  he  thereupon  assents  to  my  carrying 
off  and  dealing  with  as  my  own,  this  is  not  stealing.  I  have 
obtained  them  not  by  theft  but  by  false  pretences. 

Upon  the  trial  of  a  person  indicted  for  *  false  pretences,* 

k2 
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he  is  not  entitled  to  be  acquitted  merely  becanse  the  Court 
may  be  of  opinion  that  he  ought  properly  to  have  been 
charged  with  *  larceny';  and  in  all  cases  of  doubt,  a  prisoner 
should  be  committed  for  the  former  offence. 

Why  *  False  pretences '  should  have  been  excluded  from 
the  First  Schedule  of  the  new  Summary  Jurisdiction  Act  is 
not  very  obvious.  There  seems  no  conceivable  reason  why 
a  person  charged  with  stealing  or  embezzling  a  sovereign 
should  be  eligible  fo^  summary  justice,  while  (except  in  the 
case  of  a  child  under  12)  the  person  who  has  simply  ob- 
tained one  by  means  of  a  quiet  fib  is  obliged  to  go  for  trial. 
See  Chapter  VIII.,  p.  55. 

PELONT.  The  term  Felony,  at  Common  Law,  included 
every  offence  which  occasioned  a  forfeiture  of  lands  or  goods. 
To  this  deprivation  the  punishment  of  death  was,  in  the  good 
old  times,  almost  invariably  superadded.  '  It  is  a  melancholy 
truth,*  observed  Blackstone,  writing  when  George  the  Third 
was  King,  *  that  among  the  variety  of  actions  which  men  are 
daily  liable  to  commit,  no  less  than  a  hundred  and  sixty 
have  been  declared  by  Act  of  Parliament  to  be  felonies 
without  benefit  of  clergy ;  or,  in  other  words^  worthy  of 
instant  death.' 

The  crimes  of  murder,  manslaughter,  rape,  &c.,  as  well  as 
that  of  larceny,  t.e.,  theft  of  personal  property,  however  in- 
significant the  value  of  the  article  stolen,  have  always  been 
felonies  at  Common  Law.  Many  offences  have  from  time  to 
time  been  added  by  statute  to  the  list.  The  punishment  of 
death,  however,  in  its  indiscriminate  barbarity,  has  been 
abolished  in  all  cases,  except  treason  and  murder.  And  the 
forfeiture  incidental  to  a  conviction  for  felony  was  renounced 
in  1870. 

It  is  the  duty  of  every  person  present  when  a  felony  is 
committed,  or  even  attempted,  to  arrest  the  offender  if  he 
can ;  and  the  mere  concealment  of  a  felony  which  has  come 
to  one's  knowledge,  constitutes  the  indictable  misdemeanour 
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technically  known  as  a  *  misprision.'  See  Arrbst,*  Com- 
*  PROMISE,  Costs,  Princtpal  and  Accbsbory,  Restitution,  Ac 

Every  offence  of  lesser  degree  than  felony  is,  properly 
speaking,  a  misdemeanour ;  a  term  which,  however,  is  usually 
applied  to  those  only  which  are  of  an  indictable  character. 
See  Misdemeanour. 

Any  person  receiving  property  which  he  knows  or  is  bound 
to  know  to  have  been  the  produce  of  a  Felony,  is  himself 
guilty  of  felony,  and  liable  to  fourteen  years'  penal  servitude. 
See  Ebceivers. 

FINDIHO   PBOPEBTT.     An  amusing  essay  might  be 
written  upon  the  innumerable  ways  and  degrees  in  which 
property  may  be  lost  or  mislaid,  and  the  equally  diversified 
number  of  cases  in  which  it  may  be  said  to  be  *  found.'    We 
will  not  anticipate  the  author.     He  will  probably  distinguish 
between  finding  a  cigar-case  in  the  pocket  of  a  greatcoat  lent 
by  a  friend,  and  finding  a  sovereign  upon  Salisbury  plain. 
And  his  work  will  be  very  incomplete  if  it  does  not  deal 
with  such  cases  as  a  gold  watch  wrapped  up  in  a  kid  glove, 
discovered  in  a  hollow  tree.     Whether  the  casuist  would 
take  it  or  leave  it,  under  the  circumstances,  we  shall  learn 
with  some  interest.     For  present  purposes  we  will  begin  by 
imagining  the  simplest  case,  and  stating  as  shortly  as  possible 
the  legal  aspect  of  the  matter. 

Suppose,  then,  that  I  pick  up  a  ring  in  the  road.  Unless 
the  owner  has  actually  thrown  it  away,  in  which  case  it  would 
belong  to  anybody  who  cared  to  take  it,  the  ring  remains  as 
much  his  property  as  ever.  And  if,  so  soon  as  I  have  as- 
certained its  nature,  I  pounce  upon  it  as  a  prize,  and  resolve 
to  appropriate  it,  in  defiance  or  disregard  of  his  rights,  I  am 
as  much  guilty  of  larceny  as  if  I  had  stolen  it  from  his 
dressing-table.  In  plain  Latin,  I  have  taken  it  animo  furandi. 
No  one,  of  course,  can  dive  into  my  mind,  and  know  for 
certain  what  my  intentions  at  that  critical  moment  actually 
were.    But  if  satisfactory  conclusions  can  be  drawn  from  my 
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subsequent  conduct,  and  I  find  myself  in  the  House  of 
Correction  upon  the  result,  it  comes  to  much  the  same  thing 
so  far  as  I  am  concerned.  If  I  walk  straight  to  the  pawn- 
broker's, for  example ;  or  if,  in  the  case  of  a  bank-note,  I 
change  it  as  soon  as  possible  ;  or,  in  the  case  of  a  dog,  send  it 
off  to  a  distant  part  of  the  4>ountry ;  or,  in  any  case,  conceal 
and  deny  all  knowledge  of  my  find,  nobody  will  give  me 
credit  for  one  moment's  honest  intention  in  the  matter. 

But  suppose  that,  after  having  picked  up  and  examined 
the  ring,  I  determine  to  carry  it  home,  and  if  possible,  restore 
it  to  the  owner.  In  that  case,  even  if  I  change  my  mind  for 
the  worse  afterwards,  and  drop  in  at  the  pawnbroker's  by  the 
way,  the  original  taking,  not  having  been  animo  furandiy 
cannot  subsequently  become  such.  I  did  not  steal  the  ring; 
and  the  owner,  in  whom  the  right  to  it  still  remains,  can 
only  proceed  against  me  as  civilly  liable  in  the  value.  I 
cannot,  in  short,  be  prosecuted  as  a  criminal.  A  mere  move- 
ment of  the  mind,  occurring  perhaps,  as  Lord  Campbell 
suggested,  while  the  finder  was  in  bed,  cannot  convert  what 
was  originally  an  honest  taking,  into  a  dishonest  one,  7?.  v. 
.Preston,  21  L.  J.  M.  C.  41  ;  not  even  if  such  'movement* 
took  place  after  he  had  become  aware  of  the  true  ownership, 
R,  V.  Thurhorn,  18  L.  J.  M.  C.  140. 

Moreover,  a  man  will  not  be  held  to  have  taken  animo 
furandi  in  the  first  instance,  if  he  then  believed  in  good  faith 
and  upon  reasonable  grounds,  that  the  owner  could  not  be 
found  without  an  amount  of  trouble  or  expense  out  of  pro- 
portion to  the  value  of  the  property,  or  that  he  had  really 
abandoned  all  right  to  it.  Neither  would  he  perhaps  be 
criminally  liable,  except  indeed  in  the  matter  of  a  post  letter, 
if  he  merely  took  it,  and  kept  it  in  the  expectation  of  getting 
a  reward,  R,  v.  Gardner,  32  L.  J.  M.  C.  35.  But  whether  a 
man  who  lays  hold  of  lost  property,  knowing  quite  well  who 
the  owner  is,  or  having  the  means  of  at  once  discovering  the 
fact,  and  deliberately  retains  it  for  ransom,  would  be  secure 
from  conviction,  is  a  question  which  it  may  be  wiser  to 
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discuss  over  oiie*s  books  than  make  matter  of  personal  ex- 
periment. 

A  railway  servant  who  finds  property  left  in  a  carriage, 
and  appropriates  it,  is  clearly  guilty  of  larceny,  since  his 
immediate  duty  is  to  give  the  owner  an  opportunity  of  re- 
claiming it  at  the  proper  office.  This  excludes  the  supposition 
of  an  honest  intent  in  the  first  instance.  A  hackney  coachman 
is  similarly  responsible,  and  so  probably  would  any  employ i 
be  whose  duty  as  to  found  property  was  distinctly  defined. 

The  bond  fide  finder  of  lost  property  has  a  good  title  to  it 
against  all  the  world,  except  its  rightful  owner ;  even  if  it  be 
{ound  on  another  person's  premises,  Bridges  v.  Hawkesioorth, 
18  L.  T.  154.  And  he  is  no  more  under  an  obligation  to 
advertise  it^  or  hang  it  in  his  window,  than  he  is  to  throw  it 
back  into  the  street,  E.  v.  Dixon,  25  L.  J.  M.  C.  39.  He 
has  only  to  guard  against  the  inference  above  referred  to, 
viz.,  that  when  he  first  took  possession  of  it,  he  resolved  to 
appropriate  it  as  his  own,  in  defiance  of  the  loser's  rights. 
Against  this  he  must  be  prepared  to  advance  his  conduct  in 
the  whole  transaction,  as  weighed  in  the  scales  of  common 
sense  by  a  Justice  or  a  jury. 

Treasure  Trove. — Concealing  from  the  knowledge  of  Her 
Majesty  the  finding  of  any  gold  or  silver  coin,  plate,  or 
bullion,  hidden  in  ancient  times,  is  an  indictable  mis- 
demeanour. 

PIB£WO£KS.  As  to  the  manufacture,  storage,  and  sale 
of  these  articles,  see  Explosives.  Under  the  Act  of  1875 
(38  Vict.  c.  17)  any  person  hawking  or  selling  gunpowder  or 
fireworks  upon  any  highway,  street,  thoroughfare,  or  public 
place,  is  liable  to  a  penalty  not  exceeding  40^.,  and  forfeiture  of 
the  goods  (sec.  30).  Any  person  selling  to  a  child  apparently 
under  13  (sec.  81),  or  *  throwing,  casting,  or  firing  any  fire- 
works in  or  upon  any  highway,  street,  thoroughfare,  or  public 
place  '  (sec.  80),  may  be  fined  £5.  These  penalties  are  recover- 
able by  distress ;  but  see  *  N.B.*  at  page  189,  in  cases  where 
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an  accident  might  have  been  the  probable  result.  Section  80 
repeals  by  implication  the  clauses  as  to  fireworks  in  the 
Towns'  Police  Act,  and  the  Highway  Act,  5  «&  6  W.  IV.  c.  50. 
The  latter  (sec.  72),  after  dealing  with  the  firework  question, 
imposes  a  penalty  of  40«.  upon  any  person  making  any  fire, 
or  wantonly  discharging  any  gun  within  50  feet  of  the  centre 
of  any  highway,  to  the  injury  of  such  highway,  or  the 
injury,  interruption,  or  personal  danger  of  any  person  travel- 
ling thereon.  Within  the  Metropolitan  Police  District  the 
same  penalty  awaits  any  person  who  *  in  any  thoroughfare 
or  public  place  shall  wantonly  discharge  any  firearm  to  the 
damage  or  danger  of  any  person,  or  make  any  bonfire/  2  & 
3  Vict.  c.  47,  sec.  64,  sub-sec.  15. 

FISHIirO.  By  the  24-5  Vict.  c.  96  it  is  enacted  that  if 
any  person  be  found  fishing  contrary  to  the  provisions  men- 
tioned below,  the  owner  of  the  ground,  water,  or  fishery,  his 
servant,  or  any  person  authorised  by  him,  may  begin  by 
demanding  from  the  offender  all  fishing-tackle  of  every 
description  then  in  his  possession;  and  in  case  they  shall  not 
immediately  be  delivered  up,  may  seize  them  by  force  for  his 
own  use.  But  any  person  who  is  only  guilty  of  angling^ 
and  whose  offence  is  committed  during  the  daytime  (t.c., 
between  the  beginning  of  the  last  hour  before  sunrise  and 
the  end  of  the  last  after  sunset),  upon  being  thus  relieved  of 
all  reason  for  remaining  by  the  water-side,  is  to  be  allowed  to 
depart  in  peace  (sec.  25).  The  well-known  placidity  of 
anglers,  it  will  be  observed,  is  recognised  in  this  arrange- 
ment. 

Any  person  who  shall  unlawfully  and  wilfully  take  or 
destroy  any  fish  in  any  water  which  shall  run  through,  or  be 
in,  any  land  adjoining  or  belonging  to  the  dwelling-house  of 
any  person  being  the  owner  of  such  water,  or  having  a  right 
of  fishery  therein,  is  guilty  of  an  indictable  misdemeanour, 
punishable  by  fine  or  imprisonment,  and  may  be  at  once 
arrested  without  warrant  and  taken  before  any  neighbouring 
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Justice  to  be  dealt  with  according  to  law  (sees.  24, 103).  But 
this  does  not  apply  to  persona  angling  during  the  daytime, 
whose  offence,  unless  expiated  as  just  mentioned,  upon  the 
spot>  is  specially  provided  for  as  follows  : — 

Any  person  who  shall  by  angling  during  the  daytime  un- 
lawfully and  wilfully  take  or  destroy,  or  attempt  to  take  or 
destroy,  any  fish  in  any  such  water  as  abovCy  is  liable  to  a 
penalty  not  exceeding  £5  (sec.  24). 

Any  person  who  shall,  except  by  angling  during  the  day- 
time, unlawfully,  &c.,  any  fish  in  any  water  not  being  such  as 
above  mentioned,  but  which  shall  be  private  property,  or  in 
which  there  shall  be  any  private  right  of  fishery,  is  liable  to  a 
penalty  not  exceeding  j£5,  besides  the  value  of  tjjie  fish  taken 
or  destroyed  (ib,). 

Any  person  who,  by  angling  in  the  daytime,  shall  commH 
the  l^t  offence,  is  liable  to  a  penalty  not  exceeding  £2  (ib,). 

One  Justice  may  convict  in  the  above  cases,  but  see  Sum- 
mary Jurisdiction  (4).  Imprisonment  with  hard  labour 
may  be  awarded  in  default  of  immediate  payment.  Period 
as  per  scale :  see  page  428. 

As  regards  the  defence  founded  upon  a  *  claim  of  right '  to 
fish  where  found,  see  Practice  (13).  *  Where  a  river  is 
navigable  and  tidal,  there  the  public  may  fish,  unless  some 
"  several  fishery,"  created  before  Magna  Charta,  can  be 
established.  But  where  the  river  is  non-tidal,  the  public 
have  no  right,  and  can  have  no  right,  to  fish';  Pearce  v. 
Scotcher,  Q.  B.  Mar.  1882,  46  J.  P.  248. 

Close  Time  for  Freshwater  Pish. — Freshwater  fish,  in  the 
following  section  of  the  recent  Act,  include  all  kinds  (other 
than  poUan,  trout,  and  char)  which  live  in  fresh  water,  except 
those  which,  like  eels,  migrate  to  or  from  the  open  sea. 

The  close  season  extends  from  the  15th  of  March  to  the 
15th  of  June,  both  days  inclusive ;  and  if  any  person  during 
this  period  (unless  specially  exempted  under  sub-sec.  3), 
*  catches  or  attempts  to  catch  any  freshwater  fish  in  any 
river,  lake,  tributary  stream,  or  other  water  connected  or 
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communicating  with  such  river,'  he  is  liable,  upon  summary 
conviction  before  two  Justices,  to  a  penalty  not  exceeding 
40«.  (41-2  Vict.  c.  39,  sec.  11). 

The  same  penalty  awaits  any  person  who  during  this  period 
buys,  sells,  or  exposes  for  sale  any  freshwater  fish.  All  fish 
so  caught^  bought,  sold,  &c.,  are  forfeited.  A  fine  of  £5 
may  be  inflicted  for  a  second  ofifence.  No  person  may 
buy,  sell,  or  have  in  his  possession  for  sale  any  trout  or 
char  between  October  2  and  Feb.  1  : — Penalty  £1  per  fish 
and  forfeiture  (36-7  Vict.  c.  71,  sec.  20).  Nor  any  salmon 
(unless  cured,  &c.),  between  September  3  and  Feb.  1  : — 
Penalty  £2  per  fish,  or  part  of  a  fish,  and  forfeiture. 

Salmon  fisheries,  &c. — It  would  be  inconsistent  with 
the  line  and  limits  of  these  notes  to  enter  upon  the  wide  and 
special  subject  of  the  Salmon  Fishery  Acts.  The  provisions 
of  these,  so  far  as  they  relate  to  the  formation  and  main- 
tenance of  fishery  districts,  the  appointment  of  conservators, 
&c.,  are  extended  by  the  *  Freshwater  Fisheries  Act,  1878,' 
to  all  waters  within  its  operation  frequented  by  trout  or 
char ;  and  various  enactments,  previously  applicable  only  to 
salmon,  are  extended  to  these  fish. 

As  regards  Sea  Fisheries,  see  31-2  Vict.  c.  46. 

See  also  Dynamite. 

FOBOEBY  is  the  form  assumed  by  fraud  when  it  dis- 
plays itself  in  the  making  or  tampering  with  a  written  instru- 
ment It  is  forgery,  of  course,  to  write  another  man's  name, 
or  a  name  wholly  fictitious  at  the  foot  of  a  cheque  (see 
R,  V.  Martin,  C.  C.  R  Dec.  6,  1879,  6  Q.  B.  D.  34).  It  is 
forgery,  also,  fraudulently  to  fill  up  a  blank  cheque  to  which 
a  signature  has  been  already  attached ;  or  to  fill  it  up  with 
a  sum  exceeding  that  which  it  was  known  to  be  intended  to 
carry.  And  it  is  forgery  if  a  man,  employed  to  prepare  a  will, 
insert  legacies  of  his  own  invention.  Further,  it  is  forgery 
fraudulently  to  alter  or  obliterate  words  already  written  (a), 

(a)  It  is  forgery  to  alter  the  *  number '  of  a  bank-note  with  fraudn- 
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as,  for  example,  the  figures  in  an  account  or  the  crossing  on  a 
cheque ;  or  by  making  a  bill  payable  at  three  months  appear 
payable  at  twelve. 

Forgery  was  only  counted  a  misdemeanour  at  Common  Law, 
and  is  still  indictable  as  such.  But  a  long  list  of  particular 
offences  have  been  promoted  to  the  rank  of  felony  under  the 
*  Forgery  Act,'  24-5  Vict.  c.  98.  As  regards  the  locality  of 
the  crime,  it  is  provided,  by  sec  41,  that  any  offender  may  be 
dealt  with,  tried  and  punished,  in  any  county  or  place  in 
which  he  shall  be  apprehended,  or  be  in  custody,  as  if  his 
offence  had  been  actually  committed  there.  And  (sec.  44) 
that  where  it  shall  be  necessary  upon  indictment  to  allege 
an  intent  to  defraud,  it  shall  be  sufficient  to  allege  such 
intent  generally;  and  that,  on  the  trial,  it  shall  not  be 
necessary  to  prove  an  intent  to  defraud  any  person  in  par- 
ticular, but  simply  an  intent  to  defraud. 

A  search-warrant  may  be  granted  by  any  Justice  (see  sec. 
46)  upon  sworn  information  that  any  person  is  believed  to 
have  in  his  possession,  without  lawful  excuse,  any  bank- 
note, or  implement  for  making  bank  paper ;  or  any  paper, 
plate,  tool,  or  material  for  producing  forged  impressions ;  or 
any  forged  instrument ;  or  any  mould,  seal,  die,  matter  or 
thing  intended  to  be  employed  in  forgery. 

OFPBNOES. 

The  following  are  among  the  more  ordinary  offences  pro- 
vided against  by  the  above  Act.  They  are  all  felonies,  not 
triable  at  Sessions ;  and  Bail  in  every  case  is  '  discretionary.' 

lent  intent ;  and  it  may  be  worth  noting  that  if,  in  the  most  imconscioiis 
innocence,  I  happen  to  hold  one  which  has  been  thus  tampered  with,  no 
matter  by  whom,  the  Bank  may  (and  probably  will)  refuse  tq  cash  it ; 
SuffeU  V.  Bank  of  EngUmd,  Appeal,  April  28,  1882;  46  J.  P.  500. 
Considering  that  the  Bank  received  full  value  for  the  note  when  they 
issued  it,  whilst  I  paid  full  yal\ie  for  it  when  I  received  it — ^that  I 
neither  meddled  with  its  figures  myself,  nor  had  any  suspicion  or  reason 
to  suspect  that  anybody  else  had  done  so — the  hardship  so  far  as  I  am 
concerned  seems  tolerably  complete. 
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1.  (Sees.  2,  3).  Forging  transfer  of  stock  at  Bank  of  Eng- 

land, or  that  of  any  company ;  or  power  of  attorney 
relating  thereto ;  or  demanding  to  act  under  forged 
power ;  or  personating  owner  of  stock,  and  receiving 
or  endeavouring  to  receive  the  dividend  [Pen.  S. 
6  y. — Life ;  or  impr.  2  y.]. 

2.  (Sec.  12).  Forging,  altering,  or  putting  off  any  Bank 

of  England,  or  other  bank-note,  bank-biU,  &c  ;  or 
having,  without  lawftd  excuse,  any  forged  bank-note, 
&c.,  knowing  the  same  to  be  forged  [same]. 

3.  (Soc.  13).  Purchasing,  or  receiving,  or  having  forged 

bank-notes  in  possession.  As  to  '  possession,'  see  sec. 
45.     [Pen.  S.  5 — 14  y. ;  or  impr.  2  y.]. 

4.  (Sees.  14 — 19).  Engraving  plates,  or  making  paper,  for 

the  forgery  of  bills  or  notes,  British  or  foreign. 
[Same.     Pen.  S.  in  certain  cases,  Life]. 

5.  (Sec.  20).  Forging  or  altering,  or  offering,  knowing  the 

same  to  be  forged  or  altered,  any  deed  or  bond,  or 
forging  the  name  of  any  witness  [Pen.  S.  5  y. — ^Life ; 
or  impr.  2  y.]. 

6.  (Sec.   21).  Forging  or  altering  any  will,  codicil,  &c. 

[same]. 

7.  (Sec.  22).  Forging  or  altering,  or  offering  or  negotiat- 

ing, knowing  the  same  to  be  forged  or  altered,  any 
bill  of  exchange,  or  promissory  note  [same]. 

8.  (Sec.  23).  Forging  or  altering,   or  offering,  &c.,  *any 

undertaking,  warrant,  order,  authority,  or  request  for 
the  payment  of  money ;  or  for  the  delivery  or  transfer 
of  any  goods  or  chattels,  or  of  any  note,  bill,  or  other 
security  for  the  payment  of  money ;  or  for  procuring 
.or  giving  of  credit  ....  or  any  accountable 
receipt,  acquittance,  or  receipt  for  money  or  goods, 
Ac'  [same]. 
9  (Sec.  38).  Fraudulently  obtaining,  or  endeavouring  to 
obtain,  any  property  whatsoever  under  a  forged  or 
altered  instrument  [Pen.  S.  5 — 14  y. ;  or  impr.  2  y.]. 
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10.  (Sec.  25).  Obliterating,  &c.,  crossings  on  cheques,  see 
45-6  Vict.  c.  61,  s.  76,  repealing  the  'Crossed 
Cheques  Act,*  1876  [iPen.  S.  5  y. — Life;  or  impr. 

2y.]- 

11.  (Sec.  49).  Accessories  after  the  fact  [Impr.  2  y.]. 

GAME.  It  is  supposed  by  a  good  many  people  that  the 
Game  Laws  are  framed  in  the  interest  of  a  privileged  class. 
Into  that  controversy  we  are  not  now  going  to  enter.  It 
is  only  fair  to  remember,  however,  that  the  wealthiest  land- 
owner in  England  may  not  carry  a  gun  across  his  own 
stubbles,  much  less  knock  over  one  of  his  own  birds,  without 
a  ticket  of  leave  from  the  Excise  first  purchased  and  paid 
for.  Even  when  the  partridge  lies  dead  at  his  feet,  it  is 
his  own  only  in  a  qualified  and  incomplete  sense.  It  is 
Game  as  much  as  ever.  No  charge  of  shot  can  drive  that 
out  of  it  or  reduce  it  to  the  unsanctified  level  of  duck  or 
chicken.  He  may  dine  upon  it,  or  give  it  away ;  but  he  has 
no  right  to  sell  it — except  indeed  to  a  licenced  dealer  with 
an  Excise  board  over  his  door.  He  can't  even  sell  it  to  him, 
unless  he  hold  a  shooting  certificate  running  over  the  entire 
year.  We  may  warn  the  poacher  out  of  our  woods,  but  we 
certainly  submit  to  restrictions  which  the  poacher  wouldn't 
if  he  stood  in  our  shoes. 

PROPERTY  IN  WILD  ANIMALS. 

Generally  speaking,  there  are  two  parties  to  a  quarrel. 
There  are  three  in  the  matter  of  game.  The  landowner, 
the  lawyer,  and  the  poacher  aforesaid  are  each  entitled  to 
their  say.  As  the  lawyer,  however,  very  frequently  gets  the 
last  word,  we  will  begin  with  his  view  of  the  question. 

Wild  animals,  while  living,  are  not  in  strictness  the  per- 
sonal property  of  any  one.  The  owner  of  the  soil  has,  no 
doubt,  the  exclusive  right  to  kill  and  take  them  when  found 
on  his  land ;  and  so  soon  as  that  is  done — in  other  words, 
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so  soon  as  they  have  been  *  reduced  mto  possession ' — they 
become  his  own  to  all  intents  and  purposes.  But  so  long  as 
they  remain  alive  and  free  they  are  theoretically  part  and 
parcel  of  the  land  itself,  and  are  no  more  *  chattels '  in  any 
proper  sense  of  the  word  than  are  apples  growing  upon  a 
tree  (see  page  289).  And  when  articles  of  this  description 
are  severed  from  the  soil  or  freehold,  and  carried  away  against 
the  wUl  of  the  owner,  the  offence  at  Common  Law  amounts 
meiely  to  an  invasion  of  his  territorial  rights,  to  be  vindi- 
cated in  a  civil  action.  Whether  the  subject  matter  be  game 
or  growing  fruit,  a  special  enactment  has  been  necessary  to 
turn  an  act  of  mere  trespass  into  a  crime.  Consequently  we 
can  only  convict  a  poacher  under  the  provisions  of  some 
particular  statute,  and  have  no  pretext  for  denouncing  him  as 
a  thief  from  the  beginning.  Even  the  gamekeeper  who  robs 
his  master  is  not  technically  guilty  either  of  larceny  or  em- 
bezzlement, unless  the  animals  taken  came  either  actually  or 
constiTictively  into  the  possession  of  their  rightful  owner, 
R.  V.  Read,  Jan.  19,  1878,  L.  R  3  Q.  B.  131 ;  R.  v.  Fetch, 
June  29,  1878,  14  Cox  C.  C.  116. 

It  may  naturally  be  asked — *  But  how  about  a  hare  shot 
dead  in  the  middle  of  my  field  ]  Does  not  that  hare  token 
dead  belong  to  me  %  and  if  the  trespasser  picks  it  up  and 
carries  it  off,  what  is  that  but  plain  larceny  ] ' 

The  answer  to  this  question  involves  an  important  con- 
sideration, which  is  of  perpetual  occurrence  in  game  cases. 
On  the  death,  or  *  severance,'  of  the  hare,  it  no  doubt  became 
a  chattel  which  you  had  the  right  to  appropriate ;  but  unless 
you  exercised  that  right,  and  reduced  the  dead  body  into 
your  possession,  you  are  no  more  entitled  to  charge  the 
trespasser  with  stealing  it  than  you  were  before.  Unless 
there  were  an  interval  between  the  act  of  shooting,  and  the 
act  of  carrying  away,  during  which  something  took  place 
amounting  to  a  change  of  possession  from  the  person  who 
effected  the  severance  to  that  of  the  soil- owner,  the  final  act 
of  appropriation  does  not  amount  to  larceny.     The  whole 
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business  is  regarded  as  only  one  transaction,  see  R,  v.  Townley, 
L.  R.  C.  C.  R.  345 ;  R,  v.  Fetch,  suprd, 

While,  therefore,  it  is  quite  permissible  to  say  in  a  Sunday 
school,  that  the  person  who  snares  a  hare,  or  shoots  a  part- 
ridge on  the  sly,  is  just  as  wicked  as  the  man  who  steals  a 
chicken  from  under  a  coop,  it  is  wrong  to  confound  these 
acts  upon  occasions  when  exact  language  is  expected.  The 
offence  of  the  latter  has  been  branded  as  a  larceny  and  a 
felony  by  the  conscience  of  the  realm,  as  embodied  in  its 
immemorial  creed.  The  offence  of  the  former  is  the  breach  of 
some  special  Act  of  Parliament,  and  unless  it  falls  plainly 
within  the  four  comers  of  that  particular  statute,  it  is,  legally 
speaking,  no  offence  at  all. 

Here,  as  in  many  other  cases,  we  must  be  content  to 
suggest  rather  than  satisfy  inquiry.  We  have  only  space 
before  us  for  a  short  account  of  the  leading  statutory  enact- 
ments which  bear  upon  the  main  subject. 

Enforcement  of  Penalties,  &c. — It  may  be  as  well,  with 
respect  to  the  penalties  indicated  below,  to  direct  the  reader's 
attention  to  the  paragraph  headed  *  Legal  Proceedings  *  at 
page  214. 

DEFINITION   OP  GAME — ^HARES. 

Under  the  1  &  2  Wm.  IV.  c.  32,  Game  is  defined  as  con- 
sisting of  *  hares,  pheasants,  partridges,  grouse,  heath  or  moor 
game,  black  game,  and  bustards.'  We  shall  use  the  word  in 
the  present  Note  with  this  meaning,  and  speak  of  the  Act 
just  cited  as  the  *  Game  Act.' 

Under  this  Act,  the  tenant  of  land  has  the  right  of  killing 
game  on  the  property,  unless  this  right  be  expressly  reserved 
to  the  landlord.  Where  the  landlord  is  thus  entitled,  to  the 
exclusion  of  the  occupier,  the  latter  is  liable  to  a  special 
penalty  for  killing  game  or  permitting  others  to  do  so 
(sec.  12). 

The  *  Hares'  Act'  (11-12  Vict.  c.  29),  after  noticing  the 
damage  done  by  hares  upon  enclosed  land,  provides  that  the 
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occupier  or  owner  of  land,  having  tlie  right  of  killing  game 
thereupon,  or  any  person  authorised  by  him  in  writing,  may 
kill  the  hares  without  a  licence.  And  any  person  (sec.  4)  is 
at  liberty  to  kill  hares  by  coursing  or  hunting,  at  his  own 
pleasure. 

GROUND   GAMB   ACT,    1880. 

Without  interfering  with  arrangements  under  any  lease  or 
contract  in  force  at  the  passing  of  the  Act  (September  7),  it 
is  declared  (sec.  1)  that  *  every  occupier  of  land  shall  have, 
as  incident  to  and  inseparable  £rom  his  occupation  of  the 
land,  the  right  to  kill  and  take  ground  game  [i.e.,  hares  and 
rabbits]  thereon,  concurrently  with  any  other  person  who 
may  be  entitled  to  kUl  and  take  ground  game  on  the  same 
land,'  and  (sec.  3)  every  agreement  or  arrangement  purporting, 
directly  or  indirectly,  to  divest  the  occupier  of  this  right  is 
declared  void.  Moreover  (sec.  2),  where  an  occupier  is  entitled 
otherwise  than  by  this  Act  to  the  ground  game,  if  he  shall 
give  to  any  other  person  a  title  to  kill  and  take  such  game, 
he  is  nevertheless  to  *  retain  and  have,  as  incident  to  and 
inseparable  from  such  occupation,*  the  same  right  to  kill  and 
take  it  himself  as  declared  by  section  1. 

An  occupier  claiming  to  kiU  ground  game  under  this  Act, 
may  kill  only  by  himself  or  by  persons  authorised  by  him  in 
writing.  He  and  one  other  such  person  are  alone  entitled  to 
employ  firearms.  He  may  authorise  no  person  to  kill  save 
*  members  of  his  household  resident  on  the  land,  persons  in 
his  ordinary  service  on  such  land,  and  one  other  person  bond 
fiile  employed  by  him  for  reward  in  the  taking  and  destruction 
of  ground  game.'  Neither  he  nor  any  person  authorised  as 
above  need  take  out  a  game  licence ;  and  he  may  sell  his 
ground  game  as  if  he  held  a  licence  to  kill.  Nothing  in  the 
Act  is  to  interfere  with  the  provisions  of  the  *  Gun -licence 
Act,  1870.* 

Sec.  6.  *  No  person  having  a  right  of  killing  ground  game 
under  this  Act  or  otlienoise^  shall  use  any  firearms  for  the 
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purpose  of  killing  ground  game  between  the  expiration  of 
the  first  hour  after  sunset  and  the  commencement  of  the 
last  hour  before  sunrise,  and  no  such  person  shall  for  the 
purpose  of  killing  ground  game  employ  spring  traps,  except 
in  rabbit  holes,  nor  employ  poison.'  Penalty,  on  summary 
conviction,  £2,  recoverable  by  distress      [43-4  Vict.  c.  47]. 

LIOBNOB   TO   KILL  GAME. 

Permission  to  kill  game  is  granted  by  an  annual  £3  Excise 
licence.  £2  licences,  covering  the  periods  between  April  5 
and  Oct.  31,  and  JS^ov.  1  and  April  5  respectively,  are  also 
issued. 

This  licence,  be  it  observed,  is  required  not  only  in  the 
matter  of  Game  proper,  but  also  (subject  to  certain  exceptions  ' 
noticed  below)  for  the  pursuit  and  killing  of  woodcock,  snipe, 
quail,  landrail,  coney,  or  deer. 

Under  the  Game  Act  (sec.  23)  any  unlicenced  person  *  who 
shall  kill  or  take  any  Game,  or  use  any  dog,  gun,  net  or  other 
engine  or  instrument  for  the  purpose  of  searching  for  or 
killing  or  taking  Game,*  is  liable  to  a  penalty  of  £5  with 
costs.  But  he  has  the  Excise  to  reckon  with  afterwards. 
For  the  above  penalty  is  specially  declared  to  be  cumulative 
upon  any  other  which  may  be  attached  to  his  offence.  And, 
by  the  23-4  Vict.  c.  90,  sec.  4,  an  Excise  penalty  of  £20  is 
imposed  upon  every  unlicenced  person  who  shall  take,  kill, 
or  pursue,  &c.,  any  of  the  animals  in  respect  of  which  a 
licence  is  required.  It  is  a  case  of  Scylla  and  Charybdis, 
with  the  privilege  of  being  swallowed  by  both. 

Under  the  last  Act  (sec.  10),  any  person  discovered  by  an 
officer  of  Inland  Revenue,  or  by  any  person  licenced  to  kill 
game,  or  by  the  owner  or  occupier  of  the  land,  doing  any  act 
whatever  in  respect  of  which  a  licence  to  kill  game  is  re- 
quired, is  bound,  upon  the  demand  of  »uch  officer  or  person,  to 
produce  his  licence,  and  permit  the  same  to  be  read  and  copied, 
or  to  give  his  name  and  address,  and  the  place  at  which  he 
took  out  his  licence,  under  a  penalty  of  £20. 
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Among  the  *  exceptions  *  above  referred  to  may  be  men- 
tioned the  killing  rabbits  by  the  owner  of  any  warren,  or 
enclosed  land,  or  by  any  tenant  of  land,  either  by  himself  or 
by  his  permission ;  the  hunting  and  kiUing  hares  and  de«r 
with  hounds  ;  and  the  assisting  a  licenced  person  to  kill  game, 
(fee;  for  none  of  which  purposes  is  a  licence  required. 

No  Gun  licence  need  be  taken  out  by  a  person  holding  a 
licence  to  kill  game.  But  upon  Excise  proceedings  under, 
sec.  4,  swjgrh,  if  it  appear  that  the  Defendant  used  or  carried 
a  gun  without  a  gun  licence,  the  court,  if  constrained  to 
acquit  him  of  lihe  principal  charge,  may  then  and  there 
convict  him  under  the  Act  of  1870,  see  page  222 ;  46-6  Vict 
c.  72,  sec.  6  (1882). 

RILLING  OUT   OP  SEASON,  &C. 

Any  person  taking  or  killing  any 

Partridge  between   1st  February  and  l^t  September, 
Pheasant        „  1st  February  and  1st  October, 

Black  Game  „  10th  December  and  20th  August, 

Grouse  „  10th  December  and  12th  August, 

Bustard         „  1st  March  and  1st  September, 

is  liable  to  a  penalty  of  £1  per  head ;  and  for  killing  or 
taking,  or  using  any  dog,  gun,  <fec.,  for  that  purpose,  on 
Sunday  or  Christmas  Day,  to  a  penalty  not  exceeding  £5 
(Game  Act,  sec.  3). 

DESTROYING  GAME,    EGGS,   <&C. 

Any  person  placing  poison  for  the  purpose  of  destroying 
Game  : — Penalty  £10  (Game  Act,  sec.  3). 

Any  person,  not  having  the  right  to  kill  the  game  on  the 
land,  nor  due  permission,  taking,  or  destroying  in  the  nest, 
any  game  eggs,  or  eggs  of  any  swan,  wild-duck,  teal,  or 
widgeon,  or  knowingly  having  in  his  possession  any  eggs  so 
taken : — Penalty  5«.  per  egg  (i6.,  sec.  24). 
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TRESPASS   IN   SBAROH   OP   GAME. 

It  is  no  trespass,  within  the  Game  Act,  to  follow  in 
fresh  pursuit,  i.e.,  from  the  find  to  the  finish,  a  fox,  hare, 
or  deer,  which  has  been  started  upon  other  land  (sec.  35) ; 
but  eveiy  man  has  a  right  to  forbid  a  field  of  fox  hunters 
from  entering  upon  his  property,  and  to  prevent  their  in- 
trusion if  he  can,  Paid.  v.  Summerhayes,  Nov.  16,  1878; 
4  Q.  B.  D.  9. 

Trespass  in  the  Day-time. — Any  person  trespassing  upon 
any  land  in  search  of  game,  woodcock,  snipe,  quail,  landrail 
or  conies  : — Penalty,  recoverable  before  one  Justice  (but  see 
Summary  Jurisdiction,  4),  £2  (Game  Act,  sec.  30).  The 
purpose  must  be  beyond  all  reasonable  doubt,  or  the  accused 
is  entitled  to  be  discharged ;  see  observations  on  *  unlawful 
purpose/  under  Trespass.  For  definition  of  *  Day-time/ 
sfee  page  200. 

If  five  or  more  together : — ^Each  person  £6. 

Any  trespasser  in  search  of  game,  refusing  to  tell  to  the 
owner,  occupier,  or  gamekeeper,  Ac,  his  real  name  and 
address,  or  wilfully  continuing  on  or  returning  to  the  land, 
when  required  to  quit  by  the  person  having  the  rightto  thegame, 
or  by  the  occupier  of  the  land,  his  gamekeeper,  or  servant,  or 
other  person  authorised,  may  be  apprehended  by  the  party  so 
requiring,  or  any  person  acting  in  his  aid,  and  conveyed 
within  12  hours  before  a  Justice.  If  not  brought  up  within 
that  time,  he  must  be  discharged,  and  proceeded  against  by 
summons  oi*  warrant.  Penalty  not  exceeding  £5  and  costs 
(sec.  51).  Moreover  (sec.  36),  when  any  person  is  found,  by 
day  or  night,  on  any  land  in  search  or  pursuit  of  game,  with 
any  game  in  his  possession  which  appears  to  have  been 
recently  killed,  the  person  having  the  right  of  killing  the 
game,  or  occupier  of  the  land,  &c.,  may  demand  the  same,  and, 
if  refused,  seize  and  take  it  by  force. 

Five  or  more  persons  trespassing  together  in  pursuit  of 
game  or  woodcocl^s,  &c.,  any  of  them  carrying  a  gun,  repel- 
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ling  interference  by  menace  : — Penalty  ^5  each,  in  addition 
to  penalty  under  sec.  30  (sec.  32). 

Any  person  taking  or  killing  any  hare  or  rabbit,  in  any 
warren  or  ground  used  for  their  breeding  or  keeping,  whether 
enclosed  or  not,  or  setting  or  using  any  snare,  \fea: — Penalty 
jes  (24-5  Vict.  c.  96,  sec.  17). 

TrespasB  in  the  Night-time. — Any  person  unlawfully 
taking  or  killing  any  game  or  rabbits  in  any  land,  whether 
open  or  enclosed,  or  on  any  public  road,  &e.,  or  unlawfully 
entering  or  being  on  such  land  with  any  gun,  net,  or  other 
instrument,  for  the  purpose  of  taking  or  destroying  the  game 
there : — Penalty  for  the  first  offence,  hard  labour  for  not  exceed- 
ing 3  months,  and  at  the  expiration  thereof  to  find  sureties, 
&c.  (9  Geo.  rV.  e.  69,  sec.  1). 

Any  person  found  committing  the  last  offence,  and  assault- 
ing or  offering  violence  to  owner  or  occupier,  or  their  servants, 
with  gun,  bludgeon,  &c.: — Indictable  misdemeanour.  Pen. 
S.  5 — 7  y.;  or  hard  labour  2  y.  (t6.,  sec.  2). 

Three  or  more  persons  unlawfully  entering  or  being  on  any 
land,  open  or  enclosed,  to  take  or  destroy  any  game  or  rabbits, 
any  of  them  being  armed  with  gun,  bludgeon,  &c.: — Indict- 
able misdemeanour.  Not  triable  at  sessions.  Pen.  S.  5 — 14  y.; 
or  hard  labour  3  y.  (i6.,  sec.  9). 

Any  person  unlawfully  taking  any  hare  or  rabbit  in  any 
warren  or  ground,  open  or  enclosed,  used  for  breeding  or  keep- 
ing the  same  : — Indictable  misdemeanour.  Fine  or  impri- 
sonment (24-5  Vict.  c.  96,  s.  17). 

POACHING   PREVENTION   ACT,  25-6  VICT.  C.  114. 

Whatever  romance  may  attach  to  the  life  of  a  poacher, 
there  is  certainly  none  in  his  name.  He  is  simply  a  *poucher'; 
the  individual  who  pockets  or  bags  our  game.  A  poached 
egg  may  boast  of  the  like  derivation.  It  is  sent  up  in  its 
natural  jpoche  or  envelope,  instead  of  d  la  coque. 

Under  the  above  Act,  the  word  *  Game '  includes  hares. 
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pheasants,  partridges,  eggs  of  pheasants  and  partridges,  wood- 
cocks, snipes,  rabbits,  grouse,  black  or  moor  game,  and  eggs  of 
grouse,  black  or  moor  game. 

Any  constable  or  peace-officer  is  authorised  in  any  high- 
way, street^  or  public  place  to  search  any  person  whom  he  may 
reasonably  suspect  of  coming  from  any  land  where  he  shall 
have  been  unlawfully  in  search  of  game,  or  any  person  aiding 
or  abetting  such  person,  and  *  having  in  his  possession  any 
game  unlawfully  obtained,  or  any  gun,  part  of  a  gun,  or 
nets  or  engines  used  for  the  killing  or  taking  of  game*; 
and  also  to  stop  and  search  any  cart,  or  other  conveyance, 
in  which  such  officer  may  suspect  that  any  such  game,  gun, 
&c.,  is  being  carried;  and  should  any  such  game,  gun,  &c., 
be  found,  to  seize  and  detain  the  same,  and  to  summon  the 
person  before  two  Justices : — Ponalty,  upon  conviction  of 
having  obtained  the  game  by  unlawfully  going  upon  land,  or 
of  having  unlawfully  used  the  gun,  &c.,  £b — game,  gun,  &c., 
to  be  forfeited,  and  sold  or  destroyed  (sec.  2). 

LICENCES   TO   DEAL   IN   GAME. 

These  are  granted  annually  under  the  Game  Act,  by 
Justices  in  special  sessions  in  July  (or  at  any  other  time,  if 
they  shall  see  fit,  2  &  3  Vict.  c.  35,  s.  4).  Any  householder, 
or  shopkeeper,  within  their  Division  may  be  licenced,  pro- 
vided he  be  not  an  innkeeper  or  a  beer-seller,  nor  the  owner, 
driver,  Ac,  of  any  public  conveyance,  carrier,  or  higgler.  The 
licence  empowers  the  holder  to  buy  game  from  any  person 
who  may  lawfully  sell  it  (i.e.,  holding  a  £3  licence  to  kill), 
and  to  dispos  of  it  at  any  ons  house  or  shop,  which  must  be 
furnished  with  a  board  inscribed  with  his  name,  and  the 
words  *  Licenced  to  deal  in  Game.' 

A  Justices'  licence  is  not,  however,  in  itself  sufficient.  An 
Inland  Kevenue  licence  must  be  obtained  from  the  Excise, 
upon  production  of  that  granted  by  the  Justices,  and  payment 
of  a  £2  duty  (23-4  Vict.  c.  90,  ss.  14,  15).      Excise  penalty 
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for  dealing  without  this  second  licence,  £20  (24-5  Vict.  c.  91, 
s.  17). 

Offences  by  Licenced  Dealers. — Buying  any  game  from 
any  person  not  authorised  to  sell ;  or  selling  without  a  board 
displayed ;  or  elsewhere  than  at  the  one  house  or  shop  ;  or 
affixing  a  board  to  more  than  one  house,  or  when  not  autho- 
rised to  do  80,  or  buying,  selling,  or  having  in  possession  any 
bird  of  game  more  than  ten  days  out  of  season  : — Penalty 
(except  as  to  last  offence)  not  exceeding  £10.  Last  offence, 
£\  per  head  of  game  bought,  sold,  or  found.  Licence  forfeited 
upon  conviction  (Game  Act,  sees.  4,  28). 

BUYING  AND  SELLING  GAME. 

Any  person  not  licenced  to  kill  game  (except  a  licenced 
dealer),  selling  or  offering  to  sell  game  to  any  one;  or,  if 
entitled  to  sell  game  by  virtue  of  a  licence  to  kill,  selling  or 
offering  it  for  sale  to  any  one  except  a  licenced  dealers — 
Penalty  £2  per  head  (Game  Act,  sec.  25).  Innkeepers  sell- 
ing game  to  their  guests,  for  consumption  on  the  premises,  are 
specially  protected  (sec.  26).  On  the  other  hand,  a  person 
*not  licenced  to  kill  game'  may  be  proceeded  against  for 
the  <£20  Excise  penalty  mentioned  under  the  last  head. 

Any  person  not  licenced  to  deal  in  game,  buying  game 
from  any  one  except  a  licenced  dealer  or  a  person  at  whose 
house,  &c.,  a  board  is  displayed  as  above  : — Penalty  £b  per 
head  (i6.,  sec.  27). 

Any  licenced  dealer  buying  or  selling,  or  having  in  his 
possession  any  bird  of  game  more  than  ten  days  out  of  season ; 
or  any  other  person  buying  or  selling  beyond  the  same  period, 
or  having  in  his  possession  any  such  bird  (except  in  a  mew  or 
breeding-place)  more  than  40  days  out  of  season : — Penalty 
£\  per  head  (^6.,  sec.  4). 

LEGAL   PROCEEDINGS. 

In  all  cases  under  the  Game  Act,  the  information  must  be 
upon  oath,  and  laid  within  three  months  from  the  date  of  the 
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alleged  offence.  Any  person  may  inform,  irrespectively  of  his 
interest  in  the  land  or  game  ;  and  is  entitled  to  one-half  the 
penalty  upon  conviction,  the  residue  going  in  aid  of  the 
county  rate.  Appeal  in  all  cases  of  summary  conviction.  As 
regards  the  defence  founded  upon  a  *  claim  of  right '  to  do  the 
act  complained  of,  see  Pbacticb  (13).  The  proceedings,  before 
two  Justices,  unless  otherwise  mentioned,  are  under  the 
Summary  Jurisdiction  Acts.  Upon  non-payment  of  an  ad- 
judged penalty,  imprisonment  with  hard  labour  may  be 
ordered  in  all  cases  under  the  Game  and  Poaching  Prevention 
Acts.     Period  as  per  scale,  page  428. 

GAMINO.     That  deeply-rooted  and  mysterious    instinct 
which  teaches  most  men  to  gamble  whenever  they  get  the 
chance,  presents  no  easy  problem   to   the  legislator.     The 
way  is   full  of  stumbling-blocks  and   dark  comers.      You 
can't  define  'gaming,'  to  begin  with.     If  you  could,  your 
definition  must  include  sixpenny  points   and  a  half-crown 
bet,   and    you   would   hardly  write   these  down  as    mala 
in   86,  without  regard  to    extenuating  circumstances.    You 
can't  march  police  into   clubs   or  private  houses,  even  if 
you  know  for  cei*tain  that  the  most  ruinous  and  outrageous 
gambling  is  going  on  behind  the  shutters.     You  dare  not 
stop  the  quotation  of  racing  prices  in  every  day's  paper, 
printed  as  it  is  for  the  sole  and  naked  purpose  of  enabling 
the  betting-man  to  make  his  book.     You  dare  not,  because 
horse-racing  is  in  hands  far  too  strong  to  tolerate  any  such 
interference,  and  horse-racing  without  betting  would  be  as 
impossible  and  ridiculous  as  a  ball  without  the  band.     Your 
task  is  doubly  difficult  where  repression  is  not  supported  by 
the  full  weight  of  public  opinion,  and  where  that  opinion  is 
notoriously  wanting  among  those  to  whom  the  less  privileged 
orders  are  supposed  to  look  for  example  and  legislation.     In 
fact,   from  those  serener  circles,  of  whose  doings  the  great 
middle  class  know  nothing  whatever,  come  echoes  now  and 
then  which  must  at  least  arouse  their  curiosity.     Rumours  of 
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ruin  or  disaster  affecting  some  well-known  name — the  dis- 
persion of  some  historic  heritage,  wrecked  upon  the  chance 
of  horse  or  card,  must  make  them  wonder  what  their  betters 
are  about.  If  they  begin  to  suspect  that  gambling  is,  after 
all,  the  fashionable  vice  of  the  day — that  it  is  pursued  with 
reckless  audacity,  and  regarded  with  no  condemnation  worthy 
of  the  name,  by  those  whose  opinion  would  be  any  real  check, 
we  can  scarcely  be  surprised  at  their  conclusion. 

Not  that  we  don't  enact  laws,  which  affect  both  peer  and 
peasant.  We  did  so  when  we  declared  that  no  money  won 
upon  any  wager  should  be  recoverable  in  any  court.  We 
made  that  sacrifice  to  appearances.  We  requested  Justice  to 
close  her  ears,  as  to  such  matters,  to  all  alike. 

Justice  is  not  such  an  innocent  as  she  looks.  She  is 
reputed  to  *  wink  *  occasionally.  She  must  have  winked  at 
that  pious  proclamation. 

A  few  years  ago  a  distinguished  nobleman  staked  his 
fortune  (and,  as  it  turned  out,  his  life)  against  the  chance  of 
a  particular  horse  for  the  Derby.  What  was  it  made  him 
pawn  every  acre  he  had  in  the  world,  to  meet  that  terrible 
settling]  Had  Justice  anything  to  say  to  it]  Not  she. 
There  is  a  stronger  law  than  any  which  Justice  can  enforce — 
a  law  which  all  the  Parliaments  in  the  world  could  never 
annul — ^a  law  which  it  never  occurred  to  him  to  disobey. 

Nobody  need  suppose  that  these  reflections  are  made  in 
any  puritanical  or  subversive  spirit.  Some  such,  however, 
may  occasionally  occur  to  the  Justice  in  the  discharge  of  his 
duty.  Hodge  and  his  friend,  for  instance,  turn  in  for  a  go 
at  skittles  after  their  day's  work.  No  harm  in  that.  Skittles 
is  a  lawful  game.  But,  unluckily  for  their  host,  they  are 
overheard  by  the  constable  outside  to  agree  that  the  modest 
pint  of  beer  which  has  been  drawn  for  their  refreshment 
shall  be  paid  for  by  the  loser.  A  summons  for  permitting 
gaming  upon  licenced  premises  is  at  once  taken  out,  and  the 
landlord  stands  before  you  liable  to  a  fine  of  £10  and  the 
indorsement  of  his  licence.     There  seems  a  screw  loose  some- 
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where.  Justices,  however,  must  work  the  law  as  they  find 
it,  and  what  the  law  is  we  will  now  proceed  to  consider. 

Oaming-hoases. — ^The  first  modem  onslaught  upon  or- 
ganised and  systematic  gambling  was  by  the  *  Games  and 
Wagers  Act,'  8  &  9  Vict.  c.  109,  which  enacts  tliat  *  any 
person  keeping  or  having  the  care  of  a  common  gaming- 
house, and  every  banker,  croupier,  or  other  person  acting  in 
condtLcting  the  business  thereof*  i.e.,  any  player,  shall  be 
liable  upon  conviction  before  two  Justices  to  a  penalty  not 
exceeding  £100,  or,  at  discretion,  to  six  months*  hard  labour ; 
and  that  it  shall  not  be  necessary  to  prove  that  any  person 
was  playing  for  any  money  or  stakes  (sees.  4,  5).  A  constable 
is  empowered  to  enter  any  such  house  under  special  warrant, 
using  force  if  necessary,  and  to  arrest  all  persons  found 
therein  (sec.  3). 

The  term  *  common  gaming-house '  includes  (sec.  2)  every 
room  or  place  kept  for  the  purpose  of  unlawful  play,  and 
where  a  bank  is  kept  by  one  or  more  of  the  players  exclusively 
of  the  others ;  or  in  which  the  chances  of  the  game  played 
are  not  favourable  to  banker  and  players  alike. 

Further  legislation  was  soon  found  to  be  necessary.  The 
17  &  18  Vict.  c.  38  in  its  preamble  complains  that  the 
keepers  of  gaming-houses  contrived,  by  fortifying  their  doors, 
to  keep  out  the  officers  until  all  the  indicia  of  gambling  had 
been  destroyed.  It  enacts,  accordingly,  that  any  person  who 
shall  obstruct  a  constable  endeavouring  to  enter,  or  bolt  or 
bar  doors,  shall  be  liable  upon  summary  conviction  to  a 
penalty  not  exceeding  £100  with  costs,  or  to  six  months* 
hard  labour.  The  Act  further  provides  that  any  such 
obstruction,  or  the  discovery  of  any  contrivances  for  con- 
cealing any  implements  of  gambling,  shall  be  evidence  that 
the  house  is  a  common  gaming-house. 

Moreover  (sec.  4),  every  person,  being  the  owner,  occupier, 
or  manager  of  such  a  place,  is  made  liable  to  a  penalty  not 
exceeding  £500,  or  to  12  months'  hard  labour  in  default. 
And  every  person  found  therein,  refusing  his  name,  is  liable 
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to  a  penalty  of  £50,  with  the  alternative  of  one  month. 
Any  person  so  found  may  he  compelled  to  give  evidence 
touching  the  fact  of  unlawful  gaming,  hut  upon  making  full 
discovery,*  is  exempt  from  penalty. 

Betting-honses. — By  the  'Betting-house  Act,'  16  &  17 
Vict.  c.  119,  it  is  enacted  that  *  no  house,  ofl&ce,  room,  or 
other  place,  shall  he  opened,  kept,  or  used  for  the  purpose  of 
the  owner,  occupier,  or  keeper  thereof  .  .  .  hetting  with 
persons  resorting  thereto.'  Any  such  house,  &c.,  is  declared 
to  be  a  common  nuisance  and  a  gaming-house,  within  the 
meaning  of  the  last  Act. 

The  words  *  other  place '  apply  to  any  fixed  and  ascer- 
tained spot  used  for  the  above  purpose  (see  Gallaway  v. 
Maries,  Nov.  30,  1881,  8  Q.  B.  D.  275).  Thus  they  have 
been  held  to  include  the  stool  and  umbrella  of  a  betting- 
man  upon  a  race-course,  an  enclosed  cricket-ground,  and  a 
field  fenced  in  for  pigeon  shooting,  the  two  latter  having 
knowingly  been  permitted  to  be  used  for  public  betting. 

Penalty,  on  conviction  before  two  Justices,  for  opening  or 
using,  or  (being  the  owner  or  occupier)  permitting  the  opening 
or  using,  or  managing  any  house,  &c.,  for  the  above  purpose, 
not  exceeding  £100  and  costs,  and  in  default  (or  in  the  first 
instance)  six  months'  hard  labour.  The  Act  (sec.  7)  forbids 
further  the  advertisement,  in  any  manner,  of  any  such  house, 
under  a  penalty  of  £30,  and  in  default  (or  in  the  first 
instance)  two  months  as  above. 

A  deadlier  blow  at  the  advertising  medium  was  in  store ; 
though  it  was  not  until  twenty-one  years  afterwards  that  the 
'Betting  Act'  of  1874  made  its  appearance.  Among  other 
good  results  of  this  enactment,  was  the  annihilation  of  the 
professional  Tipsters— those  scandals  of  a  section  of  the  Press. 
The  extravagant  audacity  of  these  rascals  had  become  a  real 
curse,  since  upon  the  faith  of  their  precious  information  the 
precocious  sportsmen  of  Cheapside  too  often  laid  out  money 
which  really  belonged  to  their  masters.  It  exhibited,  at  the 
same  time,  a  phenomenon  of  human  folly.    Compared  with  the 
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disciple  of  a  Eacing  Prophet,  the  victim  of  the  confidence- 
trick  was  a  model  of  caution  and  good  sense.  The  Act 
provides  that  every  person  sending  or  publishing  any  letter 
or  advertisement,  whereby  it  is  made  to  appear  that  any 
person  will  give  information  or  advice  with  respect  to  any 
bet,  wager,  or  contingency  relating  to  any  horse-race,  fight,  or 
game,  or  will  make,  on  behalf  of  any  other  person,  any  such 
bet  or  wager,  shall  be  liable  to  the  same  punishment  as  an  adver- 
tiser under  sec.  7  of  the  last-mentioned  Act  (37  Vict.  c.  15). 

Cheating  at  play  or  in  wagering  upon  the  event  of  any 
game,  sport,  pastime  or  exercise  is  punishable  as  obtaining, 
money  under  false  pretences  (8  &  9  Vict.  c.  109,  s.  17 ;  and 
see  R.  V.  (f  Connor,  Q.  C.  K.  Nov.  19,  1881 ;  46  J.  P.  214). 

Wagers.— By  the  8  «fe  9  Vict,  c,  109,  s.  18,  it  is  provided 
that  *all  contracts  or  agreements  by  way  of  gaming  and 
wagering  shall  be  null  and  void,  and  no  suit  shall  be  brought 
or  maintained  ...  for  recovering  any  sum  of  money 
alleged  to  have  been  won  upon  any  wager,  or  which  shall 
have  been  deposited  in  the  hands  of  any  person  to  abide  the 
event.'  The  Act  does  not  in  terms  refer  to  gambling  on  the 
Stock  Exchange,  but  it  is  understood  that  bull  and  bear 
bargains  are  gaming  and  wagering  transactions  within  its 
meaning.  These,  however,  although  they  cannot  be  enforced 
in  any  court  of  justice,  are  no  longer  illegal,  Sir  John 
Barnard's  Act  (7  Geo.  II.  c.  8)  having  been  repealed  by 
23-4  Vict.  c.  28  ;  and  a  broker  may  recover  from  his  client 
the  usual  commission  in  respect  of  dealings  of  this  descrip- 
tion; see  Thacker  v.  Hardy,  Q.  B.  Dec.  7,  1879,  43  J.  P. 
221.     We  will  conclude  with  the  story  of  a  naked  bet. 

Two  persons,  A.  and  B.,  recently  deposited  £200  each  in 
the  hands  of  stakeholder  C,  to  abide  the  result  of  a  walking- 
match  between  them.  A.  won  the  race.  B.  thereupon 
wrote  to  C,  before  he  had  paid  over  the  stakes,  desiring  him 
to  return  him  his  £200.  To  this  cool  request  C.  very 
naturally  declined  to  listen,  and  paid  the  whole  money  to  the 
winner,   like  an  honest  man.      But  the   Court  of  Appeal 
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(reversing  the  decision  below)  held  that  he  was  wrong  in  so 
doing,  inasmuch  as  the  entire  contract  was  void,  and  B.,  when 
he  wrote  his  letter,  was  entitled  to  repudiate  it,  and  to  demand 
the  return  of  his  money  upon  that  footing.  In  short,  C.  had 
to  find  the  £200  which,  according  to  this  decision,  he  had  im- 
properly paid  away.  Diggle  v.  Higgs,  Ho.  Lords,  June  26, 
1877  ;  42  J.  P.  245.  See  also  Hampden  v.  Walsh,  45  L.  J. 
Q.  B.  238;  the  well-known  bet  that  the  world  was  not 
round. 

Gaming  npon  Licenced  Premises,  see  Intoxicating 
Liquor  Law  (page  270). 

Gaming  in  Public,  see  Vagrants  (17). 

See  also  Billiards. 

GAS.  The  '  Gas-works  Clauses  Act,  1847 '  (10  &  11  Vict 
c.  15),  was  usually  incorporated  into  the  special  Acts  of  ancieni 
gas  companies.  More  recently,  the  *  Gas-works  Clauses  Act, 
1871  *  (34-5  Vict.  c.  41),  was  passed,  to  be  construed  as  one 
with  the  previous  Act,  and  to  apply  to  all  subsequent  under- 
takings of  the  kind. 

Gas  rents,  including  hire  of  meter,  are  recoverable  as 
penalties,  with  costs,  before  two  Justices,  upon  summons,  as 
^  civil  debts,*  (see  page  44).  The  meter  is  primd  facie 
evidence  of  the  quantity  supplied.  The  costs  may  include 
those  of  cutting  off  the  gas,  &c.  (34-5  Vict.  c.  41,  s.  40). 

Frandnlent  nse  of  Gas. — Any  person  who  shall  lay  a  pipe 
to  communicate  with  the  undertakers'  gas-pipe  without  their 
consent,  or  shall  *  improperly  use  or  bum  such  gas,  or  shall 
supply  any  other  person  with  any  part  of  the  gas  supplied  to 
him,'  is  liable  to  a  penalty  of  £5,  and  40*.  per  day,  recover- 
able by  distress  (10  &  11  Vict.  c.  15,  s.  18). 

Meters. — The  regulation,  stamping,  and  inspection  of 
meters  is  provided  for  by  the  22-3  Vict.  c.  66  and  23-4  Vict, 
c.  146.  By  the  first  of  these  Acts,  every  person  using  an 
unstamped  meter  is  liable  to  a  penalty  of  £5 ;  the  meter  to 
bo    forfeited    and  destroyed.      Any  person  injuring  a  gas 
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company's  pipes,  meters,  &c.,  or  altering  the  index  of  any 
meter,  or  preventing  it  from  properly  registering,  is  liable  in 
a  penalty  not  exceeding  £5,  payable  to  the  undertakers,  in 
addition  to  the  damage  done  (34-5  Vict.  c.  41,  s.  38). 

Oas-snpply. — Undertakers  neglecting  or  refusing  to  supply 
with  gas  any  owner  or  occupier  of  premises  entitled  to  the 
same,  under  such  pressure  as  prescribed,  may  be  fined  40«. 
per  day  (ti.,  sec.  36). 

niiiTninating  Power — ^Testing. — Two  Justices,  upon  the 
application  of  not  less  than  five  consumers  (where  no  gas- 
examiner  is  appointed  by  the  local  authority)  may  appoint  a 
person  to  enter  gas-works,  and  test  the  illuminating  power 
and  purity  of  the  gas.  Should  the  Justices  (not  being  share- 
holders) be  of  opinion  that  on  any  day  the  gas  supplied  is 
under  less  pressure,  or  of  less  power  or  purity,  than  prescribed 
by  this  or  the  special  Act,  they  may  order  the  undertakers  to 
forfeit  to  the  local  authority,  or  persons  making  application, 
a  penalty  not  exceeding  <£20  (t2>.,  sec.  36). 

GLEANINO.  1^0  person  has  any  right  to  glean  at 
Common  Law,  whether  legally  settled  in  the  parish  or  not, 
Steel  V.  Houghton,  1  H.  BL  51.  In  this  case.  Heath,  J., 
observed :  *  It  is  indeed  agreeable  to  the  law  of  a  Christian 
country  that  the  rich  should  provide  for  the  poor ;  but  the 
mode  of  provision  must  be  of  positive  institution.  We  have 
established  a  nobler  fund  :  we  have  pledged  all  the  land  in 
the  kingdom  for  the  maintenance  of  the  poor.' 

Gleaning  without  permission  is  plain  larceny. 

GUN  LICENCE.  The  33-4  Vict.  c.  57  does  not  impose 
a  tax  upon  guns.  It  is  the  rare  instance  of  the  abstmction 
and  restitution  in  the  form  of  a  licence^  of  part  of  a  man's 
personal  freedom,  irrespective  of  its  public  exercise.  A 
licence  to  carry  a  gun,  an  umbrella,  or  a  carpet-bag,  along  the 
high-road  might  possibly  be  exacted  and  defended  upon 
reasonable  grounds.     To  forbid  a  man  to  powder  his  own 
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hair  in  the  solitude  of  his  own  dressing-room,  ^  without  a 
permit  in  his  pocket,  had  a  redeeming  touch  of  drollery 
about  it.  But  to  enact,  at  the  present  day,  that  a  man 
strolling  in  his  own  grounds  with  his  gun  in  his  hand, 
is  liable  to  be  joined  by  a  constable,  who  may  stroll  by  his 
side  till  he  either  shows  his  licence  or  confesses  his  Christian 
and  surname,  and  who,  upon  refusal,  may  take  him  by  the 
elbow  and  march  him  out  of  his  own  gates,  demanding  any 
necessary  assistance  at  the  lodge,  is  to  make  a  demand  upon 
our  obedience  which  we  can  only  acknowledge  with  respectful 
surprise.  The  Act  was  no  doubt  passed  for  a  desirable 
purpose,  which  it  has  apparently  fulfilled  to  a  coneiderable 
extent. 

The  word  *  gun '  (sec.  2)  is  defined  as  including  *  a  fire^ 
arm  of  any  description,  and  an  air-gun,  or  any  other  kind  of 
gun,  from  which  any  shot,  bullet,  or  other  missile,  can  be 
discharged.'  It  is  obvious  that  many  questions  might  be 
suggested  under  this  very  loose  language,  the  word  *gun' 
having  no  etymology  of  its  own.  A  small  toy  pistol  has 
been  held  to  be  a  fire-arm  ! 

Licences  (Excise  i- — duty  10«.)  date  from  each  1st  of  April. 
The  penalty,  recoverable  before  one  Justice  [see  p.  428],  upon 
*  every  person  who  shall  use  or  carry  a  gun  otherwise  than 
in  a  dwelling-house  or  the  curtilage  thereof  (i.e.,  the  garden 
or  enclosure  immediately  surrounding  the  house),  is  £10, 
now  mitigable  to  any  extent,  at  the  discretion  of  the  court. 
The  following  are  exempt  from  penalty :  (1)  Holdiers,  volun- 
teers, &c.,  on  duty,  &c.     (2)  Persons  licenced  to  kill  game. 

(3)  or  carrying  gun  for  person  holding  gun  or  game  licence. 

(4)  Person  scaring  birds  or  killing  vermin  on  land  in  his  own 
occupation;  or  on  land  of  another  (holding  gun  or  game 
licence)  by  his  order.     (5)  Gunsmith.      (6)  Common  carrier. 

Penalty  for  refusing  to  give  name  (as  in  case  suggested 
above)  £10  ;  and  ^  if  not  immediately^  paid,  the  Justice  shall 
commit  the  offender  to  hard  labour  in  the  House  of  Correction 
for  not  exceeding  one  month,  nor  less  than  seven  days,  or 
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until  the  penalty  be  sooner  paid'  [see,  however,  page  16]. 
An  Inland  Kevenue  ofl&cer,  or  any  constable,  may  enter,  and 
remain  as  long  as  necessary,  upon  any  lands  or  premises 
(other  than  a  dwelling-house  or  the  curtilage)  for  the  purpose 
of  making  the  demand,  and  may  arrest,  upon  refusal  to 
declare  name.  A  gun  licence  is  forfeited  upon  conviction 
under  the  *  Game  Act,'  sec.  30.     See  p.  211. 

HABEAS  COBPUS.  *  Magna  Charta,'  remarks  Black- 
stone,  *  only  in  general  terms  declares  that  no  man  shall  be 
imprisoned  contrary  to  law.  The  Habeas  Corpus  Act  points 
him  out  effectual  means  as  well  to  release  himself  as  to 
punish  all  those  who  shall  unconstitutionally  misuse  him.' 

Of  the  writ  of  Habeas  Corpus,  the  most  celebrated  in 
English  law,  there  are  various  kinds,  the  most  efficacious  of 
which,  says  the  same  distinguished  commentator,  Hn  all 
manner  of  illegal  confinement^  is  that  of  habeas  corpus  ad 
subjiciendum,  directed  to  the  person  detaining  another,  and 
commanding  him  to  produce  the  body  of  the  latter,  with  the 
day  and  cause  of  his  caption  and  detention,  ad  fadenAum^ 
subjiciendum^  et  recipiendum,  to  do,  submit  to,  and  receive 
whatsoever  the  judge  or  court  awarding  such  writ  shall  order 
in  that  behalf.  This  is  a  high  prerogative  writ,  running  into 
all  parts  of  the  king's  dominions ;  for  the  king  is  at  all  times 
entitled  to  have  an  account  why  the  liberty  of  any  of  his 
subjects  is  restrained.' 

A  defendant  may  challenge  in  this  manner  the  validity  of 
his  commitment,  and  may  apply  upon  his  own  affidavit  for  a 
writ  of  habeas  corpus  which,  upon  probable  ground  shown 
that  he  is  imprisoned  without  just  cause,  will  be  granted  at 
once.  The  more  modern  and  easier  practice  appears  to  be 
to  move  in  the  first  instance  for  a  rule  to  show  cause  why  the 
writ  should  not  issue.  Upon  this  application,  and  without 
the  necessity  for  bringing  up  the  defendant  in  person,  the 
whole  question  may  be  effectually  discussed. 


224  HABITUAL  DRUNKARDS'  ACT. 

HABITUAL  DBUNKAEDS'  ACT,  1879.  This  is  a  per- 
missive and  experimental  measure,  to  continue  in  force  for 
ten  years  only,  the  object  being  to  enable  the  well-to-do  or 
middle-class  dipsomaniac  to  place  himself  under  discipline  for 
a  definite  period.  So  long  as  the  public  are  not  called  upon 
to  pay  the  cost,  there  is  no  reason  why  the  experiment  should 
not  be  tried,  or  why  these  unfortunate  pebple  should  be 
grudged  their  'privat-e  BilL'  The  Act,  however,  does  not 
touch  the  far  more  extensive  and  important  question — What 
ought  to  be  done  with  the  habitual  drunkard  of  our  police 
courts,  after  a  certain  number  of  convictions  1  A  woman 
went  up  from  Brentford  the  other  day  for  the  fiftieth  time. 
Except  for  these  intervals  of  enforced  sobriety,  she  would 
have  killed  herself  with  liquor  long  ago.  She  is  probably 
invulnerable  by  this  time,  and  may  live  to  cost  the  county 
as  much  again.  Nobody  could  cure  her  now;  but  there 
seems  a  retrospect  of  blind  and  blundering  energy  in  those 
fifty  convictions. 

Under  the  42-3  Vict,  c  19  any  person  is  at  liberty  to 
establish,  in  the  way  of  private  enterprise,  a  Ketreat  for 
Habitual  Drunkards,  upon  licence  from,  the  Local  Authority, 
^.e.,  the  Justices  of  a  County  or  Borough,  in  Quarter  or 
Special  Sessions  respectively. 

The  Habitual  Drunkard  is  defined  to  be  *  a  person  who, 
not  being  amenable  to  any  jurisdiction  in  lunacy,  is  notwith- 
standing, by  reason  of  habitual  intemperate  drinking  of 
intoxicating  liquor,  at  times  dangerous  to  himself  or  to  her- 
self or  to  others,  or  incapable  of  managing  himself  or  herself 
and  his  or  her  affairs.' 

Before  admission  can  be  obtained  to  one  of  these  institu- 
tions, the  applicant  must  prefer  a  request  in  writing,  specify- 
ing the  time  during  which  he  undertakes  to  remain  secluded, 
and  supporting  it  by  a  statutory  declaration,  signed  by  two 
persons,  to  the  effect  that  he  is  hondfide  an  Habitual  Drunkard. 
The  applicant's  signature  to  the  above  must  be  attested  by 
two  Justices,  who  have  previously  satisfied  themselves  that  he 
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really  deserves  his  character,  and  who  have  explamed  to  him, 
and  made  Mm  understajidf  the  consequence  of  his  prayer. 

The  applicant,  when  once  admitted,  will  not  he  entitled  to 
leave  his  Retreat  until  the  expiration  of  the  detention  for 
which  he  has  bargained,  which  is  in  no  case  to  exceed  twelve 
months. 

Provision  is  made  for  the  periodical  inspection  of  these 
establishments  by  a  Government  Inspector,  for  the  grant  of 
temporary  licence  of  absence,  under  suitable  conditions,  to 
persons  detained,  and  for  the  recapture,  upon  warrant,  of 
anybody  prematurely  escaping.  The  Inspector  is  to  make 
his  general  Report  in  the  January  of  every  year.  The  Secre- 
tary of  State  is  authorised  to  make  rules  for  the  management 
of  Retreats,  such  report  and  rules  to  be  laid  before  Parlia- 
ment. Any  Habitual  Drunkard  confined  in  a  Retreat,  who 
rebels  against  discipline,  is  liable  to  a  penalty  of  £5,  or,  at 
the  discretion  of  the  court,  to  imprisonment  for  seven  days, 
which  are  not  to  count  as  part  of  his  self-imposed  period  of 
detention.  Any  person  who,  without  the  authority  of  the 
licencee  or  medical  ofl&cer,  brings  into  a  Retreat,  or  gives  or 
supplies  to  any  person  detained,  any  intoxicating  liquor,  or 
sedative  narcotic,  or  stimulant  drug,  is  liable  to  a  penalty  of 
£20 ;  or,  at  the  discretion  of  the  court,  to  three  months'  hard 
labour.  If  the  offer  of  a  cigarette  would  render  one  liable  to 
be  charged  with  administration  of  a  '  sedative  narcotic,*  it 
would  have  been  as  well  to  say  so.  The  penalty  is  sufficiently 
serious* 

HACENET  CAEBIAGES.  The  following  bears  upon  a 
point  of  constant  occurrence.  A  job-master  rented  from  a 
railway  company  an  office  and  a  slip  of  ground  inside  their 
station.  On  this  piece  of  ground,  which  was,  in  point  of 
fact,  his  own  property,  he  kept  unlicenced  broughams,  &c., 
standing  ready  horsed.  The  drivers,  however,  had  orders 
not  to  accept,  and  did  not  accept,  fares  direct,  but  referred 
applicants  to  the  office,  where  a  contract  was  made  out,  by 
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means  of  a  ticket  filled  in  with  the  hirer^s  name : — Held  that 
the  joh-master  and  his  driver  were  rightly  convicted  of  'plying 
for  hire,  within  the  Metropolitan  Public  Carriage  Act  (32-3 
Vict.  c.  115).  K  a  driver  be  standing  in  a  place,  waiting 
for  his  vehicle  to  be  hired,  he  is  plying  for  hire.  Foinett  v. 
Olark,  Exch.,  Feb.  6,  1877 ;  41  J.  P.  359. 

HAED  LABOITR  is  an  aggravation  of  the  simple  sentence 
of  imprisonment,  and  when  authorised  and  intended  to  be 
inflicted  must  be  specially  mentioned  in  the  sentence.  We 
have  seen  (p.  16)  that,  notwithstanding  any  enactment  to 
the  contrary,  Justices  may  adjudge  imprisonment  without 
hard  labour,  and  (p.  22)  that  they  can  only  impose  it  upon 
non-payment  of  a  penalty,  or  in  default  of  distress,  where 
hard  labour  is  authorised  by  the  Act  upon  which  the  con- 
viction is  founded,  and  is  in  their  opinion  required  to  meet 
the  justice  of  the  case. 

Where  a  person  is  fined  under  the  Summary  Jurisdiction 
Act,  as  the  punishment  for  an  indictable  offence  (see  p.  40), 
there  seems  to  be  no  power  to  inflict  hard  labour  in  default 
of  distress.  The  Act  gives  power  to  impose  it,  if  imperative 
imprisonment  be  awarded,  but  does  not  mention  it  as  part  of 
the  alternative  of  non-payment.  A  similar  consideration 
applies  in  the  case  of  the  Vagrant  Act. 

As  regards  the  punishment  itself,  see  Prisons. 

HAWEES*.  The  word  *  hawker,'  which  is  said  to  have 
its  origin  in  the  German  lioch,  seems  to  have  reference  to  the 
outrageous  noise  usually  made  by  these  persons  in  announcing 
their  readiness  to  transact  business.  Pope  speaks  of  a  royal 
proclamation  'by  herald  hawkers,*  obviously  in  the  above 
sense. 

The  pedlar,  as  his  name  implies,  travels  on  foot.  He  takes 
out  his  annual  five-shilling  police  licence.  The  hawker  takes 
out  his  more  expensive  certificate  from  the  Excise,  for  the 
privilege  of  pursuing  his  travelling  trade  on  horseback  or 
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inside  his  caravan.     But,  in  the  first  place,  no  such  certificate, 
nor  any  equivalent,  is  requii*ed  by  the  tinker,  cooper,  glazier, 
harneas  mender,  &c.,  carrying  proper  appliances  with  him  for 
these  purposes  either  on  horseback  or  in  his  cart  (50  Geo.  III. 
c  41,  s.  23).     Any  person,  moreover,  whether  on  foot  or 
otherwise,  may  carry  on  a  roving  business,  without  licence, 
in  the  matter  of  victuals,  a  word  which  extends  to  everything 
that  constitutes  an  ingredient  in  any  food  consumed  by  man. 
Printed  papers  *  licenced  by  authority'  may  also  be  freely 
sold.     And  commercial  travellers,  or  other  persons,  selling  or 
seeking  orders  for  goods  to  or  from  dealers  therein,  and  who 
buy  to  sell  again,  are  free  to  pursue  their  calling  without 
special  authority.     So  are  people  who  are  themselves  the 
makers  of  their  goods  or  wares,  or  the  servants  of  such 
makers;  wholesale  traders;  and  persons  selling  coals   by 
retail     And  anybody  may  sell  any  description  of  goods  or 
merchandise  in  any  public  market  or  fair  legally  established. 
Otherwise,  as  a  general  rule,  *  persons  going  from  town  to 
town,  or  to  other  men's  houses,  carrying  to  sell,  or  exposing 
to  sale,  any  goods,  wares,  or  merchandise,  or  carrying  to  sell 
or  exposing  samples  or  patterns  of  any  goods,  wares,  or  mer- 
chanrlise  to  be  afterwards  delivered,  are  to  be  deemed  trading 
persons  within  the  meaning  of  the  Acts  relating  to  hawkers.' 
A  hawker's  licence  (<£4)  is  issued  by  the  Inland  Revenue, 
upon  a  certificate  of  the  applicant's  fitness,  either  from  a 
Justice  or  superior  officer  of  police.     It  is  good  for  any  part 
of  Great  Britain.     Hawkers  must  place  the  words  *  Licenced 
Hawker'  upon  every  box,  package,  handbill,  <fec.,  under  a 
penalty  of  £10  (60  Geo.  III.  c.  41,  s.  14).      They  may  not 
hawk  gunpowder  (see  Fireworks),  nor  deal  in  spirits  or 
other  intoxicating  drink,  stamps,  or  tobacco,  under  consider- 
able penalties.     The  hawker  is  liable  to  a  ^%  of  £10  for 
acting  without  a  licence,  or  for  refusing  to  produce  it  to  any 
person  upon  demand.     The  latter  may  arrest  him  in  default, 
and   deliver  him  to   a  constable  for  conveyance   before  a 
Justice  (29  &  30  Vict.  c.  64,  s.  11). 
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If  thus  detained,  the  Justice  may  adjudge  the  penalty  and 
commit,  with  hard  labour,  as  per  scale  (page  428)  in  default. 
Otherwise,  upon  proceedings  by  summons,  the  fine  is  recover- 
able by  distress. 

Proceedings  in  the  above,  being  matters  of  Excise,  no 
penalty,  previously  to  the  Summary  Jurisdiction  Act,  1879, 
could  be  mitigated  to  less  than  one-fourth  of  its  prescribed 
amount  Neither  did  the  scale  provided  by  the  Small 
Penalties  Act  apply  in  such  cases.  The  rules  referred  to  at 
page  16,  apply  now  to  hawkers  as  well  as  to  other  people. 
Costs  may  also  be  awarded,  which  was  not  formerly  the  case. 
One  Justice  may  adjudicate,  so  far  as  his  limited  powers 
extend. 

HIGH  SEAS.  Admiralty  jurisdiction. — Beyond  the* 
line  of  low-water  mark,  as  traced  around  the  shores  of  these 
islands,  lies  the  jurisdiction  of  the  Admiralty  and  the  realm 
of  the  High  Seas.  The  open  coast  above  this  frontier,  and 
below  high-water  mark,  is  debateable  ground.  So  much  of 
it  as  for  the  time  being  is  flooded  by  the  tide  forms  part  and 
parcel  of  the  High  Seas.  So  much  as,  for  the  time  being, 
lies  high  and  dry  is  part  and  parcel  of  the  adjoining  land. 
*  So  rigorous  has  been  the  line  of  demarcation,  that,  as  regards 
the  shore  between  high  and  low- water  mark,  the  jurisdiction, 
in  respect  of  offences,  has  been  divided  between  the  Admi- 
ralty and  the  common  law  according  to  the  state  of  the  tide. 
Such  was  the  law  in  the  time  of  Lord  Coke,  and  such  it  is 
still.'  Per  Cockbum,  C.J.,  R,  v.  Keyn  (Franconia  Case),  2 
Exch.  D.  168. 

The  Admiralty  jurisdiction  does  not,  however,  extend  to 
any  cinque-port,  haven,  or  pier;  or  to  any  creek,  river,  or 
port,  loithin  the  body  of  a  county,  that  is  to  say,  so  far  land- 
locked as  that  a  man  standing  on  either  side  can  perceive 
what  is  doing  on  the  other. 

Offences  committed  at  sea. — The  Court  of  Admiralty  in 
former  days  assumed  the  exclusive  right  of  inquiring  into 
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and  punishing  offences  committed  on  board  British  vessels 
traversing  their  marine  domain.  This  prerogative  exists  no 
longer.  Crimes  and  offences  committed  at  sea  have  gradually 
been  withdrawn  from  their  cognisance,  and  transferred  to  the 
ordinary  jurisdiction  of  the  courts  ashore. 

Under  the  18  &  19  Vict.  c.  91,  any  British  subject  charged 
with  an  offence  committed  on  board  a  British  ship  on  the 
high  seas,  or  in  any  foreign  port  or  harbour — or  any  person 
not  a  British  subject  charged  with  any  offence  on  board  a 
British  ship  on  the  high  seas — and  found  within  the  jurisdic- 
tion of  any  Court  of  justice  in  Her  Majesty's  dominions,  may 
be  there  tried.  And  by  the  30-1  Yict.  c.  124,  sect.  11,  *if 
any  British  subject  commits  any  crime  or  offence  on  board 
any  British  ship,  or  on  board  any  foreign  ship  to  which  he 
does  not  belong,  any  Court  of  justice  in  Her  Majesty's  domi- 
nions which  would  have  had  cognisance  of  such  crime  or 
offence  if  committed  on  board  a  British  ship  within  the 
limits  of  the  ordinary  jurisdiction  of  such  court,  shall  have 
jurisdiction  to  hear  and  determine  the  case,  as  if  the  said 
crime  or  offence  had  been  committed  as  last  aforesaid.' 

See  also  11  &  12  Vict.  c.  42,  sect.  2 ;  and  as  to  the  costs 
of  prosecution  in  these  cases  45-6  Vict.  c.  55,  sec.  9. 

Under  the  Judicature  Act,  1873,  all  subsisting  jurisdic- 
tion which  at  the  date  of  the  commencement  of  the  Act 
(1874)  was  vested  in,  or  capable  of  being  exercised  by  the 
Court  of  Admiralty,  was  transferred  to  and  vested  in  the 
Probate,  Divorce,  and  Admiralty  Division  of  the  High  Court 
of  Justice. 

Merchant  Shipping  Act,  1864. — Under  this  immense 
code  (17  &  18  Vict.  c.  104,  and  certain  amending  Acts)  are 
comprised  almost  every  conceivable  offence  which  can  be 
committed  in  or  in  relation  to  the  Merchant  Service.  Every 
such  offence  (sec.  518)  if  punishable  by  imprisonment  for 
not  over  six  months,  or  by  a  fine  of  not  over  £100,  may  be 
disposed  of  summarily  by  two  Justices.  Every  offence  (sec.  520) 
is  to  be  deemed  to  have  been  committed  either  in  the  place 
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where  it  was  actually  committed  or  where  the  offender 
may  be. 

Among  the  offences  of  which  masters  of  vessels  may  be 
guity,  w^''  find — shipping  seamen  without  agreement  duly 
executed,  (157) — neglecting  to  provide  them  with  provisions 
and  water  of  proper  quality  and  in  sufficient  quantity,  (221) 
— or  with  medicine,  lime  juice,  &c,  (224) — not  allowing 
them  to  go  ashore  to  complain  to  a  Justice,  consul,  &c.,  (232) 
—endangering  the  safety  of  the  ship  by  any  act  of  miscon- 
duct, &c.,  (239) — making  false  entry  in,  or  tampering  with 
the  log-book,  (284),  &c.,  &c. 

In  the  matter  of  dangerous  articles,  (329),  *  No  person 
shall  be  entitled  to  carry  in  any  ship,  or  to  require  the  master 
or  owner  of  any  ship  to  carry  therein  any  aquafortis,  oil  of 
vitriol,  gunpowder,  or  any  other  goods  which,  in  the  judg- 
ment of  such  master  or  owner  are  of  a  dangerous  nature/ 
Penalty  for  carrying  or  sending  by  any  ship  any  such  goods 
without  distinctly  marking  theip,  or  otherwise  giving  notice 
in  writing,  &c.,  £100,  recoverable  before  two  Justices.  See 
also,  as  to  specially  dangerous  explosives,  29  &  30  Vict, 
c.  69,  sec.  3. 

As  regards  seamen,  the  offence  of  desertion  is  punishable 
(243)  by  not  over  12  weeks  hard  labour,  with  forfeiture  of 
clothes  and  effects  left  on  board,  and  all  or  any  part  of  the 
wages  then  due. 

Neglect  or  refusal  to  join  ship  or  proceed  to  sea  without 
reasonable  cause  is  punishable  with  10  weeks:  wilfid  dis- 
obedience to  anv  lawful  command,  with  four.  As  to  the 
excuse  in  cases  of  desertion,  &c.,  that  the  ship  is  from  im- 
seaworthiness,  improper  loading,  &c.,  unfit  for  the  voyage, 
see  34-5  Vict.  c.  110,  sec.  7;  39  <fe  40  Vict.  c.  80.  The 
*  stowaway '  who  hides  himself  on  board  and  goes  to  sea  with- 
out leave  is  liable,  under  sec.  258,  to  a  fine  of  £20  or  four 
weeks  hard  labour. 

A  seaman  may  recover  his  wages  (up  to  £50)  in  a  summary 
manner  before  two  Justices  acting  in  or  near  the  place  of  his 
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discharge,  &c. ;  and  every  order  made  by  such  Justices  in 
the  matter  is  final  (187-8). 

The  impositions  practised  upon  Jack  ashore  are  unfortu- 
nately proverbial ;  but  under  sections  235-8  Justices  may 
punish  those  who  tout  for  him  before  he  leaves  his  ship,  or 
who  fleece  him  in  the  matter  of  board  and  lodging,  or  who 
make  free  with  his  kit  or  money. 

Passengers  drunk  or  disorderly,  or  otherwise  misconducting 
themselves,  on  board  passenger  steamers  are  punishable  under 
25-6  Vict.  c.  63,  sec.  15. 

The  *  marine  store  dealer'  proper,  who  buys  and  sells 
ciibles,  sails,  old  junk,  &c.,  or  marine  stores  of  any  kind,  is 
placed  by  section  480  under  special  obligations. 

Finally  every  person  wrongfully  carrying  away  any  part  of 
any  ship  or  boat  stranded  or  in  distress  upon  the  sea  shore  or 
in  tidal  waters,  or  endeavouring  in  any  way  to  impede 
salvage,  is  liable  to  a  penalty  of  £50  (sec.  478) ;  while  to 
assault  any  magistrate,  or  other  person  lawfully  authorised, 
while  doing  his  duty  in  respect  of  a  vessel  in  distress,  or  of 
ship  or  goods  wrecked  or  stranded,  is  specially  punishable 
under  24-5  Vict.  c.  100,  sec.  37,  and  constitutes  an  indict- 
able misdemeanour  for  which  seven  years  of  penal  servitude 
may  bo  awarded. 

HIOHWATS.  The  Lords'  Committee  in  their  blue-book 
of  September,  .1881,  report  that  there  are  upwards  of  thirty 
Highway  Acts  in  existence,  illustrated  by  700  decided  cases. 
They  observe  that  a  consolidation  of  this  department  of  the 
law  (which  they  recommend)  can  scarcely  be  other  than  an 
arduous  task.  It  is  little  less  than  a  presumptuous  one  to 
approach  such  a  subject  in  a  Note  of  ten  pages. 

Every  parish  is  bound  at  Common  Law,  and  irrespec- 
tively of  any  statutory  obligation,  to  keep  the  highways 
running  through  it  in  repair.  And,  in  order  to  secure 
the  efficient  performance  of  this  duty,  special  officers  called 
Surveyors   of    highways — cnratores  viarum — were,  in    the 
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reign  of  Philip  and  Mary,  ordered  to  be  chosen  in  every 
parish. 

HIGHWAY   PARISHES — HIGHWAY   DISTRICTS. 

The  inhabitants  of  every  highway-parish,  or  parish  main- 
taining its  own  highways,  are  bound  under  the  *  Highway 
Act '  (5  &  6  Wm.  IV.  c.  50),  sec.  6,  at  their  first  meeting  in 
vestry  for  the  nomination  of  Overseers  of  the  Poor,  to  elect  a 
Surveyor  for  the  ensuing  year.  And  such  surveyor  may  be 
appointed  whether  or  not  the  inhabitants  are  for  the  time 
being  liable  to  maintain  any  highway,  or  to  contribute  to  any 
highway  rate  (41-2  Vict  c.  77,  s.  25).  In  the  case  of 
parishes  with  a  population  exceeding  5000,  the  inhabitants 
are  at  liberty  to  form  a  Highway-board,  whose  members  are 
collectively  to  fulfil  the  office  of  surveyor,  and  carry  into 
effect  the  provisions  of  the  Highway  Act  And  all  the 
powers  which  would  otherwise  have  been  vested  in  the  vestry, 
or  the  parish  surveyor,  are  to  be  exercised  by  these  delegates, 
or  any  three  of  them,  during  their  year  of  office  (sec.  1 8). 

It  is  the  business  of  the  parish  surveyor,  or  of  the  board 
who  undertake  that  office,  to  make  and  levy  a  rate  for  the 
purpose  of  carrying  the  above  Act  into  execution.  It  is  to 
be  levied  upon  all  property  liable  to  be  rated  to  the  relief  of 
the  poor,  and  upon  the  basis  of  the  Poor  rate  valuation  lists ; 
see  *  Highway  Rate  Assessment  and  Expenditure  Act,  1882 ' 
— 45-6  Vict.  c.  27.  It  must  be  allowed  by  two  Justices,  and 
is  published  and  enforced  in  the  same  manner  as  the  Poor  rate 
(see  page  350).  Any  person  may  appeal  against  his  rating  to 
the  next  General  or  Quarter  Sessions  (sec.  105). 

We  have  hitherto  spoken  of  a  parish  in  its  independent 
capacity,  taking  charge  of  its  own  particular  roads.  By  the 
Highway  Management  Acts  (25-6  Vict  c.  61,  and  27-8 
Vict.  c.  101)  power  is  given  to  the  County  Authority—e.e., 
the  county  Justices  in  Quarter  Sessions — to  associate  the 
several  parishes  within  their  county  into  groups  for  this 
purpose,  to   be   called  '  Highway  Districts.'     The  working 
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machinery  is  briefly  as  follows.  So  soon  as  these  districts 
are  created,  a  certain  number  of  waywardens,  not  less  than 
one  for  each  parish,  are  appointed.  These  waywardens, 
together  with  the  Justices  residing  within  the  district,  con- 
stitute its  Highway-board.  As  regards  each  constituent 
parish,  they  have  all  the  powers,  duties,  and  liabilities 
(except  in  the  matter  of  highway  rates)  which  previously 
fell  to  the  lot  of  the  parish  surveyor,  whose  office  is 
consequently  abolished.  The  board,  in  fact,  appoints  its 
own  district  surveyor  as  its  immediate  agent  in  carrying  out 
all  the  works  and  performing  aU  the  duties  for  which  they 
are  responsible. 

One  of  these  duties,  it  need  scarcely  be  said,  is  to  keep  the 
highways  of  the  district  in  repair,  in  the  same  manner  as  the 
surveyor  of  a  parish  is  bound  to  do  within  his  more  limited 
province.  And  when  complaint  is  made  to  any  Justice  that 
such  highway  is  out  of  repair,  two  summonses  are  issued — one 
to  the  board,  the  other  to  the  waywarden  of  the  parish  in 
which  the  fault  is  supposed  to  lie.  And  unless  the  board 
undertake  the  repair,  or  the  waywarden  repudiate  the  liability, 
the  Justice,  after  certain  preliminary  steps,  may  appoint  some 
person  to  execute  the  same  at  the  expense  of  the  former.  If 
the  liability  to  repair  be  disputed,  the  question  is  settled  by 
indictment  against  the  inhabitants  of  the  parish.  All  sums 
required  by  the  district  board  are  obtained  by  precepts, 
stating  the  amount  to  be  contributed  by  each  constituent 
parish  and  addressed  to  its  overseers,  who  are  to  levy  the 
sums  mentioned  in  the  same  way  as  rates  for  the  rehef  of  the 
poor.  The  expenses  of  keeping  the  highways  of  each  separate 
parish  in  repair,  and  all  other  expenses  payable  by  the  board 
in  relation  to  such  parish,  were  formerly  chargeable  under  its 
particular  precept.  But  by  the  41-2  Vict.  c.  77,  s.  7,  all 
expenses  incurred  by  any  Highway-board  after  March,  1879, 
in  maintaining  the  highways  of  each  parish  within  their 
district  are  to  be  deemed  to  have  been  incurred  for  the  com- 
mon benefit  of   such  several  parishes,   and  (subject  to   an 
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approximate  adjustment  under  exceptional  circumstan(ies)  to 
be  charged  on  the  district  fund. 

As  regards  the  power  of  Quarter  Sessions  to  interfere 
upon  complaint  made  to  them  *  that  the  Highway  Authority 
of  any  Highway-area  within  their  jurisdiction  has  made 
default  in  repairing  all  or  any  highways,'  <fec.,  reference  must 
be  made  to  the  Act  last  cited,  sec.  10. 

Under  the  Public  Health  Act,  1875  (see  page  387),  every 
Urban  Sanitary  Authority  is,  within  its  district,  exclusively  to 
execute  the  office  of  Surveyor  of  Highways,  and  to  exercise 
all  powers  which  would  otherwise  have  belonged  to  the  vestry 
of  any  component  parish.  And  every  act  required  by  any 
statute  to  be  done  by  or  to  the  surveyor  of  highways,  may  be 
done  by  or  to  their  appointed  surveyor. 

As  regards  Rural  Sanitary  Authorities,  the  County  Autho- 
rity, in  forming  any  highway  district,  is  requbed  by  41-2 
Vict.  c.  77,  s.  3,  to  have  regard  to  the  boundaries  of  the 
rural  sanitary  districts  in  their  county ;  and  as  far  as  possible 
to  arrange  the  highway  districts  so  that  the  two  may  be 
coincident  in  area. 

Whenever  a  highway  district,  whether  formed  before  or 
after  the  passing  of  the  above  Act,  is  or  becomes  thus  coin- 
cident with  a  rural  sanitary  district,  the  Authority  of  the  latter 
may  apply  to,  and  be  permitted  by,  the  County  Authority  to 
exercise  the  powers  of  a  Highway-board  within  their  district. 
The  existing  Highway-board  (if  any)  will  be  at  once  broken 
up,  and  the  waywardens  will  disappear  from  the  scene.  And 
all  expenses  incurred  by  the  Rural  Sanitary  Authority  in  the 
performance  of  their  new  duties  will  be  deemed  general 
expenses  of  such  Authority  within  the  meaning  of  the  Public 
Health  Act.  Power  is  given  to  the  County  Authority  to 
compel  the  proper  execution  of  the  trust  thus  undertaken. 

HIGHWAY   SESSIONS. 

Justices  of  the  peace  within  their  respective  divisions  are 
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required  by  the  Highway  Act  (sec.  45)  to  hold  from  eight  to 
twelve  special  sessions  in  every  year  for  the  purpose  of  carry- 
ing its  provisions  into  execution.  By  27-8  Vict,  c  101, 
s.  46,  all  these  matters  may  be  transacted  equally  at  the  usual 
petty  sessions. 

The  surveyor  of  every  parish  (not  highway  district)  within 
the  division  had  formerly  to  verify  his  accounts  and  make  a 
return  as  to  the  state  of  the  roads,  at  a  session  held  in  March. 
These  accounts  are  now  audited  by  the  district  auditor  (41-2 
Vict.  c.  77,  s.  9),  and  this  verification  is  consequently  dispensed 
with  ;  see  42-3  Vict.  c.  39.  If  any  vestry  have  neglected  to 
appoint  a  surveyor  or  waywarden,  as  the  case  may  be,  the 
Justices  may  nominate  one.  They  may  also  hear  and  deter- 
mine informations  against  the  surveyor  for  non-repair  of  a 
highway,  and  in  the  event  of  a  conviction,  besides  inflicting 
a  fine,  may  order  the  repair  within  a  stated  time,  or  the 
payment  of  a  sum  of  money  for  that  purpose  in  default 
(Highway  Act,  sec.  94)  (a).  The  process  in  the  case  of  a 
highway  district  has  already  been  noticed.  They  may  also, 
upon  information  that  the  funds  of  any  turnpike  trust  are 
insufficient  for  the  repair  of  roads  within  their  division,  order 
a  certain  portion  of  the  highway  rate  to  be  paid  as  a  con- 
tribution in  aid  (4  &  5  Vict.  c.  59,  s.  1).  Disputes  between 
parishes  as  to  the  extent  of  highway  to  be  repaired  by  each 
may  be  adjusted ;  payment  of  rates  may  be  excused  upon 
the  score  of  poverty,  and  a  variety  of  other  matters  transacted 
which  will  bo  referred  to  as  coming  within  such  cognisance 
in  the  course  of  the  next  division  of  our  subject. 

HIGHWAY   MATTERS    IN   GENERAL. 

Proceedings  before  two  Justices,     All  penalties  recoverable 

by  distress. 
Surveyor's  Liabilities. — A  surveyor  is  liable  under  the 

(a)  Proceedings  under  this  and  the  following  section  (95)  are  not 
effected  by  the  provisions  of  the  41-2  Vict.  c.  77,  s.  10.  See  Letter  of 
Local  Government  Board,  8th  Sept.,  1879  ;  43  J.  P.  631. 
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Highway  Act.  (sec.  56)  to  a  fine  of  £5  for  leaving  heaps  of 
stone,  &c.,  on  the  road  at  night,  without  reasonable  precau- 
tions against  danger;  see  Fearrdey  y.  Ormahy,  C.  P.,  Mar.  7, 
1879 ;  43  J.  P.  384.  He  is  also,  as  we  have  seen,  punishable, 
under  sec.  94,  for  omitting  necessary  repairs.  And,  by  sec. 
20  (which  doefi  not  apply  to  highway  districts),  a  fine  of  £5 
is  to  follow  neglect  of  duty  in  anything  required  by  the  Act, 
for  which  no  particular  penalty  is  imposed.  See  Robinson  v. 
Stevenitt,  Q.  B.,  June  1,  1878;  42  J.  P.  614,  The  result  is 
that  the  consequences  of  the  non-performance  of  his  statutory 
obligations  having  been  thus  defined,  he  is,  so  far,  under  no 
further  personal  liability,  and  in  the  event  of  any  person 
receiving  injury  through  his  neglect  such  person  cannot 
maintain  an  action  against  him.  He  must  console  himself 
by  indicting  the  parish. 

The  liabilities  of  a  surveyor  are  governed  indeed  by  the 
broader  principle  that,  being  only  the  servant  of  those  for 
whom  he  acts,  if  these  latter,  whether  as  regards  matters  of 
omission  or  commission,  are  not  liable  in  an  action  for 
damages,  he,  as  their  agent,  is  equally  exempt.  This  is  the 
case  where  his  employers  are  a  non-corporate  body,  such  as 
the  inhabitants  of  a  county  or  parish  at  large,  who  can  only 
be  reached  by  indictment  And  when  the  duties  and  respon- 
sibilities of  a  surveyor  are  imposed  upon  a  local  authority 
the  latter,  in  the  capacity  thus  conferred,  enjoy  immunity 
from  action  to  the  same  extent.  All  this  is  of  course 
upon  the  supposition  that  the  surveyor,  or  the  board  or 
body  acting  as  such,  have  no  original  liability  cast  upon 
them  by  the  statute  under  which  they  act. 

Contracts  by  Surveyor. — It  is  the  business  of  the  surveyor, 
with  the  consent  of  the  inhabitants  in  vestry,  to  contract  for 
materials  necessary  for  the  repair  of  the  highway.  He  must, 
however,  hold  no  personal  interest  in  any  such  contract,  or  in 
any  work  in  connection  therewith,  without  a  licence  from  two 
Justices,  under  a  penalty  of  £10  (sec.  46). 

Width  of  Boads,  &c. — He  must  make  and  maintain  every 
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public  carriage-way  leading  to  any  market  town  20  feet  wide 
at  the  least ;  and  every  public  horseway  8  feet  at  the  least ; 
and  every  public  footway,  by  the  side  of  any  carriage-way, 
3  feet  at  the  least,  space  permitting.  But  he  need  not  form 
the  latter  unless  at  the  desire  of  the  vestry  (sec.  80). 

Materials  for  Eoad-repair. — Every   surveyor  may  dig 
gravel,  &c.,  for  repairs,  in  any  waste,  common,  or  river  within 
his  parish  (and,  if  necessary,  within  any  other  parish  having 
more  than  sufficient  for  its  own  wants),  and  may  gather  stones 
for  the  same  purpose  upon  any  land  within  his  parish,  without 
payment,  upon  making  satisfaction  for  damage  done;  see 
Alresford  v.  Scott,  May  30,  1881,  7  Q.  B.  D.  310;  45  J.  P. 
619.     Bat  no  stones  may  be  gathered  without  the  owner's 
consent,  except  upon  licence  granted   by  two  Justices  in 
special  sessions,  after  having  heard  the  reasons  for  his  refusal 
(sec.   51).     The   surveyor   may  also,  by  like   licence,  dig 
materials  in  enclosed  lands  (with  certain  exceptions)  within 
the  parish  where  they  are  wanted,  and,  under  certain  limita- 
tions  elsewhere,  upon   making   compensation  for  materials 
taken  and  damage  done,  to  be  ascertained  by  Justices  in 
special  sessions.     The  licence  just  referred  to  must,  however, 
be  preceded  by  a  summons  to  show  cause  why  it  should  not 
issue  (sec.  53) ;   and  it  should  not  authorise  an  indefinite 
amount  of  digging,  but  only  so  much  as  is  justified  by  the 
extent  of  repair  in  contemplation  when  it  is  granted.     Earl 
Manvers  y,  Bartholomew ,  Q.  B.,  Nov.  12,  1878,  48  L.  J. 
M.  C.  3;  43  J.  P.  54. 

Ditches  and  Drains. — The  surveyor  may  make  and  keep 
open  all  such  ditches  and  drains  as  he  may  deem  necessary 
through  any  lands  adjoining  any  highway,  upon  paying  for 
damage  done,  to  be  ascertained  as  above  (sec.  67).  And  if 
the  owner,  or  any  other  person,  interfere  with  such  ditches, 
he  is  liable  to  make  good  all  expenses  incurred  in  reinstating 
them,  and  to  forfeit  three  times  that  amount  in  the  way  of 
penalty  (sec.  68). 

Trees  and  Hedges. — No  tree  may  be  planted  in  any 
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carriage-way  or  within  15  feet  of  the  centre  thereof  (sec.  64). 
And  if  any  such  way  be  prejudiced  by  the  shade  of  hedges 
or  trees  (except  trees  planted  for  ornament,  or  for  shelter  to 
any  house,  &c.)  or  if  any  obstruction  be  caused  by  any  hedge 
or  tree,  the  owner  (z.c,  actual  occupier,  Woodard  v.  Billericay 
K  Board,  Eolls,  1879 ;  43  J.  P.  224)  may  be  summoned  to 
show  cause  at  special  sessions  why  such  hedges  and  trees  were 
not  lopped,  or  why  such  obstruction  should  not  be  removed ; 
and,  in  the  event  of  his  non-compliance  with  an  order  in  that 
behalf,  he  is  liable  to  a  penalty  of  40«.,  and  the  sui'veyor  may 
lop  or  remove  the  same  at  the  expense  of  the  party  in  default, 
(sees.  65,  66). 

Obstmctions  on  Highways. — In  the  event  of  any  obstruc- 
tion to  a  highway  from  snow,  or  the  falling-in  of  the  sides, 
&c.,  it  is  the  duty  of  the  surveyor,  from  time  to  time  and 
within  twenty-four  hours  after  notice  from  any  Justice  of  the 
county,  to  clear  the  way  (sec.  26).  He  may  also,  by  order  in 
writing  from  any  Justice,  bundle  off  and  sell  any  timber,  &c., 
left  thereon,  and  not  removed  upon  his  own  notice  (sec.  73). 
As  regards  the  offence  of  obstructing  the  highway  in  general, 
see  *  Highway  Offences,^  below.  The  practice  of  placing 
*  trestles '  upon  newly-made  roads  was  said  by  Crompton,  J., 
to  be  weU  known  and  understood,  and  the  court  seem  to  have 
considered  that  there  was  nothing  improper  about  it :  E,  v. 
Justices  of  Surrey^  24  J.  P.  422. 

Encroachments. — K  any  person  shall  encroach,  by  making 
any  building,  hedge,  fence,  or  ditch,  on  any  carriage-way 
within  15  feet  of  the  centre,  it  is  the  surveyor's  business  to 
remove  or  fiU  up  the  same.  The  offender  is  liable  at  special 
sessions  to  pay  all  expenses,  in  addition  to  a  fine  of  40*. 
(sec.  69).    As  to  Highway  districts,  see  27-8  Vict.  c.  101,  s.  51. 

Steam-engines,  Windmills,  &c. — Xo  person  is  at  liberty 
to  sink  any  pit,  or  erect  any  steam-engine  within  25  yards, 
nor  any  windmill  within  50  yards  of  the  carriage-way,  unless 
screened  off  so  as  not  to  frighten  horses ;  nor  to  bum  lime- 
stone or  bricks  within  15  yards,  unless  hidden  in  the  same 
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way,  under  a  daily  penalty  of  £5  (sec.  70).  A  portable 
steam  threshing-machine  has  been  held  within  this  clause. 
There  is  a  similar  provision  as  regards  Turnpike  roads  in 
27-8  Vict.  c.  76. 

Diverting,  or  Closing  Soad. — ^Whenever  the  inhabitants 
in  vestry,  or  an  Urban  Sanitary  Authority  or  Highway 
Board,  deem  it  expedient  that  any  existing  highway  should 
be  stopped  up  or  diverted,  or  when  any  private  indi- 
vidual, with  the  approval  of  the  vestry,  &c.,  is  desirous  that 
this  should  be  done,  application  must  be  made,  through  the 
surveyor,  to  two  Justices  to  view  the  place.  This  view  must 
be  made  by  the  Justices  jointly,  with  the  assistance  of  a 
properly-verified  plan,  and  their  certificate  must  be  the  result 
of  their  own  personal  inspection,  and  not  founded  upon 
information  derived  from  other  people  {R,  v.  Wallace^  Q.  B. 
April  21.  1879,  43  J.  P.  493).  The  point  for  them  to  decide, 
when  the  diversion  of  a  highway  is  in  question,  is  whether 
the  proposed  new  road  is  nearer  or  njore  commodious  to  the 
public,  see  R.  v.  Phillips^  L.  R.  1  Q.  B.  648.  But  it  is  not 
sufficient  merely  to  find  that  it  is  *  nearer.'  Should  they  find 
that  it  is  nearer,  they  are  to  set  forth  by  how  much  nearer, 
and  should  they  consider  it  to  be  more  commodious  they  are 
to  state  the  reason  why.  If  the  old  highway  is  to  be 
abandoned  in  favour  of  the  new  road,  there  seems  to  be  no 
occasion  to  give  a  reason  for  its  being  unnecessary.  After 
these  preliminaries,  should  the  owner  of  the  land  through 
which,  in  the  case  of  a  diversion,  the  new  highway  is  to  pass, 
express  his  consent,  certain  proceedings  are  to  be  taken,  ter- 
minating (should  no  appeal  intervene,  or  should  such  appeal 
be  dismissed)  in  an  order  at  quarter  sessions  to  stop  up  or 
divert  such  highway,  and  to  purchase  the  land  (if  necessary) 
for  the  new  route.  The  latter,  when  constructed,  will 
continue  for  ever  a  public  highway,  and  the  parish  or  party 
liable  to  repair  the  old  one  will  be  answerable  for  the  repair 
of  the  new,  without  reference  to  its  parochial  locality 
(sees.  84  -93). 
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Discontmuance  of    ITnnecessary    Highways. — If   any 

authority  liable  to  keep  any  highway  in  repair  be  of  opinion 
that  80  much  of  it  as  lies  within  any  petty  sessional  division 
is  unnecessary  for  piblic  purposes,  it  may  apply  to  the 
court  of  such  division  to  view  by  two  or  more  Justices,  and 
should  the  court  be  of  opinion  that  the  application  ought  to  be 
proceeded  with,  it  may  (after  certain  notices  and  inquiries 
provided  by  the  Act)  declare  by  its  order  that  such  highway 
is  unnecessary  for  public  use  and  ought  not  to  be  repaired 
at  thd  public  expeuse  (41-2  Vict.  c.  77,  s.  24). 

Widening  Roads. — Two  Justices,  upon  view,  may  order 
any  highway,  not  sufficiently  wide,  to  be  widened  up  to 
30  feet ;  the  power  to  be  exercised  under  certain  restrictions. 
They  have  power  to  empanel  a  jury  to  assess  damages.  Pro- 
vision is  made  as  to  minerals  and  timber  under  and  growing 
upon  the  land  taken,  and  for  the  raising  funds  (if  necessary) 
for  payment  of  compensation  (Highway  Act,  sees.  82,  83,  and 
see  Public  Health  Act,  1875,  sec.  154). 

Temporary  Eoad. — While  an  existing  highway  is  being 
widened  or  repaired,  the  surveyor  may  make  a  temporary 
road  through  adjoining  land  (except  in  some  particular 
instances),  making  such  recompense  to  the  owner  as  Justices 
in  special  sessions  may  think  reasonable  (sec.  25). 

Bridges. — The  maintenance  of  bridges  stands  upon  a 
different  footing  from  a  similar  obligation  with  respect  to 
roads.  The  extent  of  public  highway  running  through  any 
given  parish  may  be  supposed  to  bear  some  rough  proportion 
to  its  area,  but  the  number  and  importance  of  its  bridges  is 
matter  of  accident.  Consequently  the  care  and  cost  of  these 
is,  generally  speaking,  a  charge  upon  the  county  at  large,  and 
provided  for  at  quarter  sessions.  By  41-2  Vict.  c.  77,  sa 
21,  22,  any  existing  bridge  may  be  declared  by  the  County 
Authority  to  be  one  which  the  county  is  liable  to  maintain, 
and  the  same  power  may  contribute  half  the  cost  of  any 
bridge  hereafter  to  be  erected,  after  the  same  has  been 
certified  to  be  fit  for  its  purpose,  under  43  Gi».o.  III.  c.  59. 
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Main  Eoads. — Any  road  which  ceased  to  be  a  turnpike 
road  between  Dec.  31,  1870,  and  the  16th  of  August,  1878, 
or  which,  being  at  the  latter  date  a  turnpike,  may  afterwards 
cease  to  be  such,  is  to  be  deemed  a  main  road,  and  one-half 
of  the  cost  of  repairs  actually  defrayed  out  of  current  rates 
after  the  29th  of  September,  1878,  by  any  highway  authority 
acting  within  its  area  is  to  be  repaid  out  of  the  county  rate 
(41-2  Vict.  c.  77,  s.  13).  And  where  it  appears  to  any 
Highway  Authority  that  any  highway  within  their  district 
ought  to  become  a  main  road  by  reason  of  its  running 
between  great  towns,  or  to  a  railway  station,  or  otherwise, 
they  may  apply  to  the  County  Authority  for  an  order 
declaring  it  a  main  road,  and  the  latter  may  order  accordingly 
(sees.  15 — 20).  The  15th  section  does  not  in  express  terms 
pronounce  that  these  main  roads,  when  so  declared  by  order 
shall  be  repairable  at  the  expense  of  the  county,  but  this  is 
obviously  implied. 

Extraordinary  Traffic. — Whenever  upon  any  highway, 
whether  a  main  road  or  otherwise,  extraordinary  repairs  have 
become  necessary  by  reason  of  excessive  weight  or  extra- 
ordinary traffic,  the  Highway  Authority  *  may  recover  in  a 
summary  manner  from  any  person  by  whose .  order  such 
weight  or  traffic  has  been  conducted,'  the  amount  of  the 
injury  thereby  done  (sec.  23).  The  words  *  excessive  weight' 
and  *  extraordinary  traffic'  appear  to  point  to  an  exceptional  use 
of  the  highway;  see  Lord  Avdand  v.  Lucas^  Nov.  14,  1879, 
5  C.  P.  D.  351.  When  the  carrying  is  part  and  parcel  of 
the  recognised  industry  of  the  place,  and  is  conducted  accord- 
ing to  the  regular  course  of  such  industry,  the  burden  upon 
the  road  is  not  excessive  or  extraordinary  within  the  meaning 
of  this  section;  WaMington  v.  Hookins^  Dec.  1, 1880,  6  Q.  B. 
D.  206.  The  mere  fact  that  one  person  uses  a  highway  more 
than  his  neighbours,  is  no  ground  for  holding  the  user  of 
such  person  extraordinary ;  R,  v.  WiUianison,  Q.  B.,  March  8, 
1881,  45  J.  P.  505. 

Bye-laws   by   County   Authority. — This    Authority    is 
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empowered  to  make  bye-laws  with  respect  to  all  main  roads 
or  other  highways  within  any  highway  area  in  their  county 
as  to  (1)  width  of  wheels  of  carriages  drawn  by  animal 
power;  (2)  nails  or  bars  on  the  wheels  of  such  carriages ; 
(3)  locking  the  wheels  to  the  detriment  of  the  road ;  (4) 
gates  on  highways;  (5)  r^ulatingthe  use  of  bicycles  (sec.  26). 
These  bye-laws  when  made  must  be  confinned  by  the  Local 
Government  Board  (sec.  35). 

LOCOMOTIVES   ON   TURNPIKE   ROADS   AND  HIGHWAYS. 

The  use  of  these  machines  is  regulated  by  the  24-5  Vict, 
c.  70,  amended  by  the  28-9  Vict.  c.  83,  and  by  Part  IL  of 
the  recent  Act,  41-2  Vict.  c.  77  (a).  The  Secretary  of  State 
(now  the  Local  Government  Board,  under  the  Public  Health 
Act,  1875,  Sched.  V.)  has  power  to  prohibit  their  use  under 
certain  circumstances.  Every  locomotive  must  be  con- 
structed to  consume  its  own  smoke,  and  any  person  using 
one  not  so  constructed,  or  not  fulfilling  this  condition  as  far 
as  practicable,  is  liable  to  a  penalty  of  £5  per  day  (41-2  Vict^ 
c.  77,  s.  30).     The  rules  and  regulations   provided  by  the 

(a)  The  word  '  locomotive '  is  defined  or  rather  explained  by  the  Act 
as  meaning  'a  locomotive  propelled  by  steam  or  other  than  animal 
power.'  A  tricycle  fitted  with  a  miniature  steam-engine  as  auxiliary 
to  the  usual  treadmill  was  recently  invented  by  Sir  Thomas  Parkyns. 
A  more  innocent  'locomotive'  it  would  be  difficult  to  imagine.  The 
machinery  was  so  ingeniously  devised  and  concealed,  that  (as  was 
admitted)  there  was  no  smoke,  nor  escape  of  steam  into  the  air,  nor 
an3rthing  to  indicate  the  presence  of  steam  power,  or  calculated  to 
frighten  horses,  or  to  cause  more  danger  to  the  public  using  the  high- 
way than  would  any  ordinary  tricycle.  It  does  not  appear  to  have 
been  capable  of  any  excessive  speed.  Lord  Coleridge,  however,  con- 
firmed a  conviction  under  the  above  Acts,  Sir  Thomas  having  ventured 
upon  the  road  without  an  escort  of  two  persons,  and  having  drivc^ 
through  Woolwich  at  the  rate  of  more  than  two  miles  an  hour ;  Parhyns 
V.  Priest,  July  4,  1881,  7  Q.  B.  D.  313.  No  carriage,  therefore,  of  any 
description,  propelled  either  by  clockwork,  electricity,  compressed  air, 
or  a  flying  jib,  is  entitled  to  the  freedom  of  the  Queen's  highway. 
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28-9  Vict.  c.  83  are  shortly  as  follows : — (1)  Three  persons 
at  least  must  accompany  each  locomotive ;  (2)  one  of  whom 
is  to  precede  it  on  foot  with  a  red  flag.  [By  the  recent  Act 
(sec.  29)  the  use  of  this  danger-signal  is  abolished.  The  per- 
son is  to  precede  his  engine  on  foot  by  20  yards  at  least,  *  and 
shall  in  case  of  need  assist  horses,  or  carriages  drawn  by 
horses,  passing  the  same.'  In  a  recent  case  it  was  held 
that  this  provision  was  sufficiently  complied  with  where  the 
man  on  foot  was  60  yards  in  advance  and  leading  a  pony-cart, 
Dams  V.  Br(yume,  C.  P.,  Mar.  14,  1879  ;  43  J.  P.,  416.] 
(3)  Driver  to  give  as  much  space  as  possible.  (4)  Not  to 
whistle  within  sight  of  a  horse,  nor  blow  off  steam  on  the 
road.  (5)  To  stop  upon  any  person  with  a  horse  putting  up 
his  hand  as  a  signal ;  and  (6)  to  carry  proper  lights.  No 
locomotive  is  to  travel  at  the  rate  of  more  than  4  miles  an  hour, 
or  more  than  2  in  any  town  or  village.  Penalty  on  owner, 
upon  summary  conviction  before  two  Justices  of  any  of  the 
above  offences,  £10,  recoverable  by  him  from  the  person  in 
charge,  on  proof  that  he  incurred  the  same  through  such 
person's  negligence,  &c. 

Ey  41-2  Vict.  c.  77,  s.  28,  certain  provisions  are  made 
with  respect  to  the  size,  weight,  and  wheels  of  road-locomo- 
tives. No  such  engine  must  exceed  9  feet  in  length  or  14 
tons  in  weight,  nor  must  the  driving  wheels,  if  over  5  feet 
in  diameter,  be  less  than  14  inches  wide  in  the  tire.  Such 
wheels  must  be  in  all  cases  smooth-soled,  or  shod  with 
diagonal  cross-bars  of  not  less  than  3  inches  in  width,  ngr 
more  than  three-quarters  of  an  inch  in  thickness,  extending 
the  full  width  of  the  tire,  and  ^ot  more  than  3  inches  apart. 
Penalty  for  each  contravention  £5. 

Any  County  Authority,  and  certain  other  powers,  may 
authorise  the  use  of  larger  locomotives  within  their  several 
jurisdictions,  and  may  make  bye-laws  as  to  the  hours  during 
which  locomotives  in  general  may  pass  over  their  roads.  And 
a  County  Authority  may  make  bye-laws  for  gmnting  annual 
licences  to  machines  of  this  description,  except  those  used 
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solely  for    agricultural    purposes,    employed    within    their 
county  (sees.  28,  31,  32). 

SUNDRY   HIGHWAY   OFFENCES. 

\See  Driving  and  Riding.] 

The  surveyor,  or  any  person  acting  under  his  authority,  or 
any  other  person  witnessing  the  commission  of  any  of  the 
following  offences,  may  seize  and  detain  the  offender,  and 
take  him  before  a  Justice  (Highway  Act,  sec.  79).  No 
information  in  writing  is  necessary,  and  two  Justices  may 
hear  and  determine  the  matter  (sec.  101).  Penalty,  half  to 
the  informer,  half  to  the  surveyor  towards  the  repairs 
(sec  103).     Appeal  (sees.  105—108). 

Offences  (abridged). — Eiding,  leading,  or  driving  any 
horse,  ass,  sheep,  cattle,  or  carriage  of  any  description,  or  any 
truck  or  sledge,  upon  any  footpath  by  the  side  of  any  road, 
set  apart  for  foot  passengers — tethering  any  horse,  &c.,  on^ 
any  highway — ^injuring  any  highway  or  the  hedges  or  fences 
— ^wilfully  obstructing  the  passage  of  any  footway — pulling 
up,  removing,  or  damaging  posts  or  stones  fixed  by  the 
surveyor — damaging  bridges  or  milestones — ^playing  at  foot- 
ball or  any  other  game  to  the  annoyance  of  any  passenger — 
making  any  fire,  &c.,  or  firing  any  gun  (see  Fireworks) — 
hawker,  gipsy,  'or  other  person  travelling,  pitching  tent  or 
stall,  or  encamping  upon  any  part  of  the  highway — laying 
aj^y  timber,  stone,  manure,  rubbish,  or  other  matter  or  thing 
whatsoever  upon  the  highway,  to  the  injury  of  such  highway, 
or  to  the  injury,  interruption,  or  personal  danger  of  any 
person  travelling  thereon — or  in  any  way  wUfuUy  obstructing 
the  free  passage  of  such  highway,  40«.  over  and  above  damage, 
recoverable  by  distress  (sec.  72). 

Obstructions. — Every  unauthorised  obstruction  of  a  high- 
way is  primd  facie  a  nuisance  at  Common  Law  and  indictable 
as  such.  It  can  only  be  justified  upon  the  ground  of  para- 
mount necessity,  or  sudden  emergency,  i?.  v.  Langton  Gas 


HOUSEBREAKING.  24  5 

(7a,  29  L.  J.  M.  C.  118.  As  respects  the  right  of  a  private 
individual  to  abate  a  highway  obstruction,  see  title  Nuisance, 
page  ^8.  Any  person  unlawfully  placing  upon  a  highway 
what  may  be  a  source  of  mischief  will  be  held  responsible 
for  an  accident,  even  if  such  accident  take  place  after  it  has 
been  shifted  from  its  original  position  by  another  party, 
Clark  V.  Ghamberg,  April  15,  1878,  3  Q.  B.  D.  327.  In 
Harris  v.  Mohbs,  June  18,  1878,  3  Exch.  D.  268,  the 
owner  of  a  steam-plough  which  had  been  left  on  the  grass, 
at  the  side  of  a  highway  was  held  liable,  under  Lord 
Campbell's  Act,  for  damage  caused  by  the  shying  of  a  passing 
horse.  *  It  must  not  be  assumed,'  observed  Denman,  J., 
*  that  no  nervous,  runaway,  or  kicking  horse  will  come  along 
a  highway.  It  is  only  in  the  case  of  horses  liable  to  be 
frightened  that  danger  exists.  The  wrong-doer  has  no 
right  to  lay  down  the  measure  of  his  own  wrong,  or  to 
limit  the  free  use  of  the  highway  to  quiet  horses,  or  to 
horses  which  shall  only  shy  when  frightened,  and  do  no 
further  mischief.' 

See  also  Driving  and  Eiding,  and  Cattle  Straying. 

HOUSEBREAKING  is  the  breaking  and  entering 
another  man's  house  with  intent  to  commit  a  felony.  In 
order  to  constitute  this  offence,  the  breaking  must  amount  to 
a  substantial  act,  such  a^  breaking  or  taking  out  the  glass  of, 
or  otherwise  opening  a  window,  unlocking,  or  even  lifting 
the  latch  of  a  door,  or  unloosing  any  fastening  which  the 
owner  has  provided.  But  if  a  person  be  negligent  enough  to 
leave  his  door  or  window  open,  it  is  no  breaking  to  enter. 
Even  in  this  case,  however,  if  the  trespasser  afterwards  un- 
latch an  inner  or  chamber  door,  the  breaking  is  complete. 
As  regards  the  entering,  a  simple  insertion  of  the  hand  or 
any  instrument  is  sufficient.  The  place  with  respect  to  which 
the  offence  may  be  committed  will  be  found  sufficiently 
indicated  below.  Lastly,  the  entrance  must  be  with  a 
felonious  intent,  as  evidenced  by  the  general  circumstances 


246  HOUSEBREAKING. 

of  the  case ;  otherwise  the  act  amounts  to  a  mere  intrusion 
— see  Trespass. 

Breaking  and  entering  another  man's  dwelling-house  with 
felonious  intent  in  the  night-time  \a  a  crime  of  deeper  dye, 
and  constitutes  the  Common  Law  oflfence  of  Burglary. 

Under  24-5  Vict.  c.  96,  sec.  54,  it  is  not  necessary  that 
there  should  he  any  actual  or  constructive  *  hreaking ; '  the 
mere  entrance  with'  felonious  intent  heing  in  itself  heavily 
punishahle.  And  the  hreaking  out  at  night,  under  certain 
circumstances  stated  helow,  after  an  entry  effected  at  any 
previous  hour,  exposes  the  offender  to  the  full  punishment 
due  to  the  principal  offence. 

Under  the  statute  ahove  cited  (sec.  1 ),  the  word  *  night ' 
includes  the  period  hetween  9  p.m.  and  6  a.m.  'No 
huilding '  (sec.  53),  *  although  within  the  same  curtilage  with 
any  dwelling-house,  and  occupied  therewith,  is  to  he  deemed 
to  he  part  of  such  dwelling-house,  unless  there  shall  he  a 
communication  hetween  them,  either  immediate,  or  hy  means 
of  a  covered  and  enclosed  passage.* 

The  following  offences  are  felonies,  except  the  misde- 
meanours marked  4.  Triable  at  sessions,  except  5  and  6. 
Bail  'discretionary.' 

24-5  viOT.  c.  96. 

1.  (Sec.  55).  Breaking  and  entering  any  huilding  within 

the  curtilage  of  a  dwelling-house  and  occupied  there- 
with, hut  not  part  thereof,  and  committing  any  felony 
therein,  or  hreaking  out  after  committing  felony  [Pen. 
S.  5 — 14  y.  ;  or  impr.  2  y.]. 

2.  (Sec.  56).  Breaking  and  entering  any  dwelling-house, 

school-house,  shop,  warehouse,  or  counting-house,  and 
committing,  &c.,  or  &c.,  as  ahove  [same]. 

3.  (Sec.   57).  Breaking  and  entering  any  dwelling-house, 

church,  &c.,  huilding  within  curtilage,  school-house, 
shop,  Ac,  with  intent  to  commit  felony  [Pen.  S. 
5 — 7  y. ;  or  impr.  2  y.]. 
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4.  (Sec.    58).  Being    found   hy  night  armed  with  any 

dangerous  weapon,  with  intent  to  break  or  enter  any 
dwelling-house  or  other  building  and  commit  felony 
therein — or  having  in  possession,  without  lawful 
excuse,  any  picklock,  crow,  &c.,  or  other  implement 
of  housebreaking — or  with  face  blackened  or  dis- 
guised, with  intent  to  commit  felony — ^r  in  any 
dwelling-house  or  other  building  whatever,  with  like 
intent  [Pen.  S.  5  y. ;  or  impr.  2  y.],  or  if  after  previous 
conviction  for  felony  or  this  offence  [Pen.  S.  5 — lOy.; 
or  impr.  2  y.].  As  to  these  or  similar  offences  com- 
mitted in  the  day-time^  see  Vagrants,  18, 19. 

5.  (Sec.  52).  Burglary — z.€.,  breaking  and  entering  the 

dwellmg-houae  (a)  of  another  in  the  night,  with  intent 
to  commit  felony  [Pen.  S.  5  y. — Life ;  or  impr.  2  y.]. 

6.  (Sec.  51).  Entering  dwelling-house  with  intent  to  commit 

felony— or  being  therein  committing  felony,  and  in 
either  case  breaking  out  of  house  in  the  night  [same]. 

7.  (Sec.  54).  Entering  any  dwelling-house  in  the  night  with 

intent  to  commit  felony  [Pen.  S.  5 — 7  y. ;  or  impr. 

2  y.]- 

*  If  any  person  attempts  a  robbery  or  murder  of  another, 
or  attempts  to  break  open  a  house  in  the  night-time,  and 
shall  be  killed  in  the  attempt,  the  slayer  is  in  no  kind  of  fault 
whatsoever,  not  even  in  the  minutest  degree ;  and  is,  therefore, 
to  be  totally  acquitted  and  discharged,  with  commendation 

(a)  A  dwelling-hou^e  is  a  building  in  which  the  occupier  or  his 
family  habitually  reside  and  sleep ;  and  the  mere  temporary  absence  of 
iumates  does  not  deprive  it  of  its  peculiar  sanctity  as  such.  Burglary 
may  be  committed  in  respect  of  the  chamber  of  a  guest  at  an  inn,  college 
rooms,  or  the  apartment  of  a  lodger.  If  a  servant  conspire  with  a  robber 
to  let  him  in  at  night,  it  is  constructive  breaking,  and  burglary  in  both. 
And  where  one  man  stands  on  the  watch,  while  his  comrade  enters,  both 
are  equally  burglars.  A  lodger,  as  pointed  out  by  Lord  Bramwell  upon 
a  recent  occasion,  who  walks  off  with  another  man's  coat  before  six  in 
the  morning,  thereby  '  breaks  out'  of  the  lodging-house  {auprd,  offence  6) 
and  is  guilty  of  burglary. 
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rather  than  blame/     Blackstone,  IV.  Ch.   14;    and    see 
Murder  and  Manslaughter,  page  324. 

HUSBAND  AND  WIFE.  '  With  this  ring  I  thee  wed. 
With  my  body  I  thee  worship.  With  all  my  worldly  goods 
I  thee  endow.'  Of  these  truly  remarkable  assertions,  it  has 
been  tersely  said  that  the  first  is  superstitious,  the  second 
idolatrous,  and  the  third  false.  At  any  rate,  as  read  under 
the  austere  light  of  the  Common  Law,  they  stand  seriously 
in  need  of  a  commentator. 

The  first  two  mean  that  the  woman  is  wed  and  worshipped 
to  such  excellent  purpose  that  she  has  no  longer  any 
independent  legal  existence  worth  talking  about.  No  pro- 
mise made  to  her  by  her  husband  before  marriage  remains 
binding  ;  not  even  the  most  solemn  compact  with  reference 
to  the  religious  education  of  her  future  children.  Re  Agar- 
Ellis,  Nov.  23,  1878,  L.  E.  10  Ch.  D.  49.  No  binding 
promise,  after  marriage,  can  be  made  at  alL  She  is  sworn 
to  obey  the  will  in  which  she  has  merged  her  own ;  and  the 
law,  with  contemptuous  indulgence,  excuses  her  from  the 
consequences  of  certain  crimes,  if  committed  by  the  direction, 
or  in  the  company,  of  her  lord.  The  latter,  moreover,  as 
being  answerable  for  her  good  behaviour,  was  at  liberty  to 
administer  such  personal  correction  as  in  his  superior  wisdom 
he  might  consider  proper  for  her  education.  And  although 
he  can  nolonger  be  said  to  possess  this  privilege,  he  hsis  lost 
it  purely  through  a  silent  change  in  the  spirit  in  which  we 
administer  the  great  unwritten  code.     So  much  for  the  idol. 

The  words  *  with  all  my  worldly  goods  I  thee  endow ' 
are  easily  explained.  They  mean  that,  immediately  upon 
marriage,  the  smooth-spoken  hypocrite  takes  from  her  every 
article  of  personal  property  which  she  possesses  at  the  time, 
or  can  by  any  possibility  acquire  afterwards,  subject  to  no 
liability  in  return,  except  that  of  keeping  her  off  the  parish. 
His  own  *  worldly  goods  '  he  may  bequeath  at  his  death 
to  a  mistress  or  a  stranger,  together  with  every  sixpence  of 
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what  was  once  her  private  fortune.  He  is  under  no  sort  of 
obKgation  to  provide  for  such  a  thorough  supernumerary  in 
the  way  of  celestial  enjoyment  as  the  widow  he  may  leave 
behind  him. 

The  complacency  with  which  Common  Law  Judges 
administered  this  appalling  creed  was  not  shared  by  Courts 
of  Equity.  The  latter  could  not,  indeed,  Christianise  the 
law,  but  they  could  and  did  insist  that  a  wife  was  capable 
of  holding  property  apart  from  her  husband  (irrespectively  of 
the  intervention  of  trustees),  and  that  if  any  money  fell  to 
her  during  marriage  which  was  intended  for  her  separate  use, 
and  ought  in  righteousness  to  belong  to  her  alone,  she  was  to 
be  at  liberty  to  keep  and  spend  it. 

The  assistance  of  the  Court  of  Chancery,  however,  like  that 
of  eminent  medical  men,  is  not  to  be  expected  in  small  cases 
and  by  people  of  no  private  means.  Modern  legislation  has, 
consequently,  come  to  the  aid  of  the  wife  in  some  important 
particulars.  Previously  to  the  20-1  Vict.  c.  85,  a  man  might 
give  additional  zest  to  his  Common  Law  rights  by  abandoning 
his  wife  to  her  own  unaided  exertions,  returning  occasionally 
to  plunder  her  of  whatever  she  might  have  thus  acquired 
during  the  interim.  He  had  a  right  to  demand  her  wages 
from  any  person  who  had  employed  her,  and  was  only 
obliged,  for  his  own  sake,  to  stop  short  of  driving  her  to  the 
Union. 

Order  to  protect  a  wife's  earnings  and  property. — 
Under  the  above  Act  (sec  21)  *a  wife  deserted  by  her 
husband  may,  at  any  time  after  such  desertion,  apply  .... 
to  Justices  in  petty  sessions  ...  for  an  order  to  protect  any 
money  or  property  she  may  acquire,  by  her  own  lawful 
industry,  and  property  which  she  may  become  possessed  of, 
after  such  desertion,  against  her  husband  or  his  creditors.  .  .  . 
And  such  Justices  ...  if  satisfied  of  the/ac^o/  sv/ih  deser- 
tion^ and  that  the  same  was  without  reasmmhle  cause,  and  that 
the  wife  is  maintaining  herself  by  her  ovm  industry  or 
property,  may  make  and  give  to  the  wife  an  order  protecting 
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her  earnings  and  property  acquired  since  the  commencement 
of  such  desertion/  &c.,  which  are  to  *  belong  to  the  wife  as 
if  she  were  a  feme  sole.^  Power  is  given  to  the  husband  or 
his  creditors  to  apply  for  a  discharge  of  this  order  (27-8  Vict. 
c.  44),  but  in  the  meanwhile,  should  he  or  they  seize  or 
continue  to  hold  any  of  her  property  after  due  notice,  she 
may  recover  by  action  not  only  such  property  but  double  its 
value  into  the  bargain. 

Married  Women's  Property  Act,  1882. — Here  *  the  old 
order  changeth,  yielding  place  to  new.*  The  whole  status  of 
the  married  woman,  with  regard  to  property,  has  been 
revolutionized  to  an  extent  which  it  will  be  for  the  next 
generation  to  appreciate.  Protection  orders,  as  above  de- 
scribed, will  probably  pass  into  disuse.  Indeed,  should  any 
husband,  after  the  1st  of  January,  1883,  while  living  apart 
from  his  wife,  lay  hands  upon  her  private  money  or  earnings, 
or  extort  them,  whether  by  force  or  dint  of  threat,  she  may 
lock  him  up  for  larceny  and  indict  him  at  Quarter  Sessions. 
The  recent  statute  repeals  two  Acts  of  similar  title,  dated 
1870  and  1874,  which  it  purports  to  consolidate  and  amend, 
and  .so  far  as  concerns  our  present  purpose  provides  as 
follows : — 

1.  Every  woman  who  marries  in  or  after  1883  is  entitled 
to  hold  and  dispose  of,  as  if  she  were  unmarried,  all  property 
of  every  description  which  either  belongs  to  her  at  the  time  of 
her  marriage  or  which  she  may  afterwards  acquire,  *  including 
any  wages,  earnings,  money  and  property  gained  or  acquired 
by  her  in  any  employment,  trade,  or  occupatioii  in  which  she 
is  engaged,  or  which  she  carries  on  separately  from  her  hus- 
band, or  by  the  exercise  of  any  literary,  artistic,  or  scientific 
skill' 

'  2.  Every  woman  married  before  the  1st  of  January,  1883, 
is  entitled  to  hold  and  dispose  of  as  above  all  property  which 
may  accrue  to  her  after  that  day,  including  any  wages,  earn- 
ings, &c.,  as  in  (1). 

3.  Every  woman,  whenever  married,  may  bring  civil  or 
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criminal^  proceedings  in  her  own  name  against  any  person, 
including  her  husband,  for  the  protection  and  security  of  her 
separate  property.  In  any  indictment  or  other  proceeding 
under  this  portion  of  the  Act  it  is  sufficient  to  allege  such 
property  to  be  her  property  \  and  husband  and  wife  may  give 
evidence  the  one  against  the  other.  But  no  wife  may  take 
criminal  proceedings  against  her  husband  in  respect  of  pro- 
perty while  they  are  living  together ;  *  nor,  while  they  are 
living  apart,  as  to  or  concerning  any  act  done  by  the  husband 
while  they  were  living  together,  concerning  property  claimed 
by  the  wife,  unless  such  property  shall  have  been  wrongfully 
taken  by  the  husband  when  leaving  or  deserting,  or  about  to 
leave  or  desert,  his  wife.' 

4.  *A  wife  doing  any  act  with  respect  to  the  property  of 
her  husband,  which,  if  done  by  the  husband  with  respect  to 
the  property  of  the  wife,  would  make  the  husband  liable  to 
criminal  proceedings  by  the  wife  under  this  Act,  shall  in  like 
manner  be  liable  to  criminal  proceedings  by  her  husband.' 

See  45-6  Vict.  c.  75,  sees.  1,  2,  5,  12,  16. 

Summary  Judicial  Separation. — By  the  'Matrimonial 
Clauses  Act,  1878*  (41  Vict.  c.  19),  a  novel  and  unexpected 
duty  was  cast  upon  Courts  of  Summary  Jurisdiction.  It  is 
enacted  (sec.  4)  that  if  a  husband  shall  be  convicted, 
summarily  or  otherwise,  of  an  aggravated  assault  upon  his 
wife  [see  Assault,  offence  2],  *  the  court  or  magistrate  hefwe 
whrym  he  shall  he  so  convicted  may,  if  satisfied  that  the  future 
safety  of  the  wife  is  in  peril,  order  that  she  shall  be  no  longer 
bound  to  cohabit  with  her  husband,  and  such  order  shall 
have  the  force  and  effect  in  all  respects  of  a  decree  of  judicial 
separation  on  the  ground  of  cruelty;  and  such  order  may 
further  provide ' : — 

(1)  for  payment  by  the  husband  to  the  wife  of  a  weekly 

sum,  to  be  fixed  by  the  court,  payment  to  be  enforced 
as  if  under  an  order  of  affiliation — see  Bastardy, 
page  100  ] 

(2)  for  the  custody  of  children  under  10;  such  custody 
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(in  the  discretion  of  the  court)  to  he  given  to  the 
mother. 

No  order  is  to  he  made  in  favour  of  a  wife  proved  to  have 
committed  adultery  (unless  condoned),  and  any  order  made 
is  to  he  discharged  upon  proof  of  suhsequent  adultery. 

Criminal  Liability  of  Wife. — According  to  a  superstition 
which,  Blackstone  tells  us,  is  upwards  of  a  thousand  years 
old,  if  a  woman  commit  theft,  hurglary,  or  other  like  indictable 
offence  in  company  with  her  hushand,  she  is  to  he  considered 
as  acting  under  his  coercion  and  treated  as  irresponsihle. 
But  murder  or  manslaughter  are  not  thus  to  he  excused. 
This  venerahle  doctrine  would  at  last  have  had  its  day  if 
the  Criminal  Code  Bill  of  a  recent  session  had  hecome  law 
of  the  land.  As  regards  non-indictahle  offences,  cognisahle 
under  summary  jurisdiction,  a  married  woman  has  always 
heen  held  answerahle  for  herself.  A  hushand  and  wife,  if 
joint  offenders,  may  he  jointly  charged,  and  jointly  or  severally 
convicted.  But,  in  any  case,  if  a  wife  he  sentenced  to  a  fine, 
she  must  pay  or  provide  her  own  penalty,  or  undergo  the 
alternative  imprisonment,  as  her  husband's  goods  cannot  be 
levied  upon  for  the  amount. 

Stealing  from  the  Husband,— -A  wife  living  with  her 
husband  cannot  be  convicted  of  stealing  his  goods;  nor  if 
she  give  them  to  a  third  party  can  the  latter  be  charged 
with  theft.  The  presumption  is  that  she  had  authority  for 
what  she  did.  But  this  inference  may  be  rebutted,  so  far  as 
the  receiver  is  concerned.  It  does  not  even  arise  if  she  elope 
with  him,  and  they  carry  off  between  them  any  part  of  the 
husband's  property,  which  would  be  simple  theft  upon  th^ 
adulterer's  part.     jR.  v.  Flatnian^  C.  C.  E.  Feb.  28,  1880. 

See  Evidence,  pages  181,  184. 

INDECENCY.  A  case  of  singular  and  audacious  indecency 
came  before  the  bench  the  other  day.  It  was  the  story  told 
of  Susanna,  but  the  scene  was  not  in  a  garden.  There  was  no 
power  to  punish  either  offender  in  a  summary  manner,  with- 
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out  straining  the  law,  so  far  as  it  provides  for  offences  of  this 
kind.  The  onln  provisions  which  touch  indecent  conduct 
in  general  are  (1)  the  5  Geo.  IV.  c.  83,  s.  4  (see  Vagrants, 
12),  which  enacts  that  *  every  person  wilfully,  openly,  lewdly, 
and  obscenely  exposing  his  person  in  any  street,  road,  or 
public  higliway,  or  in  the  view  thereof,  or  in  any  place  of 
public  resort,  with  intent  to  insult  any  female^*  shall  be  liable 
as  a  rogue  and  vagabond  to  three  months  hard  labour  ;  (2)  the 
10  &  11  Vict.  c.  89,  s,  28  (see  Police  of  Towns,  4), 
which  provides  that  'every  person  who  in  any  street  \i.e, 
any  road,  square,  court,  alley,  thoroughfare,  or  public 
passage — but  not  in  any  spot  from  which  the  public  may  be 
shut  oflf  by  the  owner  of  the  soil]  to  the  .  .  .  annoyance  .  .  . 
of  the  residents  or  passengers  .  .  .  wilfully  and  indecently 
exposes  his  person,'  is  liable  to  a  fine  of  405.,  or,  at  the 
discretion  of  the  Justices,  to  14  days'  imprisonment  withoiifc 
hard  labour. 

The  section  just  cited  provides  for  the  case  of  prostitutes 
behaving  indecently ;  and  they  may  also  be  dealt  with  under 
the  Act  of  Greo.  IV.  (see  Vagrants,  4);  and,  within  the 
Metropolitan  Police  District,  under  2  &  3  Vict.  c.  47,  s.  54. 

The  mere  use  of  obscene  language  is  no  Common  Law 
offence,  our  forefathers  not  having  been  fastidious  in  this 
respect,  even  in  royal  circles.  Its  public  use,  however,  is 
now  punishable  (see  Police  of  Towns,  4),  which  also 
provides  for  the  case  of  indecent  prints,  &c.,  publicly 
exhibited.  See  also  Vagrants  (11),  and  2  <fe  3  Vict., 
supra,  under  which  the  scribbling  of  filthy  words  on  walls 
(page  349)  may  likewise  be  discouraged. 

Indictable  Offences. — Every  act  of  indecency  committed 
in  public  is  an  indictable  misdemeanour  at  Common  Law, 
Bathing  close  to  a  public  pathway,  in  view  of  the  passengers, 
has  been  held  punishable  as  such.  A  power  of  dealing 
summarily  with  cases  of  this  description,  where,  as  in  the 
matter  of  bathing,  they  call  rather  for  prompt  repression 
than  the  unwieldy  terrors  of  Quarter  Sessions,  is  very  much 
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to  be  desired  (see  also  Disorderly  Conduct).  In  the  same 
category  stands  the  offence  of  printing,  publishing,  dis- 
tributing, or  oflfering  for  sale  indecent  books,  prints,  &c., 
which  are  very  properly  made  liable  to  destruction  at  the 
fountain-head  \  see  Obscene  Books. 

It  is  no  offence,  in  itself,  for  a  man  to  exhibit  himself  in 
female  attire  ;  but  it  is  an  act  contra  honos  mores,  and  two 
or  more  persons  appearing  in  public  disguised  in  this  way,  as 
a  joint  act,  are  liable  to  indictment.  See  Conspiracy,  and 
Assault,  Offences  6,  7. 

IKDICTMENT.  The  process  of  committal  for  trial  detailed 
in  Chapter  IV.  is  by  no  means  the  only  road  to  an  indict- 
ment. As  a  general  rule,  an  indictment  may  be  preferred 
for  any  offence  at  any  court  having  authority  to  try  it,  with- 
out the  previous  ceremony  of  an  investigation  before  a 
Justice.  The  exceptions  to  this  rule  are  created  by  the 
'Vexatious  Indictments  (Lord  CampbelPs)  Act,'  22-3  Vict. 
c.  17,  which  provides  (sec.  1)  that  no  bill  of  indictment  shall 
be  presented  to  a  grand  jury  for  the  misdemeanours  of 
perjury,  conspiracy,  false  pretences,  keeping  a  gambling  or 
disorderly  house,  indecent  assault  [or  libel,  see  44-5  Vict, 
c.  60,  sec,  6],  unless  the  prosecutor  has  been  bound 
over  to  prosecute  or  give  evidence  (see  page  29),  or  the 
accused  has  been  committed  or  bound  over  to  answer 
an  indictment,  or  certain  other  preliminary  steps  have 
been  taken.  And,  by  section  2,  where  a  person  is  charged 
before  a  Justice  with  any  of  the  above  offences,  and  such 
Justice  refuses  to  commit  the  accused  for  trial — then,  in 
case  the  prosecutor  desires  to  prefer  an  indictment,  the 
Justice  is  hound  to  take  his  recognisance  to  prosecute  the 
charge,  and  to  transmit  the  same  with  the  depositions  (if 
any)  to  the  court  in  which  such  indictment  ought  to  be 
preferred,  exactly  as  if  he  had  himself  committed  the  accused 
in  the  usual  form.     See  further  30-1  Vict.  c.  35. 

*We  doubt,'  observe  the  Criminal  Code  Commissioners 
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(^port,  page  32),  *  whether  the  existence  of  a  power  to  send 
up  a  bill  before  a  grand  jury,  without  a  preliminary  inquiry 
before  a  magistrate,  the  extent  of  the  power,  and  the  facilities 
which  it  gives  for  abuse,  are  generally  known/  The  passage 
is  too  long  to  cite,  but  it  points  out  that  any  person  may  go 
before  a  grand  jury,  and  charge  another,  behind  his  back, 
with  some  atrocious  crime ;  that  his  witnesses  would  be  ex- 
amined in  secret,  without  responsibility,  no  record  being  kept 
of  their  evidence ;  that,  upon  a  pnmd  facie  case  being  shown, 
the  accused  woidd  be  arrested  upon  warrant  and  committed 
until  the  next  assizes,  without  bail;  and  that  in  the  meantime 
he  would  have  no  right  to  see  the  indictment,  or  even  to 
learn  the  nature  of  the  evidence  or  the  names  of  the  witnesses, 
until  he  actually  stood  in  the  dock.  They  may  manage 
these  things  better  in  France,  but  hardly  worse  in  Warsaw. 

INDUSTRIAL  SCHOOLS  are  defined  by  the  Act  of 
1866  bearing  that  name  (29  &  30  Vict.  c.  118)  to  be  schools 
in  which  industrial  trahiing  is  provided ;  and  in  which 
children  are  lodged,  clothed,  and  fed,  as  well  as  taught. 
The  managers  of  such  a  school  may,  under  certain  condi- 
tions, obtain  the  certificate  of  the  Secretary  of  State  that 
the  school  is  fit  for  the  reception  of  children  to  be  sent  there 

« 

under  the  above  Act,  and  the  school  thereupon  becomes  a 
Certified  Industrial  School.  Provision  is  made  for  the  con- 
tribution of  public  money  towards  the  establishment,  enlarge- 
ment, and  maintenance  of  such  schools,  as  well  as  for  their 
internal  discipline  and  periodical  inspection. 

Justices  may  order  a  child  to  be  sent  to  a  Certified  In- 
dustrial School  although  not  within  their  own  jurisdiction, 
provided  the  managers  be  willing  to  receive  him.  Eegard  is 
to  be  had  to  the  child's  religious  persuasion,  which  is  fo  be 
specified  in  the  order.  The  time  during  which  he  is  to  be 
detained  must  likewise  be  mentioned  ;  having  regard  to  the 
fact  that  he  cannot,  except  with  his  own  consent  in  writing, 
be  kept  there  after  the  age  of  16.     Pending  inquiry  respect- 
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ing  him,  or  communication  with  the  authorities  of  the  pro- 
posed school,  two  Justices  may  direct  that  he  be  conveyed  to 
the  workhouse  of  the  union  or  parish  in  which  he  may  be 
resident  or  was  found,  the  guardians  of  which  are  bound  to 
receive  and  detain  him  for  not  more  than  seven  days,  or 
until  an  order  be  sooner  made  respecting  him. 

Power  is  given  to  the  managers  of  these  schools  to  allow 
any  child,  after  a  certain  amount  of  training,  to  reside  on 
licence  outside  the  school  with  respectable  and  trustworthy 
people ;  and  if  he  conduct  himself  well  during  this  probation 
they  may  apprentice  him,  with  his  own  consent,  to  any  trade 
or  service,  notwithstanding  that  his  period  of  detention  has 
not  expired. 

The  parent,  or  other  person  legally  liable  to  maintain  any 
child  detained  for  the  time  being  in  an  Industrial  School,  is 
bound,  if  of  sufficient  ability,  to  contribute  to  his  main- 
tenance there.  And  two  Justices,  having  jurisdiction  in  the 
place  where  such  person  resides,  may,  upon  complaint  of  the 
Inspector  of  Industrial  Schools,  summon  such  person  before 
them,  and  inquire  into  his  ability  to  maintain  the  child,  and, 
if  they  think  fit,  make  an  oixier  for  payment  by  him  to  the 
Inspector  of  such  sum,  not  exceeding  5«.  per  week,  during 
the  whole  or  any  part  of  the  period  for  which  the  child  is 
detained,  as  they  may  consider  reasonable.  These  payments 
are  recoverable  as  *  civil  debts,'  see  page  44. 

The   following  classes  of  children  may  be   detained   in 
Industrial  Schools  (sec  14):  — 

1.  Any  person  may  bring  before  two  Justices,  for  the 
exercise  of  their  discretion  in  the  matter,  any  child, 
apparently  under  14,  found  begging  (either  actually, 
or  under  pretext  of  offering  things  for  sale)  or  being 
'  in  any  public  place  for  the  purpose  of  begging — or 
wandering  without  home,  or  destitute — or  frequenting 
the  company  of  reputed  thieves — or  (43-4  Vict.  c.  15), 
living  with  prostitutes,  or  in  a  house  frequented  by 
prostitutes,  or  frequenting  their  company.     (See  also, 
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as  to  the  children  of  a  woman  twice  convicted  of 
crime,  34-5  Vict.  c.  112,  s.  14.) 

2.  Child,  apparently  under  12,  charged  before  two  Justices 

with  some  offence  punishable  by  imprisonment,  or 
less  punishment,  but  who  has  not  been  convicted  of 
felony. 

3.  Child,  apparently  under  14,  complained  of  by  parent 

as  beyond  control ; 

4.  Or  refractory  in  a  workhouse,  &c. 

5.  Under  the  Education  Acts ;  see  page  167. 

It  will  be  seen  from  the  above  that  it  is  a  mistake  to 
associate  the  brand  of  criminality  with  the  children  who 
are  educated  and  restored  to  society  by  these  most  useful 
institutions.  Homelessness  and  destitution  entitle  them  to 
the  stern  but  kindly  shelter.  Many  of  these  *  warped  slips 
of  the  wilderness '  have  never  been  convicted  at  alL  Even 
the  little  thief,  *  apparently  under  12,'  in  trouble  for  the  first 
time,  need  not  be  a  very  formidable  or  irreclaimable  offender. 
Be  that  as  it  may,  the  fruits  of  firm  discipline  and  systematic 
training  are,  fortunately,  not  matter  of  speculation.  The 
following  are  the  results  of  discharges  from  the  Industrial 
School  at  Feltham  (800  boys)  during  the  years  1878-79-80, 
as  ascertained  in  1881  : —  ' 

Since  dead    ,         .         .         . 

Doing  well 

Doubtful        .... 

Reconvicted 

Unknown      .... 

1000 

The  last  item  is  significant.  Only  seven  boys,  out  of  a 
thousand,  lost  sight  of  since  they  left  the  school  ! 

As  regards  reconvictions,  the  Chaplain  of  Coldbath  Fields 
prison  in  a  recent  report,  speaking  of  boys  who  have  i>assed 
through  Feltham,  writes ; — *  Boys  who  relapse  into   crime 
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are  almost  invariably  those  who  are  claimed  by  their  parents 
after  completing  their  time  at  Feltham,  or  are  persuaded  by 
their  friends  to  abandon  the  employment  found  for  them  by 
the  school  authorities  and  to  stay  at  home.'  We  did  all  we 
could.     But  our  authority  ceases  at  sixteen. 

INPAirT  LIFE  PROTECTIOK .  The  very  useful  enact- 
ment bearing  this  name  (35-6  Vict  c.  38)  should  be  uni- 
versally known  and  enforced.  It  provides  that  no  person 
shall  receive  for  hire  or  reward  more  than  erne  infant  (except 
in  the  case  of  twins)  under  the  age  of  one  year,  for  the  pur- 
pose of  nursing  or  maintaining  them  apart  from  then*  parents, 
for  more  than  twenty-four  hours,  except  in  a  registered  house. 
The  Act  does  not  extend  to  relations  or  guardians,  nor  to 
public  institutions,  &c. 

The  Local  Authority,  t.e.,  in  counties  the  Justices  of  the 
petty  sessional  division,  in  boroughs  the  Council,  in  the 
metropolis  the  Board  of  Works,  and  in  the  city  the  Common 
Council,  are  empowered,  after  careful  inquiry  as  to  fitness,  to 
register  houses  and  persons  for  the  above  purpose  (registration 
gratis — renewable  annually),  and  from  time  to  time  to  make 
bye-laws  for  fixing  the  number  of  infants  which  may  be 
received  into  each  such  house.  The  Board  of  Works  make  a 
special  bye-law  upon  each  individual  application,  which  seems 
the  proper  practice. 

Every  person  receiving  infants  as  above  is  bound  to 
register  the  name,  age,  and  sex  of  each,  with  full  particulars 
of  receipt,  Ac,  and  to  produce  such  register  when  required 
by  the  LoccJ  Authority  ;  and,  in  the  event  of  death,  to  give 
notice  to  the  Coroner  within  twenty-four  hours. 

Penalty  for  any  offence  against  the  Act,  or  any  bye-law, 
not  exceeding  £5.  Or  six  months'  imprisonment  may  be 
awarded,  without  the  option  of  a  fine,  except  in  the  matter 
of  not  keeping  a  proper  register.  Name  and  house  of 
offender,  if  on  register  of  Local  Authority,  may  be  struck  off. 
Two  Justices.     No  appeal,  unless  imprisonment  be  ordered. 
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INTOEHATION.  The  nature  and  purpose  of  this  docu- 
ment have  already  heen  described  (see  page  9,  and  Appendix  I.). 
We  will  only  here  note  that,  under  the  Summary  Jurisdiction 
Act  (sec.  39),  any  exemption,  proviso,  excuse,  or  justification, 
contained  in  an  Act  or  bye-law,  may  be  proved  by  a  defend- 
ant, if  relied  upon  by  him ;  but  need  not  be  negatived  in 
advance  by  the  Information.  If,  however,  such  matter  he 
specially  negatived,  no  further  proof  in  that  respect  is  to  be 
required  upon  the  part  of  the  prosecution. 

INTOXIGATINa  LiaUOE  LAWS.  The  general  control 
of  that  immense  department  of  our  social  system,  the  retail 
liquor  traffic  of  the  country,  being  almost  exclusively  in  the 
hands  of  Justices,  renders  it  necessary  to  treat  the  present  sub- 
ject at  some  length.  But  it  would  be  vain  within  the  limits  of 
these  Notes  to  attempt  more  than  a  sketch  of  its  main  out- 
lines. We  will  endeavour  to  satisfy,  with  a  bird's-eye  view, 
the  curiosity  of  people  who  may  wish  to  obtain  some  insight 
into  the  matter  without  much  trouble,  and  to  facilitate  the  task 
of  those  whose  business  it  is  to  master  it  in  detail. 

The  recent  Licencing  Acts  of  1872  and  1874,  35-6  Vict, 
c.  94,  and  37-8  Vict.  c.  49,  which  established  and  consoli- 
dated the  existing  system,  will  be  referred  to  when  necessary 
by  their  dates — 72  and  74. 

An  analysis  of  the  following  Note  will  be  found  in  the 
Index. 

LICENCES   IX   GENERAL. 

Without  concerning  ourselves  with  the  previous  history  of 
the  liquor  traffic  in  general,  we  may  commence  by  stating 
that  an  Excise  iTfonce,  without  which  no  intoxicating  liquor 
may  be  sold,  cai^  never,  as  a  rule,  be  granted  for  its  sale  ty 
retail,  ex;cvi5pt  upon  production  of  a  Justices'  licence  for  that 
purpose.  Moreover,  if  at  any  time,  and  for  any  reason,  the 
latter  licence  happens  to  become  forfeited  or  void,  the 
secondary  or  Excise  licence  instantly  shares  the  same  fate. 
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and  is  of  no  further  efficacy  whatever,  (*72,  sec.  63).  With 
the  Excise  licences  taken  out  by  wholesale  dealers,  Justices 
have  no  concern. 

There  are  no  less  than  twelve  distinct  varieties  of  licence 
issued  by  the  Excise  for  retail  trade,  differing  according  to 
the  nature  of  the  drink,  the  business  of  the  vendor,  and  his 
intention  to  sell  it  for  consumption,  either  on  or  off  the 
premises.  An  *  on '  licence  covers  consumption  both  on  and 
off. 

1.  Innkeeper's  licence  *to  hold  publicans*  licences'  (see 
below,  and  Appendix  XVIII.). 

2.  Beer-house  licence,  including  cider,  on, 

3.  Cider-house,  ditto,  on, 

4.  Wine-house,  ditto  (refreshment  rooms,  &c.),  on, 

5.  Sweets,  i.e.,  British  wines,  mead,  &c.,  ow. 

6.  Beer  and  cider,  off, 

7.  Wines,  British  and  foreign,  off, 

8.  Wholesale  beer-dealer's  additional  (retail)  licence,  off, 

9.  Table  beer  (under  \\d.  per  quart),  off. 

10.  Wholesale  spirit-dealer's  additional  (retail)  licence,  off, 

11.  Wholesale  spirit-dealer's  liqueurs  (foreign)  licence,  off, 

12.  Licence  to  sell  sweets  (^.e.,  British  wines,  &c.),  off. 

One  Justices'  licence  is  sufficient  in  the  case  of  a  person 
wishing  to  take  out  simultaneously  two  or  more  of  the  above 
— but  it  must  specify  those  to  which  it  is  intended  to  apply 
('74,  sec.  23),  as  well  as  the  place  in  which  the  business  is  to 
be  carried  on. 

Under  No.  1 ,  the  publican  may  take  out,  if  he  pleases, 
four  different  Excise  licences  issued  specially  with  reference 
to  his  own  calling,  and  covering  respectively  the  retail  sale, 
on  or  off,  of  beer,  spirits,  foreign  wines,  and  sweets. 

Licence  No.  2  cani^ot  be  held  conjointly  with  a  spirit 
licence ;  nor  may  the  beer-house  keeper  allow  spirits  in  any 
form  to  be  consumed  upon  his  premises.  But  he  may  take 
out  No.  4,  for  wine,  if  it  suits  his  convenience. 
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The  retail  licence,  No.  7,  does  not  need  Justices'  sanction 
in  the  case  of  those  who  already  hold  a  wholesale  "wine 
merchant's  licence.     Palnier  v.  Thatcher,  42  J.  P.  213. 

The  beer-dealer's  additional  licence,  No.  8,  is  taken  out  by 
wholesale  strong  beer  dealers  who  wish  to  sell  by  retail,  i.e., 
less  than  four  and  a  half  gallons  at  a  time. 

The  spirit-dealer  takes  out  his  additional  licence,  No.  10, 
in  order  to  sell  spirits  retail,  in  not  less  quantity  than  one 
reputed  quart,  or  foreign  liqueurs  in  bottles  as  imported.  But  * 
ha  need  not  take  out  a  Justices'  licence  if  he  deal  in  nothing 
but  intoxicating  liquors. 

It  would  be  inconsistent  with  our  limited  space  to  attempt 
special  details  with  regard  to  these  different  forms  of  traffic. 
We  can  only  pretend  to  sketch  the  general  law,  which  licences 
all  alike,  and  provides  a  system  of  rules,  the  application 
of  which  to  the  various  licences  it  wiU  not  be  difficult  to 
follow. 

LICENCING  AND   LICENCEB8. 

Oranting  of  licences. — Before  we  proceed  to  consider  the 
steps  to  be  taken  towards  obtaining  a  Justices'  licence,  it  must 
be  premised  that  certain  acts  of  previous  misconduct  may  be 
an  insuperable  and  permanent  bar ;  and  that  the  general 
character  of  the  applicant  is  always  an  important  feature  in 
the  case.  Apart  from  this  personal  element,  no  premises,  since 
1872,  are  qualified  to  receive  a  licence  for  *  on'  consumption 
unless,  in  the  opinion  of  the  licencing  authority,  structurally 
adapted  to  the  intended  business,  nor,  in  the  case  of  licences 
Nos.  1,  2,  3,  4,  5,  6,  and  8,  unless  of  a  certain  annual  value 
('72,  sec.  45).  Thus  the  premises  of  a  licenced  victualler 
within  four  miles  of  Charing  Cross,  or  in  a  town  with 
100,000  inhabitants,  must  be  of  the  annual  value  of  £50 ; 
in  a  town  with  10,000  inhabitants,  £30,  and  elsewhere  £15. 

Licences  6  and  8,  beer  *  off '  and  *  additional  beer,'  can 
only  be  granted  in  respect  of  annual  value  of  £15,  in  a  town 
with  a  population  of  over  10,000;  £11  when  over  2,500 ; 
and  £8  elsewhere. 
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A  special  session  of  the  Justices  acting  in  every  petty 
sessional  division  throughout  England,  called  the  'Greneral 
Annual  Licencing  Meeting/  takes  place  between  the  20th  of 
August  and  the  14th  of  September  (in  Middlesex  and  Surrey 
during  the  first  ten  days  of  March),  at  which  the  Justices 
may  grant  licences  for  the  purposes  of  liquor-traffic  to  such 
persons  as  they  may  *  in  the  exercise  of  their  discretion  deem 
fit  and  proper '  (9  Geo.  lY.  c.  61). 

During  recent  times,  however,  the  candidate  for  a  Justices' 
licence  to  keep  a  beer-house,  or  to  retail  wiho,  has  been 
entitled  to  it  almost  as  matter  of  right  in  cases  where  the 
drinking  was  to  be  *  off  the  premises.'  No  such  application 
could  be  refused,  unless  upon  one  or  more  of  the  four  follow- 
ing grounds,  viz.  (1)  Insufficient  evidence  of  good  character; 
(2)  House  or  its  belongings  disorderly  ;  (3)  Previous  liquor- 
licence  forfeited  through  misconduct ;  (4)  Applicant  not  duly 
qualified ;  ^.e.,  not  *  the  real  resident  holder  and  occupier 
of  the  dwelling-house  in  which  he  shall  apply  to  be  licenced,' 
(in  the  case  of  beer),  or  the  house  not  of  the  value  above 
mentioned  (3  &  4  Vict,  c  61,  s.  1,  and  32-3  Vict.  c.  27,  s.  8). 

The  first  exception  to  this  privilege  was  made  in  the  case 
of  applicants  for  licence  No.  8;  i.e.,  holders  of  wholesale 
strong-beer  licences  seeking  the  additional,  or  retail,  licence 
for  off  consumption.  Under  the  43  Vict.  c.  6,  (Mar.  19, 
1880),  Justices  are  *at  liberty  to  refuse  such  licences  on  any 
grounds  appearing  to  them,  in  the  exercise  of  their  discretion, 
sufficient.' 

Under  the  *  Beer-dealers  Retail  Licences  Amendment  Act, 
1882'  (46  Vict.  c.  6),  the  privilege,  so  far  as  regards  beer- 
houses, was  entirely  swept  away.  *  Notwithstanding  any- 
thing in  section  8  [st^pra]  or  in  any  other  Act  now  in  force, 
the  licencing  Justices  shall  be  at  libeity,  in  their  free  and 
unqualified  discretion,  either  to  refuse  a  certificate  for  any 
licence  for  sale  of  beer  by  retail  to  be  consimied  off  the 
premises,  on  any  grounds  appearing  to  them  sufficient, 
or  to  grant  the  same  to  such  persons  as  they,  in  the  execu- 
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tion  of  their  statutory  powers  and  in  the  exercise  of  their 
discretion,  deem  tit  and  proper/  And  (sec.  2),  *  certificates 
for  any  such  licences  as  aforesaid  shall  ...  be  granted 
at  general  annual  licencing  meetings,  and  not  at  any  other 
time.'  It  has  been  decided  that  a  *free  and  unqualified 
discretion'  may  not  only  be  exercised  in  refusing  original 
applications  for  these  certificates,  but  in  respect  of  applications 
for  their  *  renewal';  R.  v.  Kay  {re  J  J.  of  Over  Darwen),  Q.  B., 
Nov.  24;  Weekly  Notes,  Dec.  2,  1882. 

Any  person  may  oppose  the  granting  of  any  licence. 

In  boroughs,  licences  are  granted  by  the  borough  Justices 
as  a  body,  should  they  be  fewer  than  ten  in  number.  Other- 
wise a  committee  of  not  more  than  seven  is  appointed  among 
themselves  for  the  purpose  ('72,  sec.  38). 

Ample  provision  is  made  for  ensuring  notice  of  this  meeting 
or  any  adjournment  thereof  to  all  concerned.  Every  such 
adjourned  meeting  must  be  held  not  later  than  the  end  of 
September  (or  within  the  month  of  March  in  Middlesex  and 
Surrey). 

Every  person  intending  to  apply  for  a  licence  in  respect  of 
premises  previously  unlicenced,  must  give  public  notice  of 
such  intention  by  advertisement,  &c.  ('72,  sec.  40).  He 
will  then  attend  in  person  at  one  of  the  above  meetings, 
when  the  majority  of  the  Justices  present,  if  satisfied  as  to 
his  fitness,  and  that  of  his  intended  house,  will  grant  his 
licence  ('72,  sec.  9).  They  have  an  absolute  discretion  in 
the  matter,  except  as  above  noticed,  and  in  the  event  of  their 
refusal  there  is  no  appeaL  A  publican's  licence  runs  to  the 
10th  of  October  (in  Middlesex  and  Surrey,  to  the  5th  of 
April)  in  the  year  succeeding  that  of  the  date  of  grant.  All 
other  licences,  for  one  year  from  the  date  of  grant.  The 
house,  it  will  be  perceived,  is  licenced  as  well  as  the  publican. 
Consequently  the  latter  has  no  right  to  open  any  substantial 
addition  to  his  premises,  between  licencing  days,  or  he  may 
be  convicted  of  selling  in  the  new  part  without  a  licence.  See 
Mahon  v.  Gaskell,  Q.  B.,  June  1,  1878 ;  42  J.  P.  582.     The 
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question  whether  the  premises  remain  substantially  the  same 
is  a  question  of  fact — not  of  law.  *  It  requires  local  know- 
ledge to  decide  these  cases,  as  to  which  Justices  are  made  by 
law  the  judges.  The  court  will  not  review  questions  of 
fact  which  have  been  determined  by  Justices/  Ballam  v. 
Wiltshire,  Q.  B.,  Dec.  6,  1879,  44  J.  P.  74. 

Confirmation  of  Licences. — ^Every  new  licence,  unless  for 
consumption  off,  the  premises,  must  pass  through  yet  an^ 
other  stage  before  it  becomes  a  valid  and  effectual  instnulient. 
It  must  receive  the  confirmation  of  a  County  or  Borough 
Licencing  Committee.  Such  committee  is  appointed 
annually  in  counties  by  the  Justices  in  Quarter  Sessions, 
and  consists  of  from  three  to  twelve  members  (72, 
sec.  37).  In  boroughs,  the  whole  body  of  Justices,  if  ten 
or  more,  act  as  a  confirming  power.  If  fewer  than  ten, 
a  joint  committee  is  established  for  the  purpose,  composed 
of  three  of  themselves  and  three  Justices  of  the  county  in 
which  the  borough  is  situated  (72,  sec.  38). 

Any  person  who  has  appeared  before  the  licencing  Justices 
and  opposed  the  grant  of  a  new  licence,  and  no  other,  may 
oppose  its  confirmation  by  the  above  authorities.  (72, 
sec.  43.)  From  their  decision  there  is  no  appeal.  See 
Ex  parte  Lindsay:  Reg,  v.  Middlesex  Licencing  Ctmmittee, 
42  J.  P.  469. 

Provisional  Licence. — ^Any  person  may  apply  for  the 
provisional  grant  and  confirmation  of  an  on  licence  for  a  house 
either  then  building  or  about  to  be  built,  in  which  he  is 
interested.  The  proceedings  will  be  similar  to  those  neces- 
sary in  taking  out  a  new  licence.  Both  the  licencing  and 
confirming  Justices  must  be  satisfied  with  the  plan  of  such 
house  ;  and,  when  it  has  been  erected,  the  former,  if  content 
with  the  result,  may  declare  such  provisional  grant  and 
confirmation  to  be  final  (74,  sec.  22). 

Renewal  of  Licences. — A  licence,  being  as  we  have  seen  of 
the  nature  of  an  annual,  requires  to  be  renewed  at  each  sub- 
sequent general  annual  meeting.      No  previous  notice  is 
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necessary,  neither  need  the  applicant  attend  in  person, 
unless  required  so  to  do  by  the  licencing  Justices  *  for  some 
cause  personal  to  such  licenced  person.'  Objectors  must 
announce  their  coming  seven  days  before.  A  renewed  licence 
does  not  require  confirmation  either  by  the  County  or  Borough 
Committee.  Justices  have  an  absolute  discretion  (subject 
however  to  the  right  of  appeal)  in  dealing  with  any  objection 
which  may  be  raised  to  the  renewal  of  a  publican's  licence, 
or  of  a  licence  for  the  sale  of  beer  off  the  premises,  or  of  a 
wine  or  beer-house  on  licence  granted  since  1869.  They  can 
only  refuse  to  renew  wine  or  beer-house  on  licences  of  earlier 
date,  or  wine  licences  for  consumption  off  the  premises,  upon 
one  of  the  four  grounds  above  referred  to  in  connection  with 
the  grant  of  the  beer  house  off  licence,  at  page  262.  (72, 
sec.  42 ;  74,  sec.  26 ;  32-3  Vict.  c.  27,  sec  19). 

Transfer  of  Licences. — When  a  licenced  person  is  desirous 
of  removing  from  his  premises,  and  of  making  them  over  to 
a  new  tenant  in  the  interval  between  two  General  Annual 
meetings,  he  may  avail  himself  of  one  of  the  Special  Sessions 
held  for  tliis  particular  purpose.  These  sessions  are  convened 
from  four  to  eight  times  during  the  year,  upon  days  appointed 
at  the  Annual  Meetings  (9  Geo.  IV.  c.  61,  sec.  4).  The 
applicant  must  attend  in  person,  having  previously  given 
fourteen  days'  notice  of  his  intention  to  the  overseers  of  the 
parish,  &c.,  and  to  the  Superintendent  of  Police.  Justices  have 
full  power  to  grant  or  refuse  his  application.  Again  (sec.  14), 
owing  to  a  variety  of  circumstances  which  may  occur,  such  as 
the  sickness,  death,  or  disqualification  of  a  licencee,  or  the  pull- 
ing down  his  house  for  public  purposes  (see  R,  v.  Justices  of 
Northumberland,  Q.  B.,  Mar.  20,  1879),  or  its  becoming  by 
fire,  &c.,  unfit  for  use,  it  may  be  necessary  to  transfer  his 
licence,  or,  more  correctly,  to  grant  a  substituted  licence 
to  some  other  person,  or  so  as  to  cover  some  other  pre- 
mises than  those  originally  licenced.  This  may  be  effected 
at  one  of  the  Special  Sessions  above  referred  to ;  provided 
always  that  the  application  be  made  during  the  cum^ncy  and 
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continuance  of  the  orignal  licence ;  see  Bj&  Toddy  May,  1878, 
3  Q.  B.  D.  407.  As  regards  the  persons  to  whom,  in  particu- 
lar contingencies,  a  fresh  licence  may  be  granted  reference 
must  be  made  to  the  section  just  cited. 

Temporary  Transfers — ^Protection  Order. — Under  the  6 
&  6  Vict.  c.  44,  Justices  in  petty  sessions  are  empowered  to 
authorise  a  temporary  transfer,  in  cases  wiere  a  change  of 
occupancy  is  brought  about  during  the  interval  between  two 
of  the  special  sessions  above  referred  to.  The  result  is  to 
give  the  applicant  protection  in  carrying  on  the  business 
until  the  next  special  session,  when  the  application  for  a 
transfer  must  be  heard  and  decided  upon  in  the  regular 
way.  The  representatives  of  a  licenced  person  dying  or 
becoming  bankrupt  before  the  expiration  of  his  licence  are 
ipso  facto  protected  during  this  interval  ('72,  sec.  3).  In 
cases  where  any  licenced  person  is  convicted  for  the  first 
time  of  certain  offences  disqualifying  him  from  holding  a 
licence,  or  entailiog  its  forfeiture,  the  owner  of  the  house 
may  apply  for  such  temporary  protection  ('74,  sec.  15). 

Bemoyal  of  Licences. — Licences  may  under  certain  cir- 
cumstances be  removed  from  one  part  to  another  of  the  same 
licencing  district,  or  to  another  licenciog  district  in  the 
same  county.  An  application  for  this  purpose  must  be 
made  at  a  General  Annual  Licencing  Meeting.  The  consent 
of  the  Justices  is  by  no  means  a  matter  of  course ;  and  no 
order  made  by  them  is  valid  until  approved  by  the  confirming 
authority  of  the  licencing  district  ('72,  sec.  50). 

Siz-day  and  Early-closing  Licences. — Upon  any  applica- 
tion for  a  new  licence  for  consumption  on  the  premises,  or 
for  the  renewal  of  an  existing  one,  a  condition  may  be 
inserted,  if  desired,  that  such  premises  shall  be  kept  closed 
during  the  whole  of  Sunday ;  or  that  they  shall  be  closed 
at  night  one  hour  earlier  than  the  regular  time.  La  either 
case,  the  holder  is  entitled  to  a  remission  of  one-seventh  of 
the  Excise  duty ;  and  he  may  avail  himseK  of  the  double 
privilege  if  so  disposed  ('72,  sec.  49,  and  '74,  sec.  7). 
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Occasional  Licences. — The  local  authority  of  any  licencing 
district,  i.e.,  the  Commissioners  of  Police  in  the  Metropolitan 
Police  District,  the  Commissioner  of  City  Police,  within  the 
city,  and  Justices  in  petty  sessions  elsewhere,  may  grant  an 
*  occasional  licence '  permitting  any  house  licenced  for  con- 
sumption on  the  premises,  to  be  kept  open  during  certain 
hours,  and  on  any  special  occasion  mentioned  in  the  licence, 
without  regard  to  the  regular  time  of  closing  (72,  sec  29,  and 
'74,  sec.  5);  and,  with  the  consent  of  any  Justice,  usually 
acting  for  the  petty  sessional  division  within  which  the  place 
of  sale  is  situate,  a  licence  may  be  granted  by  the  Excise  to 
any  person  authorised  to  keep  an  inn,  beer-house,  &c.,  to  sell 
liquor  between  sunrise  and  10  p.m.,  at  such  place  and  during 
such  time,  not  exceeding  three  consecutive  days,  as  the  Com- 
missioners of  Excise  shall  approve  (26-7  Vict.  c.  33,  sec.  20, 
and  '74,  sec.  19).  This  form  of  occasional  licence  is  fre- 
quently taken  out  for  cricket-matches,  races,  &c.  The  pub- 
lican, it  must  be  understood,  carries  with  him  into  the  field 
many  of  the  liabilities  in  respect  of  conduct  to  which  he 
was  subject  at  home ;  and  the  place  in  which  he  sells  is,  as 
regards  the  offences  Nos.  9, 10,  12, 13  and  22  (see  page  278), 
to  be  deemed  licenced  premises  ('74,  sec.  20). 

The  Register.  — In  every  licensing  district  a  Eegisteris  kept, 
containing  particulars  of  all  licences  granted  within  its  area, 
both  as  regards  the  premises,  their  owners,  and  the  holders 
for  the  time  being  of  such  licences.  Upon  this  Eegister  are 
also  recorded  all  forfeitures  of  licences,  disqualifications  of 
premises,  records  of  convictions,  and  other  matters  relating 
to  the  above  ('72,  sec.  36).  Every  owner  of  licenced  pre- 
mises is  entitled  to  inspect  this  Eegister,  and  as  the  owner's 
name  is  only  placed  thereon  upon  the  information  of  the 
publican,  he  should  ascertain  that  his  own  has  been  correctly 
entered.  Otherwise  he  may  fail  to  receive  *  notices '  of  con- 
siderable importance.  Thus  where  any  tenant  of  licenced 
premises  is  convicted  of  any  offence,  a  repetition  of  which 
would  render  the  premises  liable  to  be  disqualified,  notice  is 
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to  be  given  to  the  owner.  And  where  any  order  disqualifying 
such  premises  has  actually  been  made,  such  order  is  to  be 
served  upon  him  (unless  he  be  also  the  occupier),  with  notice 
that  he  may  appeal  against  such  order  at  a  petty  sessions  to 
be  held  upon  a  day  specified ;  and  certain  provisions  are 
made  for  the  protection  of  his  interest  ('72,  sec.  56,  and  '74, 
sec.  15).  Any  person  possessing  an  interest  paramount  to 
that  of  the  occupier  is  entitled  to  be  placed  upon  the  Register 
as  an  owner,  or  one  of  the  owners,  for  the  above  purpose 
(74  sec.  29). 

Indorsing  Licence. — Where  any  licenced  person  is  con- 
victed of  any  offence,  which  conviction  the  Court  may  order  to 
be  indorsed  upon  his  licence  (Bee  *  Offences '  marked  *  below), 
the  Eegister  or  an  extract  therefrom  is  to  be  produced  to 
the  Court  before  passing  sentence,  and  the  Court,  after 
inspecting  the  entries  therein  relating  to  the  offender,  is  to 
declare  whether  it  will  or  not  cause  such  conviction  to  be 
30  indorsed;  and  a  declaration  that  such  shall  be  done  is 
to  form  part  of  the  sentence,  and  therefore  becomes  matter 
of  appeal  ('74,  sec.  13).  This  indorsement,  with  a  corre- 
sponding record  in  the  Eegister,  will  then  be  made;  and 
where  the  conviction  has  the  effect  of  forfeiting  the  licence, 
or  disqualifying  the  offender  or  the  premises,  the  licence 
will  be  retained  by  the  clerk  of  the  court  and  notice  sent 
to  the  Excise  officer  of  licences  for  the  district  (iSee  72,  sec. 
55). 

Repeated  Convictions. — ^When  any  licenced  person,  upon 
whose  licence  two  convictions,  obtained  during  the  preceding 
five  years,  are  already  recorded,  is  convicted  of  any  offence 
which  the  Court  is  authorised  to  direct  to  be  so  recorded : 
(1)  his  licence  is  forfeited,  and  he  is  disqualified  for  five 
years  from  holding  another;  (2)  the  premises,  unless  the 
Court,  in  its  discretion,  otherwise  order,  are  disqualified  for 
receiving  a  licence  for  two  years  (72,  sec.  30,  32,  and  74, 
sec.  13).  The  above  does  not  interfere  with  the  infliction 
of  any  punishment  to  which  he  would  otherwise  be  liable. 
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See  also  72,  sec.  31,  as  to  the  disqualificatioii  of  premises 
after  repeated  convictions  in  certain  cases. 

RULES   AND   REGULATIONS. 

In  tlie  preceding  division  of  our  subject  we  have  shown 
the  manner  in  which  licences  are  granted,  renewed,  trans- 
ferred, and  sometimes  taken  away.  And,  if  all  the  world 
were  sober  and  orderly,  the  Eegister  would  contain  little 
more  than  a  record  of  the  three  former  of  these  proceedings, 
and  we  might  dismiss  the  remainder  of  our  story  in  the 
course  of  a  few  lines.  .  It  has  been  found  necessary,  how- 
ever, to  lay  down  very  stringent  rules  for  the  conduct  of 
licenced  houses  and  of  the  liquor-traffic  in  general,  which 
will  form  the  next  point  for  consideration. 

Name  on  Premises. — ^Every  licenced  person  is  bound  to 
keep  his  name  conspicuously  painted  up,  with  the  addition 
of  the  word  'licenced,'  and  of  words  sufficient  to  express 
the  business  for  which  he  is  licenced,  and  whether  for  *  on ' 
or  *  off '  purposes  (72,  sec.  11 ;  74,  sec.  28).  If  he  hold  a 
six-day  or  an  early-closing  licence,  the  fact  must  be  stated 
(72,  sec.  49;  74,  sec.  7). 

Sale  of  Liquor. — l^o  unlicenced  person  may  retail  intoxi- 
cating liquor  under  any  circumstances,  and  any  evasion  of  the 
law  in  this  respect,  as  by  means  of  fictitious  clubs,  &c.,  will 
expose  the  offender  to  the  punishment  mentioned  in  con- 
nection with  Offence  No.  1,  infra.  But  no  licence  is  neces- 
sary in  the  case  of  a  bond  fide  club,  supplying  liquor,  upon 
payment,  to  its  members ;  Gntffw,  Evatis,  8  Q.  B.  D.  373. 

No  licenced  person  may  sell  except  upon  his  licenced 
premises.  A  publican  may  send  out  sold  liquor  in  the  usual 
manner,  but  he  nmst  be  careful  not  to  send  it  to  such  a 
distance,  or  under  such  circumstances,  as  to  make  the  trans- 
action substantially  a  sale  away  from  his  premises.  A  spirit- 
dealer  Hcenced  for  premises  in  Worcester  had  an  agent  at 
Cheltenham  who  took  orders  there,  upon  unlicenced  premises, 
and  transmitted  them    to  Worcester  for  execution.     The 
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dealer  was  held  by  the  Queen's  Bench  to  have  been  properly 
convicted  for  selling  spirits  at  Cheltenham,  Stallard  v.  MarkSy 
42  J.  P.  359 ;  47  L.  J.  M.  C.  91. 

Sales  under  Off-licence. — ^The  holder  of  a  licence  for  con- 
sumption off  the  premises  must  not  evade  the  Act  by  carry- 
ing or  sending  out  liquor  for  the  purpose  of  being  sold  upon 
his  account  and  consumed  in  any  tent,  shed,  or  building 
belonging  to  or  used  by  him,  or  in  any  other  'place  whatso- 
ever. And  if  any  purchaser  of  liquor  upon  'off'  premises 
drinks  such  liquor  on  the  premises  where  the  same  is  sold 
(including  any  premises  adjoining  or  near  thereto,  if  belonging 
to  the  seller,  or  under  his  control,  or  used  by  his  permission), 
or  on  any  highway  adjoining  or  near  to  such  premises^  the 
seller,  if  it  appear  that  such  drinking  wajs  with  his  privity 
and  consent,  is  liable  to  the  penalties  named  under  Offence  2 
('72,  sec.  5).  The  drinking,  it  will  be  observed,  must  be 
with  the  actual  *  privity  and  consent '  of  the  publican,  which 
implies  something  more  than  mere  'knowledge,'  a  word 
which  does  not  occur  in  the  section.  See  per  Lindley,  J., 
in  Bath  v.  White,  Jan.  25,  1878,  3  C.  P.  D.  175;  42  J.  P. 
375.  ^ 

Gaming  upon  Licenced  Premises,  and,  d  fortiori,  any 
infringement  of  the  Betting-house  Act  {See  Gaming)  is 
strictly  forbidden.  Playing  at  dominoes  or  cards  for  money, 
or  at  skittles  for  beer,  is  gaming;  and  a  publican  may 
not  even  allow  his  private  friends  to  play  cards  for 
money  in  his  private  room,  a  prohibition  which  Cockbum, 
C.J.,  considered  rather  hard:  See  Patten  v.  Rhymer,  29 
L.  J.,  M.  C.  189.  A  publican  may  keep  a  billiard  table 
without  a  licence  (see  Billiards),  and  let  it  out  for  play ;  but 
he  has  no  right  knowingly  to  allow  any  money  or  betting 
upon  the  game.  Foot  v.  Baker,  6  Scott,  !N".  E.  301,  and  see 
Redgate  v.  Haynes,  45  L.  J.,  M.  C.  65 ;  and  although  he 
may  supply  lodgers  with  liquor  after  closing  hours,  the 
billiard-room  must  b©  punctually  locked  up,  Ovenden  v.  Ray- 
mond, 34  L.  T.  698. 
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Disorderly  Persons. — ^Any  licenced  person  may  refuse 
admission  to,  and  turn  out  of  his  premises,  any  person  who 
is  drunk  and  disorderly,  or  whose  presence  would  subject 
him  to  a  penalty  (72,  sec.  18).     See  page  165. 

Hours  for  Opening  and  Closing  (by  Greenwich  time). — 
*  AU  premises  in  which  intoxicating  liquors  are  sold  by  retail 
shall  be  closed  as  follows,'  viz, : — 

If  situate  within  the  Metropolitan  District  (for  area,  see 
title),  on 

(a)  Saturday,  from  midnight  till  1  p.m.  on  Sunday. 

(&)  Sunday,  from  11  p.m.  till  5  a.m.  on  Monday. 

(c)  Other  days,  from  0.30  a.m.  till  5  a.m. 

If  situate  beyond  the  Metropolitan  District,  and  within 
the  Metropolitan  Police  District  (for  area,  see  title),  or  in  a 
town  or  *  populous  place '  (i.e.,  any  collection  of  houses  con- 
taining at  least  1000  inhabitants,  declared  to  be  such  by  the 
County  Licencing  Committee),  on 

(a)  Saturday,  from  11  p.m.  tUl  12.30  p.m.  on  Sunday. 

(^)  Sunday,  from  10  p.m.  till  6  a.m.  on  Monday. 

(c)  Other  days,  from  11  p.m.  tiU  6  a.m.  of  the  following 
day. 

If  situate  elsewhere,  on 

(a)  Saturday,  firom  10  p.m.  till  12.30  p.m.  on  Sunday. 

(&)  Sunday,  from  10  p.m.  tiU  6  a.m.  on  Monday. 

(c)  Other  days,  from  10  p.m.  tiU  6  a.m.  of  the  following 
day. 

Every  establishment  of  the  kind  must  be  closed  from  2.30 
or  3  till  6  on  Sunday  afternoon,  according  as  it  is  permitted 
to  open  at  12.30  or  1  o'clock  on  that  day.  Christmas  Day 
and  Good  ^Friday  are  to  be  considered  as  Sundays  (74,  sec.  3). 
Power  is  given  to  licencing  Justices,  beyond  the  Metropolitan 
District,  to  assimilate  the  hours  of  closing  and  opening  on 
Sunday  afternoon  to  those  in  force  therein  (74,  sec.  6). 

'Any  person  who,  during  the   time  at  which   premises 

.  .  .  are  directed  to  be  closed  .  .  .  sells,  or  ex- 
poses for  sale,  in  such  premises,  any  intoxicating  liquor,  or 
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opens  or  keeps  open  such  premises  for  the  sale  of  intoxicating 
liquors,  or  allows  any  intoxicating  liquors,  although,  purchased 
before  the  hours  of  closing,  to  be  consumed  on  such  premises,' 
is  liable  to  a  penalty  (74,  sec.  9),  and  any  person  found  on 
such  premises  when  they  are  required  to  be  closed,  unless  he 
satisfies  the  Court  that  he  was  an  inmate,  servant,  or  lodger, 
or  a  hond  fide  traveller,  or  that  otherwise  his  presence  on 
such  premises  was  not  in  contravention  of  the  Act,  is  like- 
wise punishable  (72,  sec  25). 

It  will  be  noticed  that  the  Act  does  not  in  terms  impose  a 
penalty,  unless  the  premises  are  open  for  the  sale  of  liquor. 
But,  as  the  presumption  is  against  the  licencee,  he  cannot 
possibly  be  too  careful  in  the  matter ;  and  this  remark  applies 
to  grocers,  &c.,  licenced  to  sell  liquor,  who  should  scrupulously 
close  off  that  branch  of  the  establishment,  if  they  otherwise 
continue  open  after  prohibited  hours.  (See  Tassdl  v.  Ovenden, 
May  9,  1877,  2  Q.  B.  D.  383 ;  41  J.  P.  309.)  A  publican 
would  be  insane  who  tried  the  experiment  of  selliag  lemonade 
between  3  and  6  on  Sunday  afternoon. 

Travellers  and  Lodgers. — ^Nothing  is  to  preclude  a  person 
licenced  to  sell  liquor  to  be  consumed  on  the  premises  from 
selling  at  any  hour  to  hond  fide  travellers  or  to  persons  lodging 
in  his  house.  Nor  does  the  Act  forbid  the  sale  of  such  liquor  at 
any  time  at  a  railway  station  to  persons  arriving  or  departing 
by  train  (74,  sec.  10).  A  traveller,  i.e.,  a  person  travelling 
either  for  business  or  pleasure,  is  not  to  be  considered  as 
within  the  above  exemption,  unless  he  lodged  during  the 
preceding  night  three  miles  at  least  (by  the  nearest  public 
thoroughfare)  from  the  place  where  he  demands  to  be  sup- 
plied with  liquor.  It  lies  upon  the  publican  to  show  that 
the  person  supplied  was  either  a  hond  fide  traveller  or 
truly  believed  by  him  to  be  such,  after  he  had  taken  all 
reasonable  precautions  to  ascertain  the  fact  (74,  sec.  10). 
If  he  was  imposed  upon  in  the  matter,  the  soi  disant  tra- 
veller is  punishable,  as  we  shall  presently  see. 

It  is  obvious,  therefore,  that  we  must   not  punish  the 
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publican  merely  because,  upon  measuring  the  road  afterwards, 
we  find  that  the  person  whom  he  supplied  was  really  within 
three  miles  of  his  last  lodging.  The  landlord  is  not  re- 
sponsible if,  at  the  time,  he  *  truly  believed,'  upon  the 
evidence  fairly  within  his  reach,  that  the  man  was  a 
traveller  within  the  meaning  of  the  Act,  and  entitled  to 
drink  accordingly.  He  has  generally  no  means  of  sifting 
any  statement  which  his  guest  may  make,  which  would  not 
render  the  exception  a  dead  letter  altogether.  Consequently, 
the  statute  does  not  use  the  words  *  reasonably  believed,' 
or  concern  itself  with  the  wisdom  of  his  conclusion,  provided 
only  that  he  did  not  allow  himself  to  be  imposed  upon  by 
representations  which  he  had  no  business  to  accept  as  true. 
Finally,  our  host,  be  it  observed,  cannot  escape  liability  by 
declining  to  supply  the  traveller,  who,  at  least  in  the  case  of 
an  *  inn '  proper,  has  a  right  to  demand  refreshment  then  and 
there :  R,  v.  Rymer,  Jan.  1877,  2  Q.  B.  D.  136.  And  so 
long  as  a  difficult  question  of  mixed  law  and  fact  may  be 
forced  upon  him  for  decision  at  any  moment,  he  has  a  right 
to  more  indulgence  than  he  frequently  receives  in  the  event 
of  an  occasional  mistake. 

Private  Friends  of  Publican. — ^These  may  be  supplied  by 
him  with  liquor  at  any  hour  in  the  way  of  bond  fide  enter- 
tauunent,  at  his  own  expense  (74,  sec.  30),  see  Cohbett  v. 
Haighy  C.  P.,  Nov.  27,  1879,  and  he  may  give  away  liquor 
at  any  time,  Fetherick  v.  Sargent,  6  L.  T.  N.  S.  48. 

Exemption  from  Closing. — The  local  authority  (ue.y  two 
Justices  in  Petty  Bessions,  except  in  the  Metropolitan  Police 
District  and  City),  in  order  to  provide  for  the  accommoda- 
tion of  any  considerable  number  of  people  attending  any 
market,  or  following  any  lawful  calling,  may  exempt  any 
licenced  victualler  or  beer-house  keeper  (on)  from  the  above 
regulations  as  to  closing,  upon  such  days  and  during  such 
hours,  except  between  1  and  2  a.m.,  as  they  may  think  fit 
(72,  sec.  26 ;  74,  sec.  4). 

Befreshment  Houses. — ^Any  one  may  keep  a  restaurant^ 
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or  place  of  public  refreslmieiit,  and  purvey  food  and  drink,  so 
long  as  the  latter  is  not  an  intoxicating  quality,  and  so  long 
as  he  does  not  suffer  his  premises  to  become  the  resort  of 
thieves  or  prostitutes,  "see  page  349  (7).  But  a  house  or  room 
of  this  description  opened  before  5  in  the  morning,  or  kept  open 
after  10  at  night,  becomes  technically  speaking  a  'refresh- 
ment house,'  and  as  such  requires  a  licence  from  the  Excise : 
see  23-4  Vict.  c.  27,  sec.  6,  and  KeUeway  v.  Macdougdl,  Q.  B. 
Dec.  1,  1880;  45  J.  P.  207.  Such  licence,  when  it  is  not 
intended  to  sell  intoxicating  liquor,  does  not  require  the 
Justices'  authority.  But  no  such  liquor  must  be  consumed 
upon  these  premises  during  prohibited  hours  ('72,  sec.  27); 
and  they  must  close  for  the  night  at  the  same  time  as  ordi- 
naiy  licenced  houses  ('74,  sec  11).  A  refreshment  house 
holding  a  foreign  wine  licence  under  the  24-5  Vict.  c.  91, 
sec.  9,  conditional  upon  closing  at  10  p.m.,  must  neither  sell 
nor  permit  consumption  upon  the  premises  after  that  hour 
('72,  sec.  28). 

Closing  in  Case  of  Biot. — ^Any  two  Justices  may  order 
and  compel  every  licenced  person  in  any  place  within  their 
jurisdiction  where  a  riot  happens  or  is  expected  to  happen  to 
close  his  premises  during  such  time  as  they  may  direct  ('72, 
sec.  23). 

LEGAL  PROCEEDINGS,   ETC. 

Bisqualification  of  Justices. — 'No  Justice  may  act  for 
any  purpose  under  any  of  the  liquor  licencing  Acts  [except  as 
regards  certain  oflfences,  for  which  see  Drunkenness]  who  is, 
or  is  in  partnership  with,  or  holds  any  share  in  any  company 
which  is,  a  common  brewer,  distiller,  maker  of  malt  for  sale, 
or  of  any  intoxicating  liquor,  in  the  licencing  district,  or  in 
the  district  or  districts  adjoining  to  that,  in  which  such 
Justice  usually  acts '  .  .  .  or  '  in  respect  of  any  premises 
in  the  profits  of  which  such  Justice  is  interested,  or  of  which 
he  is  wholly  or  partly  the  owner,*  &c.,  imder  a  penalty  of 
jeiOO  ('72,  sec.  60). 
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1^0  Justice  who  is,  or  is  in  partnership,  &c.,  should  under 
any  circumstances  act  in  the  matter  of  temporary  transfers  or 
protection  orders  ;  since,  owing  to  a  legislative  omission,  he 
may,  under  the  5  &  6  Vict.  c.  44,  sec.  4,  become  liable  to 
certain  penalties  provided  by  reference  to  a  now  repealed 
enactment,  the  9  Geo.  IV.  c.  61,  sec.  6. 

Entry  upon  Premises — Search  Warrant — ^Any  constable 
may,  for  the  purpose  of  preventing  or  detecting  any  violation 
of  the  law,  at  all  times  enter  any  licenced  premises  (74, 
sec.  16).  And  any  Justice,  if  satisfied  by  information  upon 
oath  that  liquor  is  iUegaUy  kept  or  sold  at  any  place  within 
his  jurisdiction,  may  issue  his  search  warrant,  authorising 
any  constable  to  search  for  and  seize  the  same.  Such  con- 
stable may  also  demand  the  name,  &c.,  and,  if  necessary, 
arrest  any  person  found  on  such  prenuses  at  the  time  of 
seizure,  who  will  primd  facie  be  deemed  to  have  been  there 
for  an  unlawful  purpose  ('74,  sec.  17). 

Evidence  on  Legal  Proceedings. — ^In  aU  summary  pro- 
ceedings the  defendant  and  his  wife  are  competent  to  give 
evidence  (72,  sec.  61);  and  in  proving  a  sale  of  liquor  it 
is  not  necessary  to  show  that  money .  actually  passed,  or 
that  liquor  was  actually  drunk,  provided  the  Court  be 
satisfied  that  a  sale  substantially  took  place,  or  that  any 
consumption  of  liquor  was  about  to  take  place,  proof  of 
which  consumption  or  intended  consumption  is  evidence  of 
a  sale  by  or  on  behalf  of  the  occupier  (72,  sec.  62). 

Ponishment  and  Penalties. — Every  offence  may  be 
punished  and  every  forfeiture  enforced,  by  distress  unless 
otherwise  indicated,  before  two  or  more  Justices  or  a  sti- 
pendiary magistrate.  "When  distress  is  ordered  in  default 
of  payment  of  any  penal  sum,  the  offender  in  default  of  pay- 
ment may  (now)  be  imprisoned  according  to  the  scale  provided 
by  the  Summary  Jurisdiction  Act,  1879,  see  page  428. 

AU  forfeitnres  are  to  be  sold  or  disposed  of  as  the  Court 
may  direct — proceeds  to  go  as  penalties,  after  paying  expenses 
of  seizure,  &c.     Penalties  will  go  to  the  county  or  borough 
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f undy  unless  sued  for  by  any  officer  of  the  Inland  Eevenue, 
in  which  case  they  are  to  be  treated  as  Excise  penalties. 
Any  part  not  exceeding  a  moiety  of  any  non-Excise  penalty 
(72,  sec  72  (10))  may  be  ordered  to  be  paid  to  the  super- 
annuation fund  of  the  police  establishment  within  whose 
jurisdiction  the  offence  occurred  ('72,  sec  66). 

AppeaL— Any  person  aggrieved  by  any  order  or  con- 
viction may  appeal  to  the  next  Court  of  Quarter  Sessions 
holden  not  less  than  fifteen  days  after  the  decision  appealed 
from.  He  must,  within  seven  days  after  the  decision,  give 
notice  to  the  other  party  and  to  the  court  of  summary 
jurisdiction  of  his  intention  to  appeal,  and  of  the  ground 
thereof,  and  immediately  afterwards  enter  into  a  recognisance, 
before  a  Justice,  to  try  such  appeal,  abide  the  result,  and 
pay  such  costs  as  may  be  awarded.  When  the  appellant  is 
in  custody  the  Justice,  if  he  think  fit,  may,  upon  his  entering 
into  such  recognisance,  discharge  him  firom  custody;  and 
the  court  of  appeal  may  confirm,  reverse,  or  modify  the 
decision  of  the  court  of  summary  jurisdiction,  or  remit  the 
matter  to  such  court  with  its  opinion  thereon,  or  make  such 
other  order  as  it  thinks  just.  It  may  also  make  such  order 
as  to  costs  to  be  paid  by  either  party  as  it  thinks  just  (72, 
6ec  52). 

"When  a  licence  becomes  forfeited  upon  conviction,  from 
which  conviction  an  appeal  is  duly  made,  a  temporary 
licence  may  be  granted  pending  the  appeal  (72,  sec.  53). 

No  conviction  is  to  be  quashed  for  want  of  form,  or 
removed  by  certiorari  into  any  superior  court  (72,  sec. 
54). 

Saving  Clauses. — Nothing  in  the  above  is  to  affect  the  sale 
of  black  or  spruce  beer  (25  Vict,  c  22,  sec  9),  nor  the  sale 
of  liquor  in  theatres  (5  &  6  Will.  IV.  c.  39,  sec.  7,  and  see 
Theatbbs),  packet  boats  (5  &  6  Vict,  c  44,  sec.  5),  or 
canteens.  Kor  do  the  Acts  apply  to  or  affect  the  sale  of 
medicated  or  methylated  spirit,  or  spirits  made  up  in  medi- 
cine, or  the  sale  of  intoxicating  liquor  by  wholesale,   or 
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any  penalties  recoverable  by  the  authorities  of  the  Excise 
(72,  sec.  72).     See  Spirits  Act,  1880,  page  423. 

OFFENCES. 
\S€ty  if  necessary,  note  on  Summary  Jurisdiction,] 

The  following  are  the  principal  offences  which  can  be 
committed  by  licenced  persons,  including  all  (marked  *) 
which  may  involve  indorsement  of  the  licence.  See 
page  268. 

1.  ('72,  sec.  3). — *Any  person  who  shall  sell  or  expose 
for  sale  by  retail  any  intoxicating  liquor  which  he  is  not 
licenced  to  sell  by  retail .  .  .  .  or  at  any  place  where  he  is 
not  authorised  by  his  licence  to  sell  the  same '  [£50,  or  one 
month  peremptory,  with  hard  labour ;  and  court  may  declare 
all  liquor  found  in  his  possession  and  the  vessels  containing 
it  to  be  forfeited].  Heavier  punishment  for  second  and 
subsequent  offences. 

2.*  (lb,,  sec  5). — Person  not  Hcenced  to  sell  liquor  to  be 
drunk  on  the  premises  allowing,  *  with  his  privity  or  con- 
sent,' any  purchaser  to  drink  such  liquor  on  the  premises 
where  the  same  is  sold,  or  on  any  premises  adjoining  or  near 
the  premises  where  the  liquor  is  sold,  if  belonging  to  the 
seller,  or  under  his  control,  or  used  by  his  permission,  or  on 
any  highway  adjoining  or  near  such  premises  [XIO],  second 
offence  [£20].     See  page  270. 

S.*  ('72,  sec.  6). — Person  not  licenced  to  sell  liquor  to  be 
drunk  on  the  premises  evading  the  Act  by  carrying  or 
suffering  the  same  to  be  carried  out  to  be  sold  on  his  account 
or  for  his  benefit  and  consumed  elsewhere  [same]. 

4.  (72,  sec.  7). — Selling  spirits  to  children  apparently  under 
16,  to  be  consumed  on  the  premises  [20*.],  subsequent 
offence  [40«.]. 

6.  (72,  sec.  8). — Selling  (unless  in  cask  or  bottle,  or  in 
quantities  less  than  half  a  pint)  except  in  measures  marked 
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according  to  the  imperial  standards  (a)  [£10  and  forfeit 
*  the  illegal  measure '],  subsequent  offence  [£20]. 

6.  (72,  sec.  9). — Making  or  using  internal  communication 
between  licenced  premises  and  unlicenced  premises  used  for 
public  resort  [£10  each  day,  and  forfeit  licence], 

7.  ('72,  sec.  10). — ^Licenced  person  having  on  his  premises 
any  description  of  liquor  which  he  is  not  authorised  to  sell, 
unless  satisfactorily  accounted  for  [£10,  and  forfeit  liquor 
and  vessels],  subsequent  offence  [£20], 

8.  ('72,  sec.  11). — Not  affixing  name,  &c.,  to  premises 
[£10].     See  pa^e  269. 

9.*  (72,  sec.  13).  Permitting  drunkenness  or  riotous 
conduct,  or  selling  liquor  to  any  intoxicated  person  [£10], 
subsequent  offence  [£20].     See  Drunkenness,  page  164. 

10.*  (72,  sec.  14). — ^Knowingly  permitting  premises  to  be 
the  habitual  resort  of  reputed  prostitutes,  and  allowing  them 
to  remain  longer  than  necessary  for  reasonable  refreshment 
[same]. 

U.  (72,  sec.  15). — ^Permitting  premises  to  be  used  as  a 
brothel  [£20,  licence  to  he  forfeited^  and  the  defendant  dis- 
qualified for  ever  from  holding  another] ;  see  R,  v.  J  J,  of 
Holland,  Q.  B.  May  10,  1882,  46  J.  P.  312. 

12.*  (72,  sec.  16). — Harbouring  constable  on  duty,  sup- 
plying him  with  liquor  or  refreshment,  or  bribing  or 
attempting  to  bribe  him  [£10],  subsequent  offence  [£20]. 

13.*  (72,  sec.  17). — Permitting  gaming,  &c.,  see  page  270 

[same]. 

(a)  This  can  only  mean  that  when  measure  (say  a  pint)  is  demanded 
the  landlord  must  not  pretend  to  measure  it  in  anything  but  a  legally 
stamped  measure.  The  purchaser  is  entitled  to  have  the  exact  quantity 
ascertained  in  that  manner ;  and  no  other  '  measures'  may  be  employed 
in  the  business.  But  if  a  *  glass '  be  asked  for,  which  primd  facie  does 
not  imply  the  demand  of  any  exact  amount  of  imperial  measure,  the 
publican  may  pour  out  a  tumblerful  and  offer  it  as  a  visible  quantity^ 
at  his  own  price.    See  Weights  and  Measubes  Act,  1878,  sec.  22. 
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14.*  (72,  sec  27). — ^Keeper  of  refreshment  house,  not 
licenced  for  the  sale  of  intoxicating  liquor,  violating  con- 
ditions [same].  Indorsement  for  the  breach  of  section  28. 
See  page  273. 

16.*  {'74,  sec.  16). — Eef using  to  admit  constable,  see 
page  275  [£5]. 

16.  (34-5  Yict.  c.  112,  sec.  10). — Harboiu'ing  thieves 
or  reputed  thieves,  or  permitting  them  to  meet  in  house,  or 
allowing  the  deposit  of  stolen  goods  [«£10,  with  imprison- 
ment in  default,  and,  if  required,  sureties  in  £20  to  keep  the 
peace.  Licence  may  be  forfeited].  Second  offence  [licence 
forfeited  and  defendant  disqualified  for  two  years]. 

17.*  ('74,  sec  14). — ^Where  any  licenced  person  is  convicted 
of  any  offence  against  any  Act  relating  to  the  adulteration  of 
drmk,  such  conviction  shall  be  entered  on  the  Eegister,  and 
may  be  indorsed  upon  his  licence  as  if  it  had  been  a  con- 
viction imder  the  Licencing  Acts. 

18.*  (*74,  sec.  9). — Contravention  of  sec.  9  as  to  selling 
or  permitting  the  consumption  of  liquor  during  prohibited 
hours  [£10].     Second  offence  [£20].    See  page  271. 

OFFENCES   BY   OTHER  THAN   LICENCED   PERSONS. 
\Stt  Offence  1,  page  261.] 

19.  (72,  sec.  25). — Person  not  an  inmate,  lodger,  or 
traveller,  found,  in  contravention,  of  the  Ad,  upon  licenced 
premises  when  required  to  be  closed  [40^].    See  page  272. 

20.  (Ih,), — Any  person  found  upon  such  premises  when 
required  to  be  closed,  not  giving  his  name,  &c.,  to  a  constable 
on  demand  [£5]. 

2L  (lb.). — Person,  by  falsely  representing  himself  as  a 
traveller,  buying  or  attempting  to  buy  liquor  during  pro- 
hibited hours  [£5]. 

22. — ^Drunkenness  generally.  See  Drunkenness,  page  164. 
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JDBOKS.  Within  the  last  seven  days  of  September, 
Justices  in  every  Division  hold  a  Special  Sessions  for  revis- 
ing and  allowing  the  lists  of  persons  liable  to  serve  on  juries 
within  the  same  (6  Gbo.  IV.  c  50).  The  churchwardens  and 
overseers  attend  and  produce  their  lists,  and  are  bound  to 
answer  questions  upon  oath.  No  disqualification  or  exemp- 
tion can  be  pleaded  by  a  juror,  if  not  claimed  previously  to 
the  above  revision ;  and  the  decision  of  the  Justices  as  to 
the  qualification  of  persons  marked  *  special  jurors'  in  the 
lists  as  revised  by  them  is  finaL  (Juries  Act,  1870,  33-4 
Vict  c.  77,  s.  14.) 

The  following  persons  are  qualified  to  serve  on  juries  gener- 
ally : — ^Every  natural-bom  subject,  or  alien  domiciled  for  10 
years,  between  21  and  60,  having  in  his  own  name,  or  in  trust 
for  him,  in  any  county  in  which  he  resides  £10  a-year  for  life 
or  lives,  or  greater  estate,  in  freeholds,  copyholds,  or  the  rent 
thereof — or  £20  a-year  in  land  held  for  21  years,  or  for  a  life 
or  lives — or  who,  being  a  householder,  is  rated  to  the  poor  on 
a  value  of  £30  in  Middlesex,  or  £20  elsewhere— or  who 
occupies  a  house  with  15  or  more  windows. 

Special  Jurors. — The  following  persons  are  qualified  to 
act  as  special  jurors  (Juries  Act,  1870,  s.  6) ; — Every  man 
in  the  juror's  book  who  shall  be  legally  an  Esquire,  or  a 
banker  or  merchant — or  shall  occupy  a  private  dwelling- 
house  rated  to  the  poor,  or  inhabited  house  duty,  on  a  value 
not  less  than  £100  in  a  town  of  20,000  inhabitants,  or  £50 
elsewhere — or  who  shall  occupy  premises,  other  than  a  farm, 
rated  on  not  less  than  £100,  or  a  farm  rated  on  not  less  than 
£300. 

Exemptions. — The  following  (sec.  9)  are  exempt  from 
serving  upon  any  juries  or  inquests  whatever.  Occupations 
printed  in  italics  denote  that  the  person  claiming  exemption 
must  be  in  actual  practice : — Peers,  members  of  parliament, 
judges,  clergymen,  Koman  Catholic  priests,  ministers  of  Pro- 
testant Dissenters  and  of  Jews,  whose  place  of  meeting  is 
duly  registered  (provided  they  follow  no  secular  occupation 


JURORS.  281 

except  that  of  schoolmaster);  Serjeants  and  barristers at-law, 
certificated  conveyancers  and  special  pleaders  ;  Doctors  of  Law 
and  advocates  of  the  Civil  Law  ;  attorneys,  solicitors  and  proc- 
tors, and  their  iiianaging  clei'ks ;  notaries  puUic ;  officers  of 
tJie  Cou^is  of  Law  and  Equity,  and  of  the  Admiralty  and 
Ecclesiastical  Courts,  including  the  Courts  of  Probate  and 
Divorce;  clerks  of  the  peace  or  their  deputies;  coroners, 
gaolers,  keepers  of  houses  of  correction,  and  their  subordinate 
officers ;  keepers  in  public  lunatic  asylums ;  members  and 
licentiates  of  the  M.  G,  P.  in  London  ;  inembers  of  tJie  R.  C,  S. 
in  London,  Edinburgh,  and  Dublin  ;  certificated  apothecaries, 
registered  jnedical  j^radit loners,  and  registered  pharmaceutical 
chemists;  officers  of  the  army,  navy,  militia  and  yeomanry, 
while  on  fidl  pay;  licenced  pilots;  household  servants  of 
Her  Majesty ;  officers  of  the  Post  Office,  Commissioners 
of  Customs  and  of  Inland  Revenue,  and  their  respective 
officers;  sheriffs'  officers;  officers  of  the  rural  and  metro- 
politan police ;  magistrates  of  the  metropolitan  police  courts 
and  their  officers ;  members  of  the  council  of  any  borough, 
and  every  justice  assigned  to  keep  the  peace  therein,  and  the 
town  clerk  and  treasurer,  so  far  as  relates  to  any  jury 
summoned  to  serve  in  any  county  where  such  borough  is 
situate ;  burgesses  of  every  borough  in  which  a  separate 
court  of  quarter  sessions  is  held,  so  far  as  relates  to  any  jury 
summoned  to  serve  in  any  court  of  general  or  quarter  ses- 
sions in  the  county  in  which  such  borough  is  situate ;  every 
Justice  of  the  peace,  so  far  as  relates  to  any  jury  summoned 
to  serve  at  any  sessions  of  the  peace  for  the  jurisdiction  for 
which  he  is  a  justice ;  and  officers  of  the  Houses  of  Lords 
and  Commons. 

As  regards  the  liability  of  *  special  jurors '  to  serve  on  the 
common  jury  panel,  we  will  conclude  with  an  extract  from  a 
letter  addressed  by  Lord  Coleridge,  C.  J.,  to  the  High  Bailiff 
of  Leicester,  imder  date  Dec.  20,  1878 : — *  I  beg  leave  to 
call  your  attention  to  the  law  as  to  the  formation  of  the 
ordinary  or  common  jury  paneL     Every  one  liable  to  be  a 
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juror  at  all  is  liable  to  serve  on  common  juries ;  and  special 
jurors  are  not,  by  law,  and  ought  not  to  be  in  practice, 
excluded  from  the  common  jury  paneL  This  rule,  however, 
is  habitually  violated  by  the  under-sheiifEs  in  many  counties, 
who,  in  defiance  of  the  law  and  of  the  remonstrances  of 
Judges,  persist  in  excluding  special  jurors  from  the  common 
jury  panel,  both  in  the  criminal  and  civil  court.' 

JUSTICES.  As  regards  the  position  and  duties  of  Justices 
generally,  see  Preliminary  Notes,  Chapter  I.  County  Justices 
are  placed  upon  the  Commission  of  the  Peace  by  the  Crown, 
through  the  Lord  Chancellor,  usually  at  the  instance  of  the 
Lord  Lieutenant.  !N'o  solicitor  practising  within  the  county 
is  eligible  for  appointment.  A  sheriff  cannot  act,  during  the 
continuance  of  his  shrievalty,  in  the  county  of  which  he  is 
sheriff.  It  is  not  the  present  practice  to  appoint  a  deigy- 
man,  unless  in  cases  where  it  is  impossible  to  find  a  qualified 
lay  candidate. 

The  property  qualification  for  a  coimty  Justice  is  an  estate 
of  freehold,  copyhold,  or  long  leasehold,  in  England  or  Wales, 
of  the  clear  yearly  value  of  £100,  or  a  reversion,  expectant 
upon  leases  for  lives,  of  £300. 

Under  the  38-9  Vict.  c.  54,  however,  any  person  who  has 
during  the  two  preceding  years  occupied  a  dwelling-house 
assessed  to  the  inhabited  house  duty  at  a  value  of  not  less 
than  £100,  and  has  been  rated  to  all  rates  and  taxes,  within 
any  county  in  England  or  Wales,  is  qualified  for  such  county. 
But  his  right  to  act  as  a  Justice  determines  after  he  has 
ceased  for  12  months  to  hold  such  qualification.  Li  the  first 
casCj  residence  within  the  county  is  immaterial ;  in  the  second, 
it  is  one  of  the  conditions  of  office. 

Three  oaths  are  imposed  upon  the  Justice  before  his 
appointment  is  complete  :  the  oath  of  qualification — the  oath 
of  allegiance — and  the  judicial  oath. 

In  boroughs,  within  the  Municipal  Corporation  Act,  Jus- 
tices are  equally  appointed  through  the  Lord  Chancellor. 
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No  special  qualification,  beyond  that  of  residence,  either  in 
or  within  seven  miles  of  the  borough,  is  required.  The 
Mayor  of  every  borough  is  a  Justice  during  his  term  of 
office,  and  throughout  the  ensuing  year. 

Under  the  'Municipal  Corporation  Act,  1882'  (sec.  158), 
borough  Justices  have  no  authority  to  act  at  General  or 
Quarter  Sessions  for  the  county,  or  in  making  or  levying  any 
county  rate.  County  Justices,  on  the  other  hand,  by  virtue  of 
their  general  jurisdiction  throughout  their  county  at  large, 
have  yrimd  facie  concurrent  jurisdiction  within  any  borough 
which  forms  part  of  it.  But  this  presumption  is  repelled 
where  the  borough  charter  contains  a  ncm  intromitter  clause, 
and  the  borough  has  its  separate  Court  of  Quarter  Sessions. 

In  cases  where  a  Justice  for  any  county,  borough,  Ac, 
happens  also  to  be  Justice  for  some  other  county,  &c., 
adjoining  to  or  surrounded  by  the  first,  he  may  act  for  the  one, 
both  as  regards  indictable  offences  and  matters  of  summary 
jurisdiction,  while  actually  in  the  other.  And  any  county 
Justice  may  exercise  his  full  authority  in  any  place  of  exclusive 
jurisdiction  adjoining  to  or  surrounded  by  such  county,  but 
without  power  to  intermeddle  in  any  matter  arising  in  the 
place  itself.  All  acts  of  any  county  Justice  are  as  good  in 
relation  to  any  detached  portion  of  some  other  county 
surrounded  by  his  own,  as  if  such  detached  portion  were  part 
of  his  own  county  (11  &  12  Yict.  c.  42,  ss.  5 — 7 ;  c.  43,  s.  6). 

County  Justices  are  ex  officio  guardians  of  the  Poor  within 
the  "Union  in  which  they  reside :  see  Poor.  They  are  also 
trustees  or  commissioners  of  turnpike  roads  passing  through 
their  county,  and  members  of  the  Highway  Board  in  Highway 
Districts. 

Justices  have  the  power  of  acting  upon  their  own  *  view  * 
in  the  case  of  certain  offences  committed  in  their  presence, 
(see  pages  80,  433,  437,  448,  &c.);  but  a  Justice  is  not  a  police 
constable,  and,  when  off  the  bench,  will  probably  content 
himself  with  that  degree  of  general  authority  to  which  his 
position  entitles  him  in  his  own  neighbourhood. 
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A  criminal  information  may  be  filed  against  a  Justice 
upon  affidavits  alleging  misconduct  arising  out  of  private 
interest,  resentment,  or  some  other  inexcusable  motive. 
But  no  such  course  can  be  adopted  when  the  act  com- 
plained of  was  done  inadvertently,  or  under  an  error  in 
judgment. 

'No  Justice  of  the  Peace  ought  to  suffer  for  ignorance 
where  the  heart  is  right,'  said  Lord  Mansfield.  *  To  punish 
as  a  criminal  any  person  who,  in  the  gratuitous  exercise  of  a 
public  trust,  may  have  fallen  into  error  or  mistake,  belongs 
only  to  the  despotic  rule  of  an  enslaved  people,'  added  Chief 
Justice  Abbott 

A  caution,  suggested  by  the  words  just  written,  shall  be 
given  upon  weightier  authority  than  our  own.  The  following 
is  from  Mr.  Serjeant  Cox*s  'Principles  of  Punishment,'  a 
book  which  no  Justice  can  read  without  interest,  or  digest 
without  advantage.  *  The  question  for  the  Justice  is,  in  all 
cases,  not  whether  in  his  own  mind  he  believes  the  defendant 
to  be  guilty,  but  whether  he  has  been  'p*oved^  by  proper  and 
sufficient  evidence,  to  be  guilty.  The  defendant  is  to  be  tried 
precisely  as  by  a  jury,  and  as  a  jury  would  be  sworn  to  try 
him;  and  this  cannot  be  more  tersely  put  than  in  the 
language  of  the  juryman's  oath  :  "  You  shall  well  and  truly 
try,  and  true  deliverance  make  .  .  .  and  a  true  verdict 
give  according  to  the  evidenced*  The  Justice,  in  exercising 
his  extensive  summary  jurisdiction,  should  never  forget  that 
he  is  juryman  as  well  as  Judge,  and  should  feel  and  act  as  if 
he  had  taken  the  juryman's  oath.  The  language  of  the  law, 
moreover,  must  never  be  strained  so  as  to  make  an  offence, 
nor  with  a  view  to  bring  the  defendant  within  its  grasp,  in 
order  to  punish  him  for  doing  what  the  Justice  deems  to  be 
wrong  in  itself,  or  something  which  he  deems  it  desirable  to 
suppress.  Instances  of  this  are  not  unknown,  even  among 
the  occupants  of  the  higher  magisterial  offices.  But  it  is  a 
practice  so  fraught  with  danger  that  the  Justice  cannot  too 
sedulously  guard  himself  against  it,  remembering  that  his 
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business  is  to  administer  the  law  as  it  is,  and  not  to  dispense 
jvstice,  as,  in  his  own  mind,  he  believes  it  ought  to  be/ 

Justices,  we  may  venture  to  add,  should  act  upon  the  true 
faith  that  the  presumption  of  innocence  is  with  the  accused 
(see  page  176) ;  and  that,  as  judges,  they  are  to  control,  and 
not  to  extend,  the  damnatory  operation  of  penal  statutes. 

Judicis  officium  est  ut  res  ita  tempora  rerum  quserere. 
*  Let  not  Justices  be  so  ignorant  of  their  own  right  as  to 
think  that  there  is  not  left  to  them,  ^as  a  principal  part  of 
their  office,  a  wise  use  and  application  of  laws ;  for  they  may 
remember  what  the  apostle  says  of  a  greater  law  than  theirs  : 
8cimus  quia  lex  bona  est  modo  quis  ea  utatur  legitime.' 
(Bacon,  Essay  of  Jtidicature,)    See  also  Punishment. 

Actions  against  Justices. — ^A  civil  action  for  damages 
may  lie  against  a  Justice  for  an  act  purporting  to  be  done 
by  him  in  the  exercise  of  his  office.  Generally  speaking, 
however,  such  an  action  is  only  maintainable  when  the 
Justice  had  either  no  jurisdiction  in  the  matter  complained 
about,  or  plainly  exceeded  [his  jurisdiction.  In  no  case 
where  a  discretionary  power  is  given  to  Justices  by  statute, 
can  an  action  be  brought  in  respect  of  the  bond  fide  exercise 
of  such  discretion. 

Special  protection  is  afforded  to  Justices  as  regards  actions 
of  the  above  description  by  11  &,  12  Vict.  c.  44.  But  a 
Justice  is  not  entitled  to  the  protection  of  this  Act  in 
respect  of  an  order  which  he  had  not  only  no  authority 
to  make,  but  no  valid  reason  for  supposing  that  he  had 
any  authority  to  make,  Agnew  v.  Johscniy  C.  P.,  June  26, 
1877,  47  L.  J.  M.  C.  67;  42  J.  P.  424. 

Justice  declining  to  act—  see  Appeal,  page  76. 

Justice  interested — see  Practice  (11). 

LANDLOBD  AND  TENAKT,  Under  the  1  &  2  Vict. 
c.  74,  where  the  tenancy  of  any  premises  held  at  will,  or  for 
not  over  seven  years,  either  rent-free  or  at  a  rent  not  exceed- 
ing .£20,  shall  have  ended,  by  notice  to  quit  or  otherwise, 
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and  the  tenant,  or  any  person  in  occupation,  shall  refuse  to 
quit,  the  landlord,  or  his  agent,  may  serve  such  tenant  or 
person  with  seven  days'  notice  (in  prescribed  form)  of  his 
intention  to  apply  to  the  Justices  to  recover  possession. 
Such  notice,  if  personal  service  be  impracticable,  may  be 
posted  on  the  premises.  Should  the  tenant  fail  to  appear 
and  show  cause  to  the  contrary,  two  Justices,  on  proof  of 
holding  and  determination  of  tenancy  (and  of  landlord's 
title,  if  accrued  since  the  date  of  letting),  may  issue  their 
warrant  for  giving  possession,  by  force  if  necessary,  within  a 
day  therein  named,  such  day  to  be  not  less  than  21  nor  more 
than  30  days  from  the  date  of  the  warrant.  There  is  no 
power  to  award  costs.  The  statute  applies  only  to  cases  strictly 
between  landlord  and  tenant,  i.e.,  not  to  the  occupier  under 
the  trusts  of  a  charity.  As  k)  parish  house  or  lands,  see 
59  Geo.  IIL  c.  12,  s.  24. 

Deserted  Premises. — Where  premises  held  at  rack-rent, 
or  at  not  less  than  three-fourths  of  their  yearly  value,  are 
deserted  and  left  uncultivated  or  unoccupied,  so  that  no 
sufficient  distress  can  be  had  for  rent  due,  two  Justices  may, 
at  the  request  of  the  landlord,  proceed  to  view  the  same,  and 
affix  a  notice  stating  upon  what  day  (after  not  less  than  a 
clear  fortnight's  interval)  they  will  return  for  a  second  view. 
And  if,  upon  such  second  view,  the  tenant  does  not  appear 
and  pay  his  rent,  or  there  be  no  sufficient  distress  available, 
they  may  put  the  landlord  into  possession,  and  the  tenant's 
lease  will  thenceforth  be  void.  See  11  Geo.  II.  c.  19,  sec.  16, 
and  57  Geo.  III.  c.  52. 

See  also  Tenant  EBMOviNa  Goods. 

LABCENY  {latrodnium)y  or  stealing  in  general,  was,  in 
former  ximes,  distinguished  into  two  classes,  viz.,  *  simple 
larceny,'  or  plain  theft,  and  *  compound  larceny,'  which 
implied  the  aggravation  of  taking  from  the  house  or  person. 

Simple  larceny  was  further  sub-divided  into  *  grand  lar- 
ceny,' where  the  goods  stolen  were  over  one  shilling  in  value, 
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and  'petty  larceny/  where  the  value  was  under  that  sum. 
The  difference,  however,  between  these  two  shades  of  offence 
lay  substantially  in  the  punishment,  the  former  being,  nomi- 
nally at  least,  a  capital  felony ;  the  latter  exposing  the  offender 
to  imprisonment  and  whipping,  and  in  later  times  to  trans- 
portation. 

Compound  larceny  was  again  chiefly  distinguished  from 
the  lesser  offence  by  the  higher  penalties  which  it  entailed. 
In  matters  of  simple  larceny  the  benefit  of  clergy  could 
usually  be  claimed,  and,  consequently,  the  extreme  infliction 
evaded ;  but  this  indulgence  was,  in  compound  cases,  rigor- 
ously denied.  A  theft  to  the  value  of  twelvepence  from  the 
pocket  or  from  a  shop,  or  of  forty  shillings  from  a  dwelling- 
house,  without  the  slightest  approach  to  violence  in  any  case^ 
placed  the  offender  beyond  hope  of  mercy.  The  distinction 
between  grand  and  petty  larceny  was,  however,  abolished  in 
1827 ;  and  by  the  24-5  Yict.  c.  96,  every  larceny,  whatever 
the  value  of  the  property  stolen,  is  to  be  deemed  to  be  of 
the  same  nature  as  grand  larceny  previously  to  the  above 
year. 

As  regards  larcenies  to  which  a  *  compound '  character  was 
formerly  attributed,  the  offence  of  stealing  in  a  dwelling- 
house  does  not  appear  to  constitute,  or  ever  to  have  consti- 
tuted, _per  se,  a  distinguishable  form  of  simple  larceny.  It  is 
only  when  some  circumstances  of  aggravation  are  superadded 
that  it  becomes  a  more  serious  business,  punishable  with  pro- 
portionate severity.  This  is  the  case  when  the  value  of  the 
property  stolen  exceeds  £5  ;  or  when  threats  are  used  at  the 
time  of  stealing,  producing  bodily  fear ;  or  when  the  house  is 
*  broken  into '  by  day  or  night.  Larceny  from  the  person  is 
a  distinct  form  of  offence,  subjecting  the  offender  to  special 
punishment. 

Larceny  may  be  defined  as  the  felonious  taking  and  carry- 
ing away  of  the  personal  goods  of  another. 

First,  the  taking  must  be  felonious — animo  furandi — ^.e., 
with  the  then  existing  intention  of  despoiling  the  owner  per- 
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manently,  and  against  his  will.  This  criminal  motive  must 
prompt  the  deed.  The  act  must  be  larceny  at  the  outset  if 
it  is  to  be  larceny  at  alL  Thus,  if  I  take  another  man's 
umbrella  by  mistake,  and  it  subsequently  occurs  to  me  to 
keep  it  as  my  own,  this  subsequent  resolution,  not  being 
coupled  with  any  corresponding  action,  is  a  mere  movement 
of  the  mind,  which  cannot  convert  what  was  originally  an 
innocent  taking  into  a  felony.  It  is  true  that,  if  called  upon 
to  account  for  my  possession  of  the  property,  I  might  find 
some  difiiculty  in  inducing  a  jury  or  a  bench  of  Justices  to 
believe  that,  wlien  I  took  it,  I  did  not  intend  to  steal  it.  As 
to  that,  they  will  draw  their  own  conclusions.  All  that  is 
now  insisted  upon  is  that,  if  I  succeed  in  so  doing,  I  cannot 
be  convicted  of  theft,  and  that  the  owner  must  proceed 
against  me,  not  as  a  criminal,  but  as  the  defendant  in  a  civil 
action.     See  Finding  Property. 

Of  course,  the  above  definition  excludes  the  case  of  a  mere 
*  making  free '  with  the  article  taken,  when  there  was  no  in- 
tention of  stealing  it  outright.  Generally  speaking,  the  indi- 
cation of  a  criminal  design,  in  any  case,  is  a  clandestine  way 
of  going  to  work,  or  subsequent  equivocation  or  falsehood 
when  questioned  about  the  transaction. 

Again,  the  taking  must  be  against  the  owner's  will,  not 
necessarily  at  the  moment,  since,  in  ninety-nine  cases  out  of 
a  hundred,  he  knows  nothing  about  it.  Or  he  may  have  been 
induced,  by  some  trick,  threat,  or  fraud,  intentionally  to  allow 
the  article  to  pass  out  of  Ids  own  possession.  In  the  never- 
failing  'confidence  trick,'  during  which  the  unsuspecting 
countryman  entrusts  his  newly  found  London  friend  with 
all  his  cash,  *  to  carry  out  of  sight  for  five  minutes,'  as  the 
usual  mode  of  evincing  reliance  among  gentlemen,  the  latter 
is  just  as  much  guilty  of  larceny  as  if  he  had  snatched  the 
purse  away.  The  owner,  when  he  handed  it  over,  never 
intended  to  part  with  his  property  in  it,  and  this  the  thief 
knew ;  and,  when  he  took  it,  intended  to  steal  it.  A  knife- 
grinder,  in  a  recent  case,  deannded  the  exorbitant  fee  of 
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65.  ^d,  from  a  woman  for  sharpening  six  knives,  and  obtained 
payment  by  dint  of  strong  language.  This  was  held  larceny 
by  five  judges,  K  v.  Lovell,  Mar.  5,  1881,  8  Q.  B.  D.  185. 

We  must  not,  however,  confound  a  transaction  of  this 
kind  with  what  is  technically  known  as  obtaining  property 
by  False  Pretences,  an  offence  of  distinct  and  peculiar 
character,  which  has  been  already  noticed  in  its  proper 
place. 

Secondly,  according  to  our  definition,  there  must  not  only, 
be  a  felonious  taking  but  a  carrying  away.  A  bare  removal 
of  the  object  from  its  place  is,  however,  sufficient.  A  thief 
who  came  to  steal  silver,  and,  having  extracted  it  from  the 
plate  chest  and  laid  it  upon  the  floor,  was  disturbed  before  he 
couW  get  away  with  it  was  held  to  have  committed  larceny. 
But  the  offence  is  not  complete  unless  the  subject-matter  be, 
momentarily  at  leasts  in  the  entire  and  absolute  possession  of 
the  person  charged,  as  was  determined  in  the  well-known  case 
of  the  parcel  fastened  by  a  long  string  to  the  counter,  for 
detective  purposes,  by  the  too  ingenious  shopman. 

Thirdly,  to  complete  the  offence  of  larceny,  this  taking  and 
carrying  away  must  be,  as  we  have  said,  of  the  *  personal ' 
goods  of  another.  Thus  plants  and  trees,  and  even  lead 
upon  house-tops,  were  held  part  of  the  owner's  real  estate, 
and  their  removal,  although  cognisable  as  a  civil  injury,  was 
not  regarded  at  Common  Law  as  matter  of  theft.  An  apple 
upon  the  bough,  for  example,  was  looked  upon  as  part  and 
parcel  of  the  soil  itself.  To  gather  it  was,  no  doubt,  to 
convert  it  at  once  into  personal  property.  But  the  subtilty 
of  the  law  perceived  that  it  was  not  taken  as  such  from  the 
owner,  since  it  was  only  turned  into  a  moveable  by  the  act 
of  the  trespasser  himself,  who  was  the  only  person  who  ever  ^ 
had  hold  of  it  in  its  newly  acquired  state.  Its  abstraction, 
therefore,  was  nothing  after  all  beyond  a  violation  of  terri- 
torial rights.  It  furnished  the  landowner,  no  doubt,  with  a 
ground  of  civil  action,  but  was  not  cognisable  as  a  criminal 
offence.     So  soon,  however,  as  that  apple  fell  to  the  grass  in 
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obedience  to  the  call  of  gravitation,  it  severed  itself  spontane- 
ously from  the  freehold  and  became  the  personal  property  of 
the  owner  of  the  soil.  To  pick  it  up  anrl  pocket  it  then,  was 
to  run  the  risk  of  being  convicted  as  a  felon.  This  explains 
the  state  of  affairs  at  the  present  hour.  Articles  attached  to 
the  freehold,  whether  metal,  fences,  trees,  or  growing  fruit, 
are  all  proibected  by  modem  legislation  ;  but  to  steal  them  is 
not  larceny,  althougli  a  statutory  offence,  either  punishable  as 
larceny  in  some  special  instances  (see  page  296),  or,  otherwise, 
with  some  lesser  degree  of  severity.  Again,  it  was  no 
larceny  at  Common  Law  nor  a  criminal  offence  of  any  kind, 
to  take  animals  yeree  natures  and  unreclaimed,  such  as  deer  in 
a  forest,  or  fish  in  a  river,  nor  even  domesticated  creatures 
kept  for  whim  or  pleasure,  but  which  were  not  intended  to 
serve  as  food,  such  as  tame  biids,  dogs,  and  cats,  in  which  a 
man  was  allowed  to  enjoy  a  sort  of  loose  ownership,  but  upon 
which  the  law  set  no  intrinsic  or  appreciable  value.  We 
have,  in  more  recent  times,  recognised  the  fact  that  one's 
property  in  things  of  this  kind  is  by  no  means  matter  of  in- 
difference and  have  made  its  infringement  matter  of  criminal 
punishment.  But  to  steal  a  dog  or  a  parrot  is  no  more 
larceny  or  punishable  as  such  than  it  was  when  Blackstone 
wrote.  For  convenience  sake,  however,  we  place  under  the 
head  of  Larceny  all  these  cognate  offences,  and  include  them 
in  a  category  which  embraces  stealing  of  every  description. 

A  servant  or  clerk  who  sells  or  gives  away  property  of  his 
master  which  is  in  his  charge  is  guilty  of  larceny.  But  if 
he  intercept  money  or  money's  worth  which  ought  to  have 
become  the  property  of  his  master,  before  it  passes  into  his 
master's  possession  whether  actual  or  constructive,  the  offence 
is  that  of  *  embezzlement.'  Thus,  if  a  shopman  receive  cash 
from  a  customer  and  at  once  puts  it  into  his  pocket,  he  is 
said  to  have  embezzled  it,  but  if  he  first  drop  it  into  the  till 
and  then  take  it  out  again,  it  is  larceny,  A  man  indicted  for 
larceny  may,  however,  be  convicted  of  embezzlement,  and  vice 
versa  (24-5  Vict.  c.  96,  s.  72 ;  and  see  Embezzlement). 
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One  of  two  or  more  partners  may  be  indicted  for  stealing 
or  embezzling  goods  jointly  owned,  as  if  he  had  not  been  a 
part  owner  (31-2  Vict.  c.  116). 

-A  person  to  whom  goods  or  money  may  have  been  deli- 
vered by  mistake,  and  who  knowingly  takes  and  appro- 
priates the  property  to  Ms  own  use  is  clearly  guilty  of 
larceny,  R,  v.  Middleton,  2  L.  R  C.  C.  ,38. 

The  'bailee,*  or  temporary  holder  of  specific  property , 
whether  chattel,  money,  or  valuable  seciuity,  which  has  been 
lent  or  entrusted  to  him  by  another,  and  which  he  is  bound 
to  return  or  deliver  in  specie,  is  guilty  of  larceny  if  he 
fraudulently  convert  it  or  appropriate  it  to  his  own  use,  or 
to  that  of  any  other  person  than  the  owner  or  the  proper 
consignee  (24-5  Vict,  c  96,  s.  3).  Here  the  conversion  or 
appropriation  is  the  criminal  act,  to  which  penal  respon- 
sibility at  once  attaches.  It  is,  of  course,  plain  enough  that 
if  I  lend  a  friend  a  five-pound  note  which  he  omits  to  return, 
I  cannot  afterwards  charge  him  with  stealing  it.  I  did  not 
deliver  it  to  him  as  a  specific  chattel  to  be  returned  in  specie. 
Consequently  he  had  a  perfect  right  to  convert  and  employ 
it,  and  Ms  only  liability  to  me  is  matter  of  debt.  Common- 
sense,  however,  would  scarcely  be  so  ready  with  a  reply  if 
asked  what  ought  to  happen,  supposing  I  send  somebody  with 
a  five-pound  note  to  get  changed,  and  he  simply  pockets 
the  sovereigns.  But  the  same  considerations  have  been 
held  to  apply,  and  unless  'somebody'  was  my  clerk  or 
servant  (see  Embezzlement),  or  had  my  directions  in  writing 
as  to  the  disposal  of  the  proceeds  (see  Aghints),  he  may 
consider  himself  as  no  more  than  my  debtor  and  his  liability 
as  mere  matter  of  account.  It  might  be  otherwise  if  I  had 
directed  him  to  deliver  the  note  to  some  particular  person 
and  obtain  change  from  him,  since  in  that  case  the  note 
would  have  continued  a  specific  bailment  until  so  delivered, 
while  the  change  would  be  equally  so  when  obtained.  At 
any  rate,  it  is  clear  that  if  I  direct  Mm  to  purchase  goods 
for  me  with   my  five  pounds,  and   he   does  so,  and   then 
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makes  away  with  the  goods,  he  mq,3r  be  indicted  for  stealing 
them. 

Pawning  the  goods  of  another  person  without  authority  is 
likewise  larceny,  unless  there  be  reason  to  believe  that  the 
act  was  not  intended  to  deprive  and  would  not  have  deprived 
the  owner  permanently  of  the  possession  of  his  property. 
See  Pawning  (Unlawfui^). 

As  regards  larceny  by  the  appropriation  of  goods  found, 
see  Finding.     See  also  Husband  and  Wij?e,  page  250-2. 

Possession  of  goods  recently  stolen  is  presumptive  evidence 
against  the  person  with  whom  tjiey  are  found.  It  oi'eates, 
however,  no  implication  at  law,  and  the  presumption  itself 
becomes  weakened  by  lapse  of  time,  Thus  it  was  held,  in 
the  case  of  a  horse  stolen  in  September  and  found  in  the 
prisoner's  stable  in  March,  that  the  presumption  against  him 
was  not  sufficient  to  put  him  upon  his  defence.  It  is  to  be 
observed  too  that,  if  the  prisoner  give  an  unreasonable  or 
improbable  account  of  his  possession,  or  has  given  different 
versions  regarding  it,  the  onris  probandi  rests  with  him,  and 
the  prosecutor  need  not  disprove  such  statement.  It  is 
otherwise  if  his  story  be  prima  facie  a  reasonable  and 
probable  one.  As  regards  the  possession  of  military  arms, 
clothes,  accoutrements,  &c.,  see  Soldier — Regimental  neces- 
saries, page  418. 

Within  the  Metropolitan  Police  District  (see  title)  any 
constable  may  stop  and  detain  any  person  who  may  be 
reasonably  suspected  of  having  in  his  possession  or  conveying 
anything  stolen  or  unlawfully  obtained  (2  &  3  Vict.  c.  47, 
s.  66).  And  any  person  charged  with  so  having,  &c.,  who 
shall  not  account,  to  the  satisfaction  of  the  Justices,  how  he 
came  by  the  same,  is  liable  to  a  penalty  of  £5  or  to  two 
months'  (peremptory)  hard  labour  (2  &  3  Vict.  c.  71,  s.  24). 

SUMMARY   JURISDICTION   IN   LARCENY. 

The  following  statutable  offences  which,  it  will  be  per- 
ceived, relate    mainly   to  animtds  and  vegetables,  are  not 
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felonies,  and  may  be  dealt  with  summarily  by  one  Justice 
(see,  however,  Summary  Jurisdiction,  4  and  5).  Imme- 
diate imprisonment  (i.e.,  without  distress)  may  be  ordered  as 
per  scale,  page  428,  on  non-payment  of  fine  or  compensation. 
The  information  must  be  upon  oath.  Appeal^  if  imprison- 
ment or  a  penalty  over  £9  be  awarded,  or  if  the  conviction 
be  before  one  Justice  only.  Any  person  found  committing 
any  of  them  (see  page  80)  may  be  immediately  apprehended 
without  warrant  hy  any  person,  and  brought  before  a  Justice 
(24-5  Vict.  c.  96,  s.  103).  And,  in  the  case  of  a  first  con- 
viction, the  court  may,  if  it  shall  think  fit,  discharge  the 
offender  upon  his  making  due  satisfaction  for  damages  and 
costs  (sec.  108,  and  see  page  37). 

OFFENCES   UNDER   24-5   VICT.    C.    96. 
[See,  if  necessary  f  note  on  Summary  Jurisdiction.] 

1.  (Sec.  12). — =Hunting  or  killing  deer  in  unenclosed  part 
of  any  forest,  &c.  [^50];  subsequent  ofifence  felony.  For 
further  ofiFences  as  to  deer^  including  the  destroying  of  any 
fence  retaining  them  [£20],  see  sees.  13,  14,  and  15. 

2.  (Sec.  18). — Stealing  dogs,  see  Dogs* 

3.  (Sec.  21)* — ^Stealing,  or  killing  with  intent  to  steal, 
*  any  bird,  beast,  or  other  animal  ordinarily  kept  in  a  state 
of  confinement,  and  not  being  the  subject  of  larceny  at 
Common  Law,'  see  page  290,  [6  months,  or  forfeit  value  and 
not  exceeding  £20]. 

N.B. — This  section  refers  to  creatures  such  as  cats,  ferrets, 
goats,  squirrels,  parrots,  singing-birds,  &c.,  kept  either  for 
whim  or  profit.  Dogs  are  specially  protected.  The  stealing 
of  other  domesticated  animals  is  simple  larceny  (i.e.,  felony) 
and  matter  of  indictment,  with  special  punishment  in  the 
case  of  horses,  cattle,  and  sheep;  see  Offences  13,  16. 

4.  (Sec.  22). — *Any  person  in  whose  possession,  or  on 
whose  premises,  such  bird  or  the  plumage  thereof,  or  such 
beast  o'r  the  skin  thereof,  or  such  animal  or  any  part  thereof. 
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shall  be  found,'  such  person  knowing  that  the  bird,  beast,  or 
animal  had  been  stolen  [same  punishment  as  3]. 

5.  (Sec.  23). — Killing  or  taking  house-doves  or  pigeons 
under  such  circumstances  as  would  not  amount  to  larceny  at 
Common  Law  [£2  over  and  above  value]. 

6.  (Sec  24). — Taking  or  destroying  fish,  see  Fishing. 

7.  (Sec.  33). — Stealing,  or  damaging  with  intent  to  steal, 
any  tree,  shrub,  or  underwood,  wherever  growing,  to  the 
amount  of  one  shilling  \£f>  over  value  or  damage].  See 
indictable  offences  as  to  trees,  &c.  (Offence  24). 

8.  (Sec.  34).— Stealing,  or  breaking,  or  throwing  down  with 
intent  to  steal,  any  part  of  any  live  or  dead  fence,  or  any 
post,  pale,  wire  or  rail  used  as  a  fence,  or  any  stile  or  gate,  or 
any  part  thereof  [same  punishment]. 

9.  (Sec.  35). — Unlawful  possession  of  any  tree,  shrub,  or 
underwood,  or  any  part  of  the  same,  or  of  any  fence,  post, 
i&c.  (as  in  last),  being  of  the  value  of  one  shilling  at  the  least 
[£2  over  value]. 

10.  (Sec.  36). — Stealing,  or  destroying  or  damaging  wilh 
intent  to  steal,  *  any  plant,  root,  fruit,  or  vegetable  production 
growing  in  any  garden,  orchard,  pleasure-ground,  nursery- 
ground,  hothouse,  greenhouse,  or  conservatory'  [6  months,  or 
£20  over  value  or  damage]. 

11.  (Sec.  37). — Stealing,  or  destroying  or  damaging  with 
intent  to  steal  *  any  cultivated  root  or  plant,  used  for  the  food 
of  man  or  beast,  or  for  medicine,  or  for  distilling,  or  for 
dyeing,  or  for  or  in  the  course  of  any  manufacture,  and 
gi'owing  in  any  land,  open  or  enclosed,  not  being  a  garden, 
orchard,  pleasure-ground,  or  nursery-ground '  [one  month,  or 
£1  over  value  or  damage].  N.B. — The  word  *  fruit '  does  not 
occur  in  this  section. 

12.  (Sec.  97). — Receivers  and  accessories  [same  punishment 
as  the  thief]. 


LARCENY.  295 


INDICTABLE   PEJjONIES. 

24-5  Vict,  c  96. 

The  following  larcenies  are  indictable,  and  triable  at 
General  or  Quarter  Sessions  (see  page  47),  except  20,  21,  and 
22,  which  must  go  to  the  Assizes.  Bail  in  all  cases  *  dis- 
cretionary.' In  some  instances,  instead  of  committing  an 
offender,  he  may  be  dealt  with  under  the  Summary  Jurisdic- 
tion Act,  1879.     See  Preliminary  Notes,  Chapter  V. 

13. — Simple  larceny.  Felony  at  Common  Law.  [Pen. 
S.  5  y.  ;  or  impr.  2  y.,  with  whipping  if  a  male  under  16]. 

14.  (Sec.  7). — If  after  previous  conviction  for  felony. 
[Pen.  S.  7 — 10  y.  ;  or  impr.  2  y.,  with  whipping  if,  &c.]. 

15.  (Sec.  3). — Larceny  as  bailee — see  page  291  [punish- 
able as  simple  larceny.] 

16.  (Sec.  10). — Stealing  any  horse,  mare,  gelding,  colt,  or 
filly  ;  or  any  bull,  cow,  ox,  heifer,  or  calf  ;  or  any  ram,  ewe, 
sheep,  or  lamb  [Pen.  S.  5 — 14  y. ;  or  impr.  2  y.]. 

17.  (Sec.  11). — Killing  any  of  the  above  animals,  or  any 
other  animal  the  stealing  of  which  would  have  amounted  to 
a  felonv  (see  Offence  3)  with  intent  to  steal  the  carcase,  skin, 
&c  [same]. 

18.  (Sec.  26). — Stealing  oysters  from  the  bed  [punishable 
as  simple  larceny]. 

19.  (Sec.  27). — Stealing,  or  fraudulently  destroying  or 
obliterating,  any  *  valuable  security*  (for  definition  see  sec.  1) 
other  than  a  document  of  title  to  land  [punishable  as  simple 
larceny]. 

20.  (Sec.  28). — Stealing,  or  fraudulently  destroying,  &c., 
any  document  of  title  to  land    [Pen.   S.   5  y. ;   or  impr. 

2y.]- 

21.  (Sec.  29).  — Like  offence  as  to  any  will,  codicil,  &c., 
whether  during  the  lifetime  of  the  testator  or  after  his  death 
[Pen.  S.  6  y. — Life;  or  impr.  2  y.]. 

22.  (Sec.  30). — Stealing,  &c.,  any  record,  writ,  i&c,  or 
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other  original  document  belonging  to  any  court  of  record,  or 
relating  to  the  business  of  any  office  under  Her  Majesty,  &c. 
[same  as  21]. 

23.  (Sec.  31). — Stealing,  or  breaking  or  severing  with 
intent  to  steal,  any  glass  or  wood-work  belonging  to,  or  any 
metal  or  utensil,  &c.,  fixed  to  any  building ;  or  any  metal- 
work  fixed  in  private  land,  or  for  a  fence  to  any  dwelling- 
house,  garden,  area,  &c.,  or  in  any  street,  public  place,  or 
burial  ground  [punishable  as  simple  larceny]. 

24.  (Sec.  32). —  Stealing,  or  destroying  or  damaging  with 
intent  to  steal  any  tree,  shrub,  or  underwood  growing  in  any 
park,  pleasure-ground,  garden,  orchard,  or  avenue,  or  in  any 
ground  adjoining  or  belonging  to  any  dweUing-house,  if  value, 
or  injury  done,  exceed  £1,  or  growing  elsewhere  if  value  or 
injury  done  exceed  £5  [same]. 

25.  (Sec.  36). — Stealing,  or  destroying  or  damaging  with 
intent  to  steal,  any  plant,  root,  fruit,  &c.,  as  in  Offence  10, 
after  previous  summary  conviction  [same]. 

26.  (Sees.  38,. 39). — Stealing  ore  or  coal  from  mines  [impr. 

2y.]. 

27.  (Sec.  40).— Stealing  from  the  person  [Pen.  S.  5 — 1 4  y. ; 
or  impr.  2  y.J. 

28.  (Sec.  43).— If  with  violence — see  Assault,  page  91. 

29.  (Sec.  45). — Demanding  property  with  menaces,  or 
by  force,  with  intent  to  steal  the  same  [Pen.  S.  5  y.;  or 
impr.  2  y.]. 

30.  (Sec.  60). — Stealing  in  any  dwelling-house,  or  building 
within  the  curtilage,  any  chattel,  money,  or  valuable  security 
to  the  value  in  the  whole  of  £5  or  more.  See  Housebreak- 
ing [Pen.  S.  5 — 14  y. ;  or  impr.  2  y.]. 

31.  (Sec.  61). — Or  to  any  lesser  value,  if  by  menace,  any 
one  therein  be  put  in  bodily  fear  [same]. 

32.  (Sec.  62). — Stealing,  to  the  value  of  ten  shillings,  any 
goods  of  wooUen,  silk,  &c.,  laid  or  exposed  during  manufac- 
ture in  any  building,  field,  or  other  place  [same]. 

33.  (Sees.  63, 64). — Stealingfrom  ships  or  boats  in  harbour, 
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river,  or  canal,  &c. ;  or  from  dock  or  wharf ;  or  from  wreck 
[same]. 

34.  (Sec.  67). — Stealing  from  employer,  by  any  clerk  or 
servant,  or  person  employed  in  either  capacity,  any  chattel, 
money,  or  security  belonging  to  or  in  the  possession  of  such 
employer.  See  Embezzlement  [same,  with  whipping  if  a 
male  under  16]. 

35.  (Sec.  74). — Stealing,  by  tenant  or  lodger,  of  any  chattel 
or  fixture  let  to  be  used  with  the  house  or  lodging,  value  not 
exceeding  .£5  [impr.  2  y.,  with  whipping  as  above].  If 
value  over  £5  [Pen.  S.  5 — 7  y. ;  or  impr.  2  y.,  with  whipping]. 

36.  (31-2  Vict.  c.  116,  s.  1). — Stealing  or  embezzlement  by 
partner  or  joint  beneficial  owner  of  money,  goods,  securities, 
or  other  property  belonging  to  the  partnership,  or  to  such 
joint  beneficial  owners  [punishable  as  simple  larceny,  Xo.  13]. 

LIBEL.  A  libel,  in  the  criminal  sense  of  the  term  {<i)^  is 
defined  by  Blackstone  as  *a  malicious  defamation  of  any 
person,  made  public  either  by  writing,  signs,  or  pictures,  in 
order  to  provoke  him  to  wrath,  or  expose  him  to  public 
hatred,  contempt,  or  ridicule.  The  communication  of  a  libel 
to  any  one  person,'  he  adds,  *  is  a  publication  in  the  eye  of 
the  law ;  and,  therefore,  the  sending  an  abusive  private  letter 
to  a  man  is  as  much  a  libel  as  if  it  were  printed.' 

A  libel  may  be  expressed  by  way  of  irony,  or  ^ven  under 
the  form  of  question  or  conjecture  ;  and  a  writing  or  picture, 
if  defamatory,  is  libellous,  provided  it  appear  evident  who 
was  the  person  alluded  to  or  represented,  although  his  name 
may  have  been  suggested  by  one  or  two  letters  only,  as  is 
sometimes   the  case  in  the  pages   of  a  celebrated  weekly 

(a)  It  is  not  necessary  to  concern  ourselves  in  these  pages  with  the 
dvQ,  remedy  for  libel,  under  which  proceedings  are  taken  by  Action  to 
recover  damages  for  the  injury  inflicted,  or  supposed  to  have  been  in- 
flicted, by  the  words  complained  about.  As  regards  language  protected 
by  the  privilege  of  the  occasion,  see  Capital  and  County  Bank  v.  Henty, 
May,  1881,  6  C.  P.  D.  514  ;  Jones  v.  Duke  of  Westminster,  infrd,  p.  317. 
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periodical.  Moreover,  where  a  writing  or  drawing  is  obviously 
calumnious,  the  law  will  presume  a  malicious  intent,  which 
need  not  therefore  be  proved  aliunde. 

The  famous  dictum  of  Lord  Mansfield,  *  The  greater  the 
truth,  the  greater  the  libel,'  rests  upon  the  theory  that  the 
provocation  produced  by  a  libel,  and  not  any  falsity  in  the 
charge  or  suggestion  itself,  is  the  offence  to  be  criminally 
punished.  It  may  be  much  more  wicked  to  devise  a  lie 
against  a  man's  reputation  than  to  denounce  or  expose  him 
for  what  he  has  actually  done.  But  the  latter  is,  no  doubt,  in 
many  cases  the  more  exasperating  injury  of  the  two.  A  false 
libel,  however,  as  we  shall  presently  see,  is  in  modem  times 
punishable  with  distinct  and  additional  severity. 

Be  this  as  it  may,  a  person  indicted  for  defamatory  libel 
can  only  plead  the  justification  of  truth,  upon  the  clear 
understanding  that  this  is  no  sort  of  defence  unless  it  appear 
to  the  court  that  he  was  not  actuated  by  malice,  and  that  it 
was  for  the  public  benefit  that  such  matter  should  have  been 
published.  It  follows,  therefore,  that  where  the  alleged  libel 
is  contained  in  a  private  letter,  it,  would  be  useless  for  the 
writer  to  insist  or  prove  that  he  had  only  stated  facts.  The 
plea,  thus  maintained,  may  be  sui  absolute  answer  to  the 
charge.  Otherwise  the  court  is  merely  bound  to  consider, 
in  passing  sentence,  whether  the  guilt  of  the  defendant  has 
been  aggravated  or  mitigated  by  the  offer  of  such  an  excuse, 
and  by  the  evidence  given  on  either  side  in  consequence. 

It  is  the  duty  of  the  Justice  before  whom  a  person  is 
brought  for  the  purpose  of  being  committed  or  held  to  bail 
upon  a  charge  of  this  nature,  to  ascertain  (i)  whether  the 
matter  in  question  be  in  point  of  law,  and  upon  the  face  of 
it,  a  libel;  (ii)  whether  the  charge  of  publication  is  so  far 
brought  home  to  the  accused  as  that  he  ought  to  be  put  upon 
his  trial,  R.  v,  Carden^  Nov.  20, 1879,  5  Q.  B.  D.  1.  It  is  not  his 
duty  to  receive  evidence  which  may  be  tendered  for  the  purpose 
of  showing  the  truth  of  that  which  is  pi'i'ind  faaie  libellous. 
But  if  the  charge  be  that  of  publishing  a  libel  knowing  it  to 
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he  false  (see  Offence  2,  below),  he  is  bound  to  receive  evidence 
tending  to  disprove  such  guilty  knowledge,  which  is  of  the 
very  gist  of  the  accusation,  R.  v.  Ellisson,  Q.B.,  Nov.  1878. 
And,  for  this  purpose,  the  question  as  to  the  truth  of  the  alleged 
libel  may  incidentally  become  material  in  the  first  instance. 

It  would  be  beyond  the  scope  of  these  notes  to  concern 
ourselves  with  ulterior  questions  which  often  arise  at  the 
trial.  Whether  or  not  a  particular  publication  or  report  was 
justifiable,  as  *  fair  comment,'  has  constantly  to  be  argued 
out ;  as  well  as  whether  the  publisher  of  a  newspaper  (for 
instance)  has  or  has  not  been  guilty  of  criminal  negligence  in 
inadvertently  admitting  libellous  matter  into  his  columns. 

Newspaper  Libels. — The  following  important  enactments, 
enclosed  within  brackets,  apply  exclusively  to  newspapers : 
see  *  Newspaper  Libel  and  Registration  Act,  1881,'  44-5  Vict. 
c.  60. 

[1.  (Sec  1).  The  definition  of  a  *  newspaper'  furnished 
by  this  section  excludes  papers  published  at  intervals  exceed- 
ing 26  days. 

2.  (Sec.  2).  *Any  report  published  in  any  newspaper 
of  the  proceedings  of  a  public  meeting  shall  be  privileged,  if 
such  meeting  was  lawfully  convened,  for  a  lawful  purpose, 
and  open  to  the  public,  and  if  such  report  was  fair  and 
accurate,  and  published  without  malice,  and  if  the  publication 
of  the  matter  complained  of  was  for  the  public  benefit.' 
But  no  defendant  is  thus  protected  who  has  refused  to  insert 
in  his  newspaper  a  reasonable  letter  of  contradiction,  &c. 

3.  (Sec  3).  No  criminal  proceedings  may  be  taken 
against  any  person  responsible  for  the  publication  of  a 
newspaper  in  England,  for  any  libel  therein,  without  the 
consent  of  the  Public  Prosecutor. 

4.  (Sec.  4).  A  court  of  summary  jurisdiction,  upon  the 
hearing  of  a  charge  of  libel  against  any  such  person,  may 
receive  evidence  as  to  any  matter  of  defence  under  section  2 
or  otherwise,  and  *  if  of  opinion,  after  hearing  such  evidence, 
that  there  is   a  strong  or  probable  presumption  that   the 
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jury  on  the  trial  would  acquit  the  person  charged,  may 
dismiss  the  case/ 

5.  (Sec.  5).  K  a  court  of  summary  jurisdiction  be  of 
opinion  at  such  hearing  that  the  libel,  though  proved,  was  of 
a  trivial  character,  and  that  the  offence  may  be  adequately 
punished  as  follows,  they  are  to  cause  the  charge  to  be 
reduced  into  writing  and  read  to  the  person  charged,  and 
should  such  person  assent  to  the  case  being  dealt  with  sum- 
marily, instead  of  going  before  a  jury,  they  may  summarily 
convict  him,  and  adjudge  a  fine  not  exceeding  £50.] 

An  application  may,  under  certwn  circumstances,  be  made 
direct  to  the  Queen's  Bench  for  a  criminal  information.  But 
this  jurisdiction  is  of  an  extraordinary  character,  and  entirely 
within  the  discretion  of  the  court.  It  is  only  exercised  in 
favour  of  persons  fiUing  some  prominent  post  or  office,  which 
gives  the  public  an  interest  in  the  immediate  vindication  of 
their  good  fame,  or,  in  the  case  of  private  individuals,  when 
tlie  imputations  complained  of  are  of  a  very  grave  or  peculiar 
natui'e;  see  Ex  parte  Davison,  Exch.  Aug.  1,  1878,  42  J.  P. 
72G.  And  the  applicant  is  bound  to  pledge  his  oath  in 
denial  of  the  charge. 

The  following  are  indictable  misdemeanours  under  the 
6  »&  7  Vict.  c.  96  :— 

1.  (Sec.  3).  Publishing,  or  threatening  to  publish,  any  libd 

upon  any  person — or  threatening  to  publish,  or  pro- 
posing tp  abstain  from  publishing,  *any  matter  or 
thing '  t^ching  any  other  person,  with  a  view  to 
extort  mo^fiy  or  its  equivalent  [impr.  3  y.]. 

2.  (Sec.  4).  MSiciously  publishing  any  defamatory  libel, 

knowing  the  same  to  be  false  [impr.  2  y.  (hard 
labour  cannot  be  added),  and  fine  ad  lib,], 

3.  Maliciously  publishing  any  defamatory  libel  [fine  or 

impr.,  or  both ;  but  the  latter  not  over  one  year]. 
Triable  at  Assizes. — If  by  letter,  either  in    the   county 
from  which  the  letter  was  sent,  or  in  that  in  which  it  was 
received.     Bail  *  compulsory.' 
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iilEN.  A  lien  upon  any  article  is  a  Common  Law  right 
to  retain  it  until  a  debt  be  satisfied  which  arose  in  respect  of 
it.  Thus,  if  I  send  my  horse  to  be  shod,  or  my  grain  to  be 
ground,  the  blacksmith  or  the  miller  may  hold  my  horse  or 
com  as  security  for  the  recompense  of  his  labour.  But 
neither  can  exercise  this  right  in  respect  of  a  sum  due  for 
former  work,  at  least  without  previous  notice  to  me  of  their 
intention.  An  innkeeper  has  a  lien,  for  payment  of  his  bill, 
upon  goods  brought  by  his  guest,  even  if  those  goods  belong 
to  a  third  party.  He  had,  however,  no  right,  until  recently, 
to  do  more  than  hold  them  as  a  bare  security.  He  could  not 
sell  them  without  at  once  extinguishing  his  Common  Law 
lien,  and  exposing  himself  to  an  action  for  their  valua  He 
may  now  realise  his  security  under  certain  conditions  :  see 
*  The  Innkeeper's  Act,  1878,'  41-2  Vict.  c.  38. 

LODOEES'  GOODS  PROTECTION.  A  remedy  was  re- 
quired for  the  hardship  and  injustice  suifered  by  lodgers, 
whose  goods  and  furniture  were  liable  to  be  seized  under 
distress  for  rent  owing  by  the  tenant  (the  lodger's  immediate 
landlord)  to  the  superior  landlord,  under  whom  such  tenant 
held.  It  is  now  provided  (34-5  Vict.  c.  79)  that  if  such 
superior  landlord  levy  on  the  goods  of  any  lodger  for  rent 
due  from  his  tenant,  such  lodger  may  serve  the  superior  land- 
lord or  his  bailiff  with  a  declaration  (not  necessarily  a 
statutory  one)  stating  that  the  tenant  has  no  right  to  or 
interest  in  the  threatened  goods,  and  that  such  are  his  own 
property,  or  in  his  lawful  possession,  and  showing  what  rent, 
if  any,  is  due  from  him  to  such  tenant.  This  rent  the  lodger 
should  tender  to  the  superior  landlord,  or  his  bailiff,  whose 
receipt  will  be  a  valid  discharge.  To  the  declaration  is  to  be 
annexed  an  inventory  of  the  goods  referred  to.  Any  distress 
afterwards  proceeded  with  will  be  illegal,  and  the  lodger  may 
apply  for  the  restitution  of  his  property.  Two  Justices  may 
inquire  into  the  truth  of  his  declaration  and  inventory,  and 
make  such  order  as  may  be  just. 
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*A  lodger/  said  Bovill,  C.J.,  'is,  generally  speaking,  a 
person  whose  occupation  is  of  part  of  a  house,  and  subordinate 
to  and  in  some  degree  under  the  control  of  a  landlord  or  his 
representative,  who  either  resides  in,  or  retains  possession  of, 
or  a  dominion  over  the  house  generally,  or  over  the  outer 
door,*  Thompson  v.  Ward,  40  L.  J.  C.  P.  169;  see  also 
M(yi't(m  V.  Pcdmer,  Nov.  1881,  45  L.  T.  N.  S.  426,  and  the 
still  more  recent  decision  in  Ness  v.  Stephenson^  9  Q.  B.  D. 
245. 

Horses  at  livery  are  not  protected  by  any  similar  enact- 
ment, and  may  be  seized  for  arrears  of  rent  due  by  the  livery- 
stable  keeper. 

LOTTEBIES.  Under  the  42  Geo.  III.  c.  119,  the  most 
furious  and  vindictive  penalties  are  denounced  against  any 
person  publicly  or  privately  keeping  any  office  or  place  for  the 
drawing  or  throwing  of  any  lottery  whatever  not  authorised 
by  Parliament,  or  knowingly  suffering  the  same  in  his  house. 
Not  only  is  he  subject  to  a  fine  of  £500,  to  be  recovei^ed  in 
the  Exchequer,  but  he  and  all  concerned  in  the  transaction 
are  rogues  and  vagabonds  liable  to  three  months*  hard 
labour.  Any  one  may  prosecute;  any  one  may  arrest  an 
offender  flagrante  delicto;  and  a  Justice  may  order  any 
person  to  break  open  doors  and  seize  indiscriminately  all 
persons  found  concocting  a  lottery  or  drawing  for  prizes,  who 
are  threatened  with  still  harder  treatment  in  case  of  resist- 
ance. The  Act  is  wide  and  sweeping,  and  cannot  be  evaded 
by  any  pretext  to  the  effect  that  money  really  subscribed  in 
its  contravention  was  paid  in  honest  purchase,  or  merely  as 
the  price  of  entrance  to  an  entertainment.  Let  us  take  an 
illustration  from  Morris  v.  Blackman,  10  Jur.  N.  S.  520. 

An  enterprising  Professor,  at  Brighton,  advertised,  not 
long  since,  certain  *  Wonderful  illusions  by  Miss  Flora,  a 
lady  of  the  Earth-man  Tribe,  accompanied  by  a  performance 
upon  musical  rocks.*  To  increase  the  attraction  of  this 
\mique  entertainment,  he  added  with  picturesque  extravagance 
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that  he  proposed  to  conclude  with  *  a  distribution  among  the 
audience  of  a  shower  of  gold  and  silver  treasures,  upon  a 
scale  utterly  without  parallel.'  The  unlucky  man  W8is  as 
good  as  his  word ;  at  least  in  so  far  that  he  distributed  some 
sparkling  articles  among  the  company.  It  would  seem  that 
the  more  costly  of  these  *  treasures '  had  numbers  attached  to 
them,  and  that  each  was  handed  to  the  person  who  chanced 
to  occupy  a  reserved  seat  marked  with  the  corresponding 
figure. 

A  conviction  under  the  Act  was  upheld,  and  the  Professor 
went  to  Lewes  gaol  for  seven  days'  hard  labour — a  sentence 
upon  which  one  would  be  curious  to  learn  the  opinion  of  the 
Earth-man  Tribe. 

This  Act,  it  should  be  remembered,  in  spite  of  its  pious 
preamble  about  the  unwariness  of  children  and  maids-of-all- 
work,  was  framed  exclusively  to  protect  the  State  lottery 
business  from  private  competition. 

A  gentleman  acting  in  this  country  for  the  so-called 
*  Agency  for  Public  Funds,'  Greneva,  was  on  the  4th  of  May. 
1880,  fined  ^20  and  costs  at  the  Mansion  House  for  pub- 
lishing proposals  for  the  sale  of  certain  tickets  or  chances  in 
the  *  Imperial  Royal  Austrian  100  fl©rin  bond  lottery  loan 
and  Grand  Austrian  prize-drawing,'  such  sale  not  being 
authorised  by  any  Act  of  Parliament,  and  being  contrary  to 
4  Geo.  IV.  c.  60. 

One  can  only  hope  that  the  concluding  raffle  at  some 
Grand  Fancy  Bazaar  may  never  culminate  in  a  still  worse 
catastrophe.  Perhaps  the  most  charitable  party,  if  suspected 
of  informing  proclivities,  had  better  be  watched  off  the 
premises  early  in  the  afternoon.  As  to  Private  Theatricals 
with  a  benevolent  object,  see  Theatre. 

Art  Unions  are  specially  protected  under  the  9  &  10  Vict, 
c.  48  and  other  statutes.  Any  voluntary  association  for  the 
distribution  of  works  of  art  is  legal,  if  incorporated  by 
charter,  or  if  its  deed  of  association  has  been  approved  by 
the  Privy  CounciL 
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LTJlfATICS.  For  legal,  as  distinguished  from  medical 
purposes,  Lunatics  are  divided  into  three  classes,  viz.,  Private 
lunatics,  including  in  this  term  all  who  are  not  paupers ; 
Pauper  lunatics,  who  are  generally  supported  at  the  charge  of 
their  parish  or  county ;  and  Criminal  lunatics,  who  are 
detained  in  custody  of  the  law. 

PRIVATE   LUNATICS. 

The  central  supervising  power  in  this  country,  as  regards 
the  care  and  treatment  of  lunatics  in  general,  is  represented 
by  the  *  Commissioners  in  Lunacy,'  appointed  under  the  "8  & 
9  Vict.  c.  100. 

Any  person  who  is  out  of  his  mind  may  be  '  found  lunatic 
upon  inquisition'  in  the  course  of  proceedings  directed  by 
the  Court  of  Chancery ;  or  he  may  be  treated  as  a  lunatic  by 
that  court,  so  far  as  regards  the  management  of  his  property, 
upon  a  simpler  procedure.  Neither  course,  however,  is 
necessary  as  a  preliminary  to  placing  him  in  confinement 
should  such  a  step  become  desirable. 

Establishments  (other  than  County  Asylums,  of  which  we 
shall  speak  by  and  by),  into  which  these  persons  are  received, 
are  known  either  as  '  Houses,'  or  *  Hospitals.'  The  first  are 
places  in  which  patients  are  treated  as  matter  of  business, 
and  for  profit.  The  latter  are  institutions  of  a  more  chari- 
table nature,  supported  either  by  endowment  or  voluntary 
subscriptions. 

Every  *  house,'  intended  for  the  reception  of  the  insane, 
must  be  licenced  by  the  Commissioners  in  Lunacy,  if  within 
their  immediate  district,  which  includes  all  London,  West- 
minster, and  Southwark,  and  seven  miles  beyond  their  boun- 
daries in  every  direction.  Outside  this  district,  Justices  in 
Quarter  Sessions  are  the  licencing  authorities  for  their 
respective  counties.  No  licence  is  granted  for  a  term  exceed- 
ing 13  months.  *  Hospitals'  require  no  licence,  and  need 
only  be  registered  by  the  Commissioners. 
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Before  any  insane  person,  not  found  so  hy  inquisition,  can 
be  confined  in  a  *  house '  or  *  hospital/  an  order  or  request  for 
his.  reception  must  be  addressed  to  the  proprietor  or  superin- 
tendent, by  some  relative  or  friend  of  the  proposed  patient, 
founded  upon  the  certificate  of  two  medical  men,  ty  whom 
the  latter  must  have  been  examined  separately.  Each  is 
bound  to  state  in  his  certificate  the  facts  upon  which  he  has 
formed  his  opinion )  and  the  giving  a  false  certificate  is 
punishable  as  an  indictable  misdemeanour. 

In  order  to  provide  against  any  neglect  or  ill-usage  of  the 
unfortunate  persons  thus  restrained,  provision  has  been 
made  for  the  appointment,  in  Quarter  Sessions,  of  Visitors  to 
*  houses '  licenced  by  that  authority.  Three  or  more  Justices, 
with  a  paid  medical .  assistant,  are  to  be  detailed  for  that 
purpose,  and  a  general,  searching,  and  effective  system  of 
visitation  has  been  ensured.  The  Commissioners  themselves 
act  as  visitors  within  their  immediate  district;  and  their 
superintendence  in  this  respect  extends,  collaterally  with  that 
of  the  visiting  Justices  as  regards  *  houses,'  to  every  *  house  ' 
and  *  hospital'  throughout  England  and  Wales.  They 
inform  us,  in  a  recent  Eeport,  that  there  were  in  England 
and  Wales,  on  the  1st  of  January,  1882,  96  licenced  houses, 
containing  altogether  4883  patients. 

Nothing  in  the  above  precludes  any  single  lunatic  from 
being  taken  care  of,  without  special  authority,  by  relatives  or 
friends.  But  in  no  case  is  any  person  in  charge  of  a  lunatic 
exempt  from  the  interference  and  control  of  the  Commis- 
sioners. And,  if  any  profit  is  to  he  derived  from  the  charge, 
the  patient  must  only  be  received  upon  production  of  the 
regular  certificates;  and,  although  the  house  need  not  be 
licenced,  it  will  nevertheless  be  regularly  visited.  Moreover, 
in  the  event  of  failure  by  the  person  in  charge  to  comply 
with  any  of  the  regulations  applicable  to  his  case,  he  may  at 
once  be  indicted  for  a  misdemeanour. 
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PAUPER   AND   QUASI-PAUPER   LUNATICS. 

Under,  the  'Lunatic  Asylums  Act,  1853 '(16  &  17  Vict. 
0.  97),  tfvery  medical  officer  of  a  parish  or  union,  knowing  of 
any  pauper  lunatic  within  his  district,  is  within  three  days  to 
give  notice  to  the  relieving  officer,  or  an  overseer.  Such 
person  being  thus,  or  otherwise^  aware  of  the  fact,  is  within 
three  days  to  give  notice  to  a  Justice  of  the  county  or 
borough.  Such  Justice  is,  again  within  three  days,  to  pro- 
cure that  the  lunatic  be  brought  before,  or  seen  by  him,  or 
some  other  Justice,  when  an  examination  of  the  case  is  to  be 
made,  with  the  assistance  of  a  medical  man.  And  if  the 
latter  certify,  and  the  acting  Justice  be  satisfied  that  the 
pauper  is  a  lunatic,  and  ought  to  be  detained  under  treatment, 
he  will  by  his  order  direct  him  to  be  received  into  the  county 
or  borough  asylum,  to  which  the  relieving  officer  or  overseer 
is  at  once  to  convey  him.  A  Justice  may  take  action  upon 
his  own  knowledge  of  the  case,  without  formal  notice ;  and 
if,  for  any  reason,  the  pauper  cannot  conveniently  be  taken 
before  a  Justice,  an  officiating  clergyman  of  the  parish,  with 
the  relieving  officer  or  overseer,  may  make  an  order  for  his 
removal  and  reception  (sec.  67).  In  case  of  deficiency  of 
room^  the  pauper  may  be  sent  to  an  asylum  for  any  other 
county,  &c.,  or  to  any  house  or  hospital  licenced  or  registered 
as  already  mentioned.  The  expenses  of  his  examination  and 
conveyance  are  payable  by  the  guardians  of  the  union  to 
which  he  is  chargeable  (sec.  69,  and  24-5  Vict.  c.  55,  s.  6). 

Provision  is  made  (sec.  96)  for  enforcing  payment  by  the 
last  mentioned  guardians  of  his  expenses  while  in  confine- 
ment ;  and  (sec.  97)  for  transferring  this  burden  to  the  place 
of  his  last  legal  settlement,  if  such  place  can  be  discovered,  or 
to  the  county  (sec.  98).  Should  it  turn  out,  however,  that 
the  lunatic  is  possessed  of  any  private  means  they  may  be 
made  available  towards  his  support  (sec.  104) ;  and  the 
liability  of  any  relation   or  other  person  to  mai|itain  him 
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(see  p.  352)  is  expressly  declared  to  be  unaffected  by  the 
above  provisions. 

A  similar  course  is  to  be  adopted  with  reference  to  any 
lunatic /(Ownc^  wandering  at  large,  who  is  to  be  at  once  appre- 
hended by  the  relieving  officer  or  overseer.  But  any  relative 
or  friend  may  take  such  lunatic  under  his  care,  upon  satis- 
fying a  Justice  that  he  will  be  properly  treated  (sec.  68). 

The  case  of  lunatics  who,  being  neither  paupers  nor  found 
wandering  at  large,  are  not  under  proper  care  or  control,  or 
are  ill-used  or  neglected  by  the  persons  having  charge  of  them, 
is  also  dealt  with  by  section  68.  Two  tfeistices  must,  in  this 
instance,  conduct  the  necessary  examination  ;  and  may  direct 
the  patient's  removal  to  an  asylum,  &c.,  as  above. 

CRIMINAL  LUNATICS. 

Under  this  geneiul  head  are  included  persons  found  upon 
indictment  to  be  insane,  or  acquitted  upon  the  ground  of 
insanity,  or  becoming  insane  during  imprisonment.  For  these 
a  central  asylum  has  been  provided  at  Broadmoor,  subject  to 
the  special  provisions  of  23-4  Vict.  c.  75.  As  regards  the 
legal  responsibility  of  persons  of  unsound  mind,  with  regard 
to  criminal  acts,  see  the  answers  of  the  Judges  to  the  questions 
proposed  to  them  in  the  House  of  Lords,  in  M^Naughten's 
Case,  10  CI  &  Fin.  200. 

COUNTY   ASYLUMS. 

The  Justices  of  every  county  and  the  Council  of  every 
borough,  were  in  the  year  1853  (16  &  17  Vict.  c.  97) 
required  to  provide  themselves  with  efficient  Lunatic  Asylums 
Avithout  further  delay;  defraying  the  necessary  expenditure 
out  of  their  county  and  borough  rates.  These  asylums  are 
intended,  primarily,  for  pauper  lunatics,  belonging  to  each 
county  or  borough  ;  and  it  is  only  when  the  accommodation 
in  any  case  is  more  than  sufficient  for  this  purpose  that 
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paupers  from  other  counties,  as  well  as  patients  who  are  not 
paupers,  may  be  received.  Every  Asylum  is  placed  under  the 
control  of  a  *  Committee  of  Visitors,*  composed  of  seven  or 
more  Justices,  appointed  annually  in  Quarter  Sessions,  or  at 
a  special  meeting  in  the  case  of  boroughs.  The  Committee 
usually  meet  once  a  fortnight  at  the  asylum.  Its  entire 
management  in  every  respect  is  virtually  placed  in  their 
charge,  and  they  exercise  an  absolute  domestic  authority  over 
its  whole  family  of  officers  and  inmates.  It  is  their  duty  to 
furnish  a  report  annually  to  the  Justices  of  their  county  or 
borough ;  and  a  copy  is  sent  to  the  Commissioners  in  Lunacy, 
who  here,  as  elsewhere  where  insanity  is  in  question,  exercise 
a  general  superintending  power. 

It  is  difficult  to  enter  one  of  these  vast  establishments 
without  a  certain  sense  of  self-satisfaction,  at  the  expense  of 
our  ancestors.  We  will  not  reproach  them  with  the  old 
wickedness  of  *the  dark-house  and  the  whip.*  But,  in  the 
opening  days  of  the  present  century,  the  notion  of  an  Atlantic 
steamer,  or  of  a  train  running  fifty  miles  an  hour,  seemed  less 
preposterous  than  that  of  a  thousand  madmen  brought 
together  at  random  under  one  roof,  not  one  of  whom  should 
be  locked  up  by  himself,  or  bound  by  the  slightest  mechanical 
restraint.  Yet  this  is  what  may  be  seen  any  day  at  Hanwell 
and  elsewhere*  For  chain  and  dungeon  we  have  large  and 
cheerful  rooms,  pictured  corridors,  and  broad  pleasure-grounds. 
All  that  choose  may  work.  The  women  wash,  cook,  stitch, 
and  help  in  the  wards.  There  is  field  and  garden  work  in 
plenty  for  the  men,  over  our  hundred  acres.  They  may  be 
trusted  to  tend  the  coWs,  of  which  we  possess  some  six-and- 
twenty.  They  bake,  brew,  paint,  carpenter,  tailor,  and  kill 
the  pigs.  A  trifling  concession  at  dinner-time  is  aU  they 
ask  in  the  way  of  wages,  not  forgetting  a  taste,  in  one 
shape  or  another,  of  the  all-coveted  weed.  Walking  parties, 
pic-nics,  musical  evenings,  and  even  a  *  calico  ball  *  are 
among  the  small  excitements  of  a  necessarily  monotonous 
routine. 
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On  tie  1st  of  January,  J. 880,  tbepe  were  under  treatment 
at  Hanwell ; 

Males.  Females. 

Employed  , ,..  560  601 

Unemployed , 125  381 

Sic^:   ,, 66  107 
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Total  patients,  1840.     Estimated  aunual   value  of    their 
labour,  £4138. 

It  is  the  custom,  when  a  patient  appears  to  be  practically 
cured,  to  allow  him  or  her  out  on  leave  for  a  month,  to  visit 
their  friends  and  try  how  they  find  themselves  when  relieved 
from  all  restraint.     Funds  are  provided  for  their  keep,  and 
they  are  simply  required  to  report  themselves  at  the  end  of 
the  time,  for  final  leave-talfing  and  discharge.   A  nice-looking 
young  woman,  whom  the  doctor  had  pronounced  (juite  sane, 
returned  some  time  since  and  was  asked  the  usu^l  question  as 
to  how  she  had  been  during  her  outing.    '  Thank  you,  gentle- 
men, as  well  as  ever  in  my  life.  The  fact  is,  I  took  the  chance 
to  get  married.     You  see,  George  aj^d  I  had  been  engaged 
these  two  years,  and  we  both  agreed  that  I  wasn't  likely 
to  get  such  a  holiday  again.     So  we  had  it  over  and  done 
with.' 

Now,  it  so  happens  th^t,  ^though  ;ei  paving  jnadman  may 
be  legally  married  if  he  can  only  find  a  lucid  interval  long 
enough  to  go  to  church  in,  a  person  onpe  committed  to  an 
asylum  cannot  engage  in  lawful  matrimony  until  formally 
discharged  as  of  sane  mind.  Such  at  least  was  our  reading 
of  51  Geo.  III.  c.  37.  It  was  very  embarrassing;  and  our 
congratulations  must  have  seemed  dismally  cooL  It  is  no 
light  matter  to  place  upon  the  conscience  of  an  innocent 
couple  the  fact  that  they  are  not  united  in  point  of  law.  It 
is  easy  to  say  that  they  have  only  to  marry  a  second  time. 
But  it  is  perhaps  not  quite  fair  to  either  side  to  offer  to  the 
other  the  option  of  retiring.     And  everybody  knows  how  a 
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village  would  talk,  if  two  married  people  couldn't  sleep  in 
quiet  without  perpetually  going  to  church  over  it ;  and  how 
very  undesirable  it  would  have  been  to  bring  the  mad-house 
part  of  the  business  conspicuously  to  the  front.  The  story 
would  have  been  too  piquant  to  be  forgotten.  So  we  hoped 
that  the  knot  was  already  sufficiently  tight  for  all  purposes 
human  and  divine,  and  judged  that  we  need  not  suggest  that 
it  should  forthwith  be  untwisted  and  re-tied.  '  The  case  was 
casually  noticed  under  the  title  Bigamy  (a). 

MALICIOXTS  IN  JTJBIES  ACT.  Malice  conceived  against 
the  owner  of  property  injured  is  no  necessary  ingredient  in 
an  offence  under  the  24-5  Vict.  c.  97.  If  the  act  were  wil- 
fully or  wantonly  done,  without  lawful  excuse,  with  intent 
to  commit  an  injury,  or  in  reckless  disregard  of  probable 
consequences,  it  is  enough.  And  it  is  no  excuse  to  allege 
that  the  resulting  mischief  was  wider  than  the  perpetrator 
either  intended  or  expected.  The  52nd  section  (see  Offence  7) 
does  not  apply  to  cases  where  the  party  acted  under  a  reason- 
able supposition  that  he  had  a  right  to  do  the  act  complained 
of ;  nor  to  any  trespass,  not  being  wilful  and  malicious,  com- 
mitted  in  hunting,  fishing,  or  the  pursuit  of  game.     See 

(a)  It  has  been  suggested  to  me  that  the  Act  of  Geo.  III.  would 
probably  not  be  held  applioable  to  the  (Utenus  of  a  County  Asylum. 
But,  even  under  this  assumption,  the  committee  were  perfectly  justified 
in  the  conclusion  at  which  they  arrived.  Every  person  committed  to 
their  keeping  being  presumably  of  imsound  mind  would  be  presumed  to 
continue  so,  until  discharged  under  16  &  17  Vict.  c.  97,  s.  79.  Hence, 
in  the  case  of  any  such  person  manying  before  discharge,  the  presump- 
tion of  law  would  be  that  such  marriage  was  void  ab  initio.  And  this 
presimiption  could  only  be  rebutted  by  proof  of  the  existence  of  a  con- 
tracting mind  at  the  nioment  of  absent,  a  matter  manifestly  of  extreme 
difficulty.  The  Act  of  Geo.  III.,  in  the  cases  to  which  it  applies, 
sweeps  away  even  this  slender  possibility.  In  one  class  of  assumed 
marriages,  at  all  events,  i.e.,  where  one  of  the  contracting  parties  has 
been  *  found  lunatic  upon  inquisition,'  proof  positive  of  the  most  absolute 
recovery,  short  of  the  regular  certificate,  would  count  for  nothing,  and 
the  result  would  be  as  stated  in  our  Note  on  Bioamt,  page  104. 
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White  V.  Feast,  26  L.  T.  611.  The  former  part  of  this  ex- 
ception is  by  no  means  confined  to  cases  in  which  a  defendant 
sets  up  a  *  claim  of  right/  technically  so  called  (see  page  367) 
in  bar  of  the  jurisdiction.  It  is  obvious,  moreover,  that 
*  reasonable  supposition,'  &c.,  is  admissible  as  a  defence  in 
cases  in  which  the  accused  had  really  no  right  whatever  to  act 
as  he  did.     Otherwise  the  indulgence  would  be  superfluous. 

Any  person  <  found  committing '  any  offence  against  this 
Act,  (see  page  80)  may  be  immediately  apprehended  without 
warrant  by  any  constable,  or  the  owner  of  the  property 
injured,  or  his  servant,  and  carried  before  a  Justice. 

And,  in  the  case  of  a  first  conviction,  the  court  may,  if  it 
shall  think  fit,  discharge  the  offender  upon  his  making  due 
satisfaction  for  damages  and  costs  (sec.  66,  and  see  page  37). 
It  is  important  to  remember  that,  by  sec.  67,  when 
any  person  summarily  convicted  under  this  Act  shall  have 
paid  the  sum  adjudged  to  be  paid,  or  shall  have  suffered 
the  imprisonment  awarded  for  non-pajonent,  or  shall  have 
been  discharged  from  conviction  as  above,  he  is  thereby 
released  from  all  further  proceedings,  whether  by  action  or 
otherwise,  for  the  same  offence. 

The  following  offences  may  be  dealt  with  by  one  Justice. 
See,  however.  Summary  Jurisdiction,  4  and  5.  The  infor- 
mation must  be  verified  upon  oath.  Immediate  imprison- 
ment (i.e.,  without  distress)  may  be  ordered,  as  per  scale, 
page  428,  on  non-payment  of  fine  or  compensation.  Appeal, 
where  sum  adjudged  to  be  paid  exceeds  £5,  or  where  im- 
prisonment is  ordered,  or  where  the  conviction  is  before  one 
Justice  only. 

OFFENCES. 

1.  (Sec.  22).  Destroying  or  damaging  any  tree,  shrub,  or 
underwood  wherever  growing  to  amount  of  Is,  and 
under  £1  [3  m.;  or  pay  damage  and  £5].  If  damage 
be  under  one  shilling  the  offence  is  punishable  under 
sec.  52.     See  Offence  7. 
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2.  (Sec.    23).  Destroying,   or    damaging    with  intent   to 

destroy,  any  plant,  root,  fruit,  or  vegetable  production, 
growing  in  any  garden,  orchard,  nursery,  greenhouse, 
&c.  [6  m.;  or  dam.  and  £20\ 

3.  (Sec.   24).  Destroying,    or    damaging  with   intent  to 

destroy,  any  cultivated  root  or  plant  used  for  food  of 
man  or  beast,  medicine,  distilling,  dyeing,  or  manu- 
facture, growing  in  any  land  open  or  enclosed  not 
being  a  garden,  &c.  [1  m.;  or  dam.  and  £1]. 

4.  (Sec.  25).  Breaking  or  destroying  fences,  walls,  gates, 

&c.  [dam.  and  £5]. 

5.  (Sec..  37).  Injuring  telegraphs  [3  m.;  or  £10]. 

6.  (Sec.  41).  Killing  or  wounding  any  dog,  bird,  or  other 

animal  (not  cattle)  ordinarily  kept  [6  m.;  or  dam.  and 
£20]. 

7.  (Sec.  52).  *  Damage,  injury,  or  spoil  to  or   upon  any 

real  or  personal  property  whatever,  either  of  a  public 
or  private  nature,  for  which  no  punishment  is  here- 
inbefore provided,'  see  page  310  [2  m.;  or  forfeit  £5, 
and  compensation  not  exceeding  £5].  If  damage  be 
over  £5,  the  offence  is  indictable  ;  see  Offence  22. 
This  section  does  not  appear  to  have  reference  to 
damage  Indirectly  or  unintentionally  caused  by  any 
act,  however  unlawful  in  itself. 


THE   FOLLOWING   OFFENCES   ARE   INDICTABLE. 

All  triable  at  Sessions,  except  8,  13,  15,  and  20.  All  felonies,  except 
14, 16, 17,  aud  22.  Bail,  *  discretionary.'  Where  an  asterisk  is  annexed 
to  the  punishment,  the  offender,  if  a  male  and  under  16,  may  be  whipped. 

8.  (Sec.  14).  Destroying  or  damaging  woven  goods  in  loom 

or  frame,  or  weaving  machinery,  &c.  [Pen.  S.  5  y. — 
Life ;  or  impr.  2  y.*]. 

9.  (Sec.  15).  Agricultural  machinery  [Pen.  S.  5 — 7  y. ;  or 

impr.  2  y.*]. 
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10.  (Sec.  19).  Hopbinds  on  poles  [Pen.  S.  5 — 14  y. ;    or 

impr.  2  y.*]. 

11.  (Sec.  20).  Destroying  or  damaging  any  tree,  shrub,  or 
underwood,  growing  in  any  park,  garden,  orchard,  or 
avenue,  or  ground  adjoining  or  belonging  to  a  dwelling- 
house,  if  injury  exceed  £1 ;  or  growing  elsewhere  (21) 
if  injury  exceed  £5  [Pen.  S.  5  y.;  or  impr.  2  y.]. 

12.  (Sec.  28).  "Watering  mine,  obstructing  passages,  or 
(29)  damaging  any  mine  engine  or  tackle  [Pen.  S. 
5 — 7  y.  ;  or  impr.  2  y.*]. 

13.  (Sec.   30).  Damaging   sea-walls,  river-banks,  &c.,   to 

danger  of  overflow — destroying  wharf,  lock,  tow- 
path,  sluices,  &c.,  of  any  harbour,  navigable  river  or 
canal  [Pen.  S.  5  y. — Life  ;  or  impr.  2  y.*]. 

14.  (Sec.  32).  Destroying  dam  of  fish-pond,  &c.,  or  liming 

the  water  to  kill  fish — or  destroying  dam  of  any 
millpond,  reservoir,  &c.  [same  as  13]. 

15.  (Sec.  33).  Destroying  any  bridge,  aqueduct,  or  viaduct 
over  or  under  which  highway,  railway,  or  canal  passes, 
or  injuring  same  with  intent  to  obstruct  such  passage 
[Pen.  S.  5  y. — Life ;  or  impr.  2  y.*], 

16.  (Sec.  37).  Telegraphs — if  indictment  laid  [2  y.]. 

17.  (Sec.  39).  Destroying  or  damaging  ai^y  book,  work  ot 
art,  or  curiosity,  in  any  museum,  gallery,  library,  &c., 
open  to  the  public  —or  monument,  glass,  or  ornament, 
in  any  church,  &c.— or  statue  or  monument  exposed 
to  pubKc  view,  or  the  fence  thereof  [6  m.*]. 

18.  (Sec.  40).  Killing  or  wounding  cattle  [Pen.  S.  5 — 14 
y. ;  or  impr.  2  y.]. 

19.  (Sec.  46).  Damaging  ships  [Pen.  S.  5-^7  y. ;  or  impr. 

2  y.]. 

20.  (Sec.  47).  Masking  lights,  showing  false  lights,  or 
doing  anything  tending  to  loss  of  ship  or  boat  [Pen. 
S.  5  y. — Life ;  or  impr.  2  y.*]. 

21.  (Sec.  48).  Eemoving  buoys,  &c.  [Pen.  S.  5 — 7  y.  \ 
or  impr.  2  y.*]. 
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22.  (Sec.  51).  Damage,  injury,  or  spoil  (as  in  Offence  7), 
if  over  £5  [impy.  2  y.].  \i  offence  committed  between 
9  p.m.  and  6  a.m.  [Pen.  S.  5  y. ;  or  impr.  2  y.]. 

For  malicious  injuries  by  §re,  spe  Arson. 

MAN-TBAPS.  Subject  to  tl^e  proviso  bejow,  apy  person 
setting  any  spring-gim  or  mai^-trap,  is  guilty  of  a  mis- 
demeanour, and  liable,  under  tbe  24-5  Vict.  c.  100,  s.  31,  to 
5  years'  penal  servitude  or  two  years'  hard  labour.  The  sense 
of  security,  however,  which  is  affprdpd  by  {^  man-trap  in  the 
hall  at  night  is  denied  to  nobody.  It  is  expressly  provided 
that  no  penalty  shall  att^h  to  the  employment  of  this 
apparatus,  or  a  spring-gun,  irmAe  qn^'s  dwelling-house,  at  any 
time  between  the  setting  ^nd  rising  of  the  s^jn. 

MARKETS  AND  FAIRS.  A  }egal  Market,  or  a  Fair, 
which  is  only  a  market  held  at  distant  interv^,  can  only,  it 
is  said,  exist  by  virtue  of  ^  charter  from  t}^e  Crown,  or  by 
immemorial  usage,  from  which  the  origin^  existence  of  some 
lost  charter  will  be  presumed. 

The  *  Markets  and  Fairs  Cl^u^es  Apt,  1847/  applies  only  to 
markets,  &c.,  authorised  by  subsequjsnt  Acts  of  Parliament 
which  may  incorporate  its  provisions.  Under  this  Act,  *any 
person  other  than  a  licenced  hawker  [or  certificated  pedlar] 
who  shall  sell  or  expose  for  s^le  in  any  place  within  the 
prescribed  limit,  except  in  his  own  dwelling-house  or  shop, 
any  article  in  respect  of  which  toUs  are,  by  the  special  Act 
authorised  to  be  taken  in  the  market,'  is  liable  to  a  penalty 
not  exceeding  40^. 

Under  the  Public  Health  Act,  1875  (sec.  166),  every 
Urban  Authority  has  power  to  provide  a  market-place,  &c., 
and  to  take  tolls  ;  and  for  this  purpose  the  Act  of  1847,  so 
far  as  necessary  for  the  above  purpose,  is  incorporated  there- 
with. 

Market  Overt. — A  sale  in  open  market  creates,  as  a  general 
rule,  a  good  title  in   the   purchaser,  irrespectively  of  the 
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vendor's  right  to  dispose  of  the  property.  This  is,  of  course, 
upon  the  supposition  that  the  huyer  is  no  party  to  any  mis- 
dealing. *  It  is  a  necessary  policy,*  writes  Blackstone,  *  that 
a  purchaser  hond  fide,  in  a  fair,  open  and  regular  manner, 
should  not  afterwards  be  put  to  difficulties  by  reason  of  the 
previous  knavery  of  the  seller,*  and  *  if  a  man  purchase  his 
chattel  in  market  overt,  he  obtains  a  title  which  is  good 
against  all  the  world*;  per  Lord  Cairns,  in  Gundy  v.  Ldndsay, 
Mar.  1878,  47  L.  J.  K  S.  481.  Market  overt,  in  the  country, 
is  only  recognised  upon  the  regular  market  day.  In  London, 
every  week-day  is  market  day,  and  every  public  shop,  except 
a  pawnbroker's,  market  overt  for  such  goods  as  the  owner 
professes  to  trade  in.  Property  in  a  horse,  however  (under 
the  31  Eliz.  c.  12),  is  not  affected  by  sale  in  market  overt, 
unless  the  toll-taker,  or  clerk,  upon  sufficient  evidence,  enter 
in  his  book  the  name,  condition,  and  abode  of  the  vendor,  and 
the  price  paid  for  the  animal  If  any  of  these  points  be 
neglected  the  sale  is  void,  and  the  owner  may  at  any  time 
seize  or  bring  an  action  for  his  horse,  wherever  he  may  find 
him. 

MASTEE  AND  SEBVABT.  A  master  may  be  criminally 
responsible  for  the  fault  of  his  servant,  if  the  latter  act  as  his 
agent,  and  circumstances  raise  the  presumption  that  he  was 
authorised  by  his  master  to  do  the  prohibited  act.  In  some 
cases  the  master's  liability  is  matter  of  special  enactment, 
see,  for  example.  Pawnbrokers,  p.  332.  On  the  other 
hand,  a  servant  cannot  shelter  himself,  personally,  from  the 
consequences  of  an  offence  by  merely  pleading  obedience  to 
his  master's  order. 

As  regards  domestic  or  menial  servants,  any  claim  for 
wages  or  otherwise  must  be  asserted  in  a  Court  of  Civil 
Jurisdiction.  The  following  points  may,  however,  be  noticed 
as  matters  of  general  interest.  A  domestic  servant  is  always 
considered  as  hired  subject  to  a  month's  wages  or  a  month's 
warning,  unless  the  contrary  be  distinctly  proved )  and,  if 
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dismissed  with  a  month's  wages,  is  not  entitled  to  compensa- 
tion for  loss  of  board  and  lodging.  Such  servant  may  be 
dismissed  at  any  time  for  serious  misconduct,  wilful  dis- 
obedience, or  habitual  neglect.  And  when  so  dismissed,  or 
should  he  leave  without  giving  proper  notice,  or  without  some 
sufficient  reason,  he  is  not  entitled  to  wages  (not  then  actually 
due)  in  respect  of  the  time  during  which  he  has  served.  The 
ground  of  dismissal  must,  however,  be  a  reasonable  one.  It 
has  been  decided  chat  a  master  cannot  dische^rge  a  governess 
without  notice,  upon  discovering  that  she  had  been  married 
and  divorced.  A  servant  disabled  from  work  through  illness, 
is  nevertheless  entitled  to  wages,  until  regularly  dismissed 
upon  notice.  See  K,  v.  ^.,  Exch.  22  January,  1878,  42 
J.  P.  264,  a  very  strong  case,  inasmuch  as  the  plaintiff's 
illness  arose  through  his  own  misconduct,  previously  to 
engaging  in  service. 

Under  the  24-5  Vict.  c.  100,  s.  26,  any  master  or  mistress 
legally  liable  to  provide  any  servant  with  clothes,  food,  or 
lodging,  who  shall  wrongfully  neglect  to  do  so — or  who 
shall  do  any  bodily  harm  to  such  servant,  calculated 
to  endanger  life,  or  permanently  injure  health,  is  guilty 
of  an  indictable  misdemeanour  punishable  with  penal 
servitude. 

Servants'  oharaoters — Privileged  commnnioatioiis. — It 
has  long  been  settled  that  no  master  is  bound  to  give  a 
servant  a  character.  As  regards  transactions  of  this  descrip- 
tion, the  following  offences  are  punishable  under  32  Geo.  III. 
c.  56  : — 

1.  Personating  master,  and  giving  false  character. 

2.  Falsely   pretending  that  any  person  had  been  in  his 

service ;  or  had  served  in  any  particular  capacity. 

3.  Falsely  asserting  that  any  person  left  his   service  at 

other  than  the  true  time. 

4.  Offering  himself  or  herself  as  a  servant,  and  pretending 

to  have  served  where  he  or  she  had  not. 
'  5.  Offering  himself^  &c.^  with  false  or  forged  character ;  or 
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adding  to,  or  altering  in  any  manner,  any  character 
given  by  a  former  employer. 

6.  Falsely  pretending  never  to  have  been  in  service. 

Penalty  in  all  the  above  cases  X20  (with  three  months* 
hard  labour  in  default  of  immediate  payment),  recoverable 
before  two  Justices  \  see  Summary  Jurisdiction.  Penalty 
half  to  the  informer,  half  to  the  parish  poor. 

In  JcmeB  v.  The  Duke  and  Duchess  of  Westminder,  Exch. 
April  25,  1879,  the  plaintiff,  a  lady's  maid,  brought  her 
action  for  libel  alleged  to  be  contained  in  a  character  written 
by  the  Duchess.  Part  of  this  character  touched  upon  matters 
which  had  taken  place  since  the  plaintiff  had  left  her  service. 
The  Chief  Baron  observed,  *  The  Duchess  was  clearly  bound 
by  law  and  in  duty,  if  she  knew  of  any  circumstance  sub- 
sequently happening,  and  of  which  the  inquirer  was  entitled 
to  be  informed,  to  tell  her  what  she  conscientiously  believed 
to  be  the  truth.  .  .  .  Ladies  are  placed  in  a  very  difficult 
position.  There  is  a  painful  but  imperative  duty  to  answer 
freely,  unreservedly,  and  truly,  as  far  as  conscientious  belief 
is  concerned,  with  respect  to  everything  that  can  affect  the 
matter.  This  letter  is  true  in  substance  from  beginning  to 
end,  or,  at  all  events,  the  Duchess  was  perfectly  justified  in 
believing  it  to  be  true;  and  it  is  strictly  within  the  privilege, 
because  within  the  duty.* 

'  It  appears  to  me,'  said  Sir  G.  Jessel,  M.R,  in  a  more 
recent  case,  *  that  if  you  ask  a  question  of  a  person  about  the 
character  of  another  person  with  whom  you  wish  to  have  any 
dealings  whatever,  and  he  answers  hondfidey  that  is  a  privi- 
leged communication.  Society  could  not  go  on  without  such 
inquiries.  The  whole  doctrine  of  privilege  rests  upon  the 
interest  and  the  necessities  of  society;  *  WaUer  v.  Locky  App. 
Oct.  29,  1881,  45  L.  T.  N.  S.  242. 

See  Employers  and  Workmen,  Truck  Act,  Workmen. 

METBOPOLIS.  The  word  *  metropolis  *  in  modem  legis- 
lation is  usually  defined  as  having  the  same  meaning  as  in 
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the  *  Metropolis  Management  Act,  1855/  schedules  A,  B, 
and  C.  It  there  includes  the  City  of  London,  and  consists  of 
seventy-nine  named  parishes,  besides  the  Charterhouse  and 
Inns  of  Court. 

The  Metropolitan  Police  District  includes,  with  the 
exception  of  the  City,  the  whole  of  Middlesex,  and  an  area 
bounded  by  a  circle  having  a  radius  of  15  miles  from  Charing 
Cross.  Within  this  important  district,  containing  in  round 
numbers  the  population  of  Ireland,  the  provisions  of  the 
2  &  3  Vict.  c.  47  and  c.  71  (consolidated  as  one  Act)  are  in 
force.     As  regards  this  Act,  see  Police  of  Towns,  page  346. 

The  jurisdiction  of  the  Central  Criminal  Court  extends 
over  the  City  of  London  and  county  of  Middlesex,  and  parts 
of  Essex,  Kent,  and  Surrey.  The  Court  of  Q.  B.  may,  how- 
ever, order  any  person  charged  with  any  oflfence  outside  this 
jurisdiction,  to  be  tried  at  the  Central  Criminal  Court,  and 
the  indictment  may  be  removed  thither  by  Certiorari  accord- 
ingly. 

The  Lord  Mayor,  Alderman,  and  Eecorder  are  City 
Justices,  and  as  regards  simimary  proceedings  and  commit- 
ment for  trial  have,  generally  speaking,  exclusive  jurisdiction 
within  its  limits.  Outside  the  City,  the  Police  Magistrates, 
who  are  all  Justices  for  Middlesex,  Surrey,  Herts,  Essex,  and 
Kent,  have  similar  jurisdiction  within  the  divisions  assigned 
to  their  respective  courts.  Their  warrants  to  apprehend  may 
be  executed  throughout  England  without  backing.  As 
regards  their  special  powers  and  disabilities,  see  page  6.  No 
ordinary  Justice  has  authority  to  act  within  the  division 
assigned  to  a  police  magistrate  in  matters  arising  within  such 
division,  except  in  petty,  special,  or  quarter  sessions,  or  in 
the  enforcement  of  rates. 

MILITIA. "  By  the  *  Militia  Act,  1882,'  (45-6  Vict.  c.  49 
— commencement  Jan.  1,  1883)  the  *  Militia  (Voluntary  En- 
listment) Act,  1875,'  has  been  repealed  and  re-enacted,  with 
various  modifications  rendered  necessary  by  the  passing  of 
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the  'Army  Act,  1881,*  and  otherwise.  The  force  can  only  be 
embodied,  i.e.,  placed  upon  a  war  footing  *  in  case  of  imminent 
national  danger^  or  of  great  emergency '  (sec*  18),  and  so  vast 
is  the  significance  attached  to  this  step  that  Parliament,  if 
then  separated  by  adjournment  or  prorogation,  must  there- 
upon be  assembled  by  proclamation  trithinten  days  (sec.  19). 
We  are  only  concemedj  however,  in  the  present  !N'ote  with 
those  particular  points  in  connection  with  the  service  which 
require  the  interference  of  a  Justice  of  the  Peace. 

Enlistment. — (Sec.  7,  et  seq.)  Every  militiaman  is  to  be 
enlisted  for  some  county,  to  serve  for  such  period  not 
exceeding  six  years  as  may  be  prescribed.  All  the  regula- 
tions with  reference  to  enlistment  mentioned  imder  the  title 
Soldiers  (page  415)  apply  equally  to  the  militia  recruit* 
Such  recruit  may,  however,  be  attested  not  only  by  a  Justice 
of  the  peace  but  by  any  lieutenant  or  deputy  lieutenant  of 
any  county,  or  by  a  regular  or  militia  officer. 

If  any  person  (sec.  10)  having  been  discharged  *with 
disgrace  *  from  any  part  of  Her  Majesty's  forces  afterwards 
enlist  in  the  militia  without  declaring  the  circumstances 
of  such  discharge,  or  if  any  person  is  knowingly  concerned, 
when  subject  to  military  law,  in  the  enlistment  in  the  mihtia 
of  any  such  person,  &c.,  he  is  liable  to  be  tried  by  court- 
martial,  or  to  be  convicted  by  a  court  of  summary  jurisdiction, 
and  sentended  to  imprisonment  with  hard  labour  for  not  less 
than  two  nor  more  than  six  months. 

Fraudulent  Enlistment. — (Sec.  26).  Any  militiaman 
unlawfully  enlisting  in  any  of  the  auxiliary  or  reserve  forces 
— or  any  person  belonging  to  the  auxiliary  or  reserve  forces 
unlawfully  enlisting  in  the  militia,  is  liable  to  be  tried  by 
court-martial,  or  to  be  convicted  by  a  court  of  summary 
jurisdiction  and  sentenced  to  imprisonment  with  hard  labour 
for  not  less  than  one  nor  more  than  three  months,  or  to  a  fine 
of  not  less  than  £5  nor  more  than  X25,  with  imprisonment 
and  hard  labour  in  default  of  payment  for  not  less  than  one 
month  and  not  more  than  the  maximum  term  allowed  by 


320  MILITIA, 


law  for  non-payment  of  the  fine.     Half  the  above  penalties 
are  incurred  by  a  mere  attempt  to  offend  as  above. 

Deserters. — (Sec.  23).  Any  militiaman  who,  without 
lawful  excuse,  fails  to  appear  at  the  time  and  place  appointed 
either  for  preliminary  training — or  for  annual  training — or 
for  assembling  or  embodiment  (m  which  latter  case  only  is 
he  technically  a  militia  *  deserter')  is  liable  to  be  tried  by 
court-martial,  or  to  be  convicted  by  a  court  of  summary 
jurisdiction  and  fined  not  less  than  40^.  nor  more  than  £25, 
with  imprisonment  and  hard  labour  in  default  of  payment 
for  not  less  than  seven  days  and  not  more  than  the  maximum 
tenn  aUowed  by  law  for  non-payment  of  the  fine. 

All  the  provisions  of  sec.  154  of  the  Army  Act,  as  to  the 
apprehension,  &c.,  of  soldier  deserters  (see  page  417),  apply 
equally  to  a  militiaman  who  is  a  deserter  or  absentee  without 
leave ;  *  and  a  man  who  under  that  section  is  delivered  into 
military  custody,  or  committed  for  the  purpose  of  being  so 
delivered,  may  be  tried  as  provided  by  this  Act.'  Any 
person  falsely  representing  himself  to  be  a  deserter  or 
absentee  without  leave  is  punishable  under  the  same  section 
(24) ;  while  any  one  who  persuades  or  attempts  to  persuade 
a  militiaman  to  absent  himself  without  leave,  or  assists  him 
in  so  doing,  or  conceals  or  employs  him,  &c.,  is  liable,  under 
section  25,  to  a  fine  of  £20.  Persuading,  &c.,  a  militiaman 
to  *  desert*  is  punishable  as  under  section  153  of  the  Army 
Act — see  page  417. 

Legal  Proceedings. — (Sec.  42).  Any  offence  cognisable 
by  a  court  of  summary  jurisdiction  may  be  dealt  with  as 
provided  by  the  Army  Act,  section  166 — see  Soldier, 
page  421.  But  fines,  instead  of  going  into  the  Exchequer, 
are  to  be  *  paid  to  the  commanding  officer  of  the  militia  to 
which  the  militiaman  belongs,'  to  be  accounted  for  by  him 
in  prescribed  manner.  Proceedings  against  a  militiaman  or 
ex-militiaman  may  be  instituted  at  any  time  within  two 
months  after  his  offence  becomes  known  to  his  commanding 
officer  (sec.  43).     '  An  alleged  offender  shall  not  be  liable  to 
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be  tried  both  by  court-martial  and  by  a  court  of  summary 
jurisdiction,  but  may  be  tried  by  either,  according  as  may  be 
prescribed  by  orders  or  regulations '  to  be  issued  under 
section  4  of  the  Act. 

MILK.  Every  fraudulent  tampering  with  milk  sold, 
whether  by  the  addition  of  water,  &c.,  or  the  subtraction  of 
cream  is  punishable  under  the  Adulteration  op  Food  Act, 
see  Offences  3, 5.  Ordinary  milk,  as  we  learn  in  these  cases, 
contains  no  less  than  87  per  cent,  of  water  as  it  comes  fronfi 
the  cow,  the  balance  being  made  up  of  curd,  chiefly  caseine 
(4),  butter,  or  milk  fat  (3 J),  sugar  of  milk  (4f ),  and  ash  (|). 

The  *Food  and  Drugs  Act  Amendment  Act,  1879'  (see 
Adulteration,  &c.),  provides  (sec  3),  that  any  medical 
officer  of  health,  inspector  of  nuisances,  &c.,  or  police  con- 
stable charged  with  the  execution  of  the  Act,  *may  procure, 
at  the  place  of  delivery,  any  sample  of  any  milk  in  course 
of  delivery  to  the  purchaser  or  consignee,  in  pursuance  of 
any  contract'  of  sale;  and  that  proceedings  may  thereupon, 
be  taken,  as  if  such  officer,  &c.,  had  purchased  the  milk  from 
the  seller  under  section  13  of  the  principal  Act  (see  page  61). 
But  it  seems  that  the  officer  is  not  bound  to  take  all  the 
steps  required  by  the  following  section  (14),  which  would  be 
to  render  the  amending  Act  inoperative,  Rouch  v.  Hall,  Nov, 
15,  1880,  6  Q.  B.  D.  17.  Penalty  on  seller  or  consignee,  or 
person  in  charge,  refusing  to  allow  such  officer,  &c.,  to  take  the 
quantity  required  for  analysis,  XI 0,  recoverable  by  distress. 

Under  the  'Dairies,  Cow-sheds  and  Milk-shops  Order, 
July,  1879,'  every  Local  Authority  is  bound  to  keep  a  register 
of  all  persons  in  their  district  carrying  on  the  trade  of  cow- 
keepers,  dairymen,  or  purveyors  of  milk;  and  no  person,  as 
a  rule,  may  carry  on  any  such  trade  unless  registered.  The 
Order  contains  provisions  with  reference  to  the  lighting, 
ventilation,  cleansing,  drainage,  and  water  supply  of  dairies 
and  cow-sheds,  and  the  contamination  of  milk,  and  empowers 
XiOcal  Authorities  to  make  regulations  for  the  cleansing  of 
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dairies,  cow-sheds,  milk-shops,  and  milk  vessels.     See  Con- 
TAOious  Diseases  (Animals)  Act. 

MISCHIEF.  Every  act  of  '  mischief '  to  property  is  a 
*  malicious  injury '  in  the  eye  of  the  law,  provided  it  fall 
within  the  conditions  which  will  be  found  at  page  310.  It 
is  no  excuse  to  say  that  the  perpetrator  *  meant  no  harm,' 
if  he  did  something  which  he  had  no  business  to  do,  and 
which  was  followed  by  its  natural  consequence  (a).  A  man 
wantonly  threw  a  lucifer  match  into  an  empty  cask  standing 
in  the  street.  The  cask  had  contained  benzoline.  There 
was  an  explosion  and  a  boy  was  killed.  The  offender  was 
sent  for  a  month's  hard  labour  by  Thesiger,  L.J.,  upon  the 
ground  that  he  did  not  know  what  the  contents  of  the  cask 
had  been,  and  had  no  business  to  meddle  with  it,  {Times, 
Feb.  5,  1880).  A  mischievous  practical  joke  may  end  as 
did  the  case  of  the  boy  and  the  trap-stick,  see  page  324,  or 
the  still  more  outrageous  pleasantry  recorded  in  R,  v.  Martin, 
anth  90  (9).  In  the  Criminal  Code  Bill  of  a  recent  session  it 
was  proposed  to  include  under  the  above  title  the  whole  of 
the  offences  comprised  in  the  catalogue  of  Malicious  Injuries 
above  noted.     See  also  page  245. 

MISBEMEANOUB.  This  is  an  old  Common-Law  term 
which,  in  its  broader  sense,  includes  every  possible  act  of 
misbehaviour  cognizable  by  the  courts  which  does  not  amount 

(a)  A  case  which  might  easily  have  divided  the  Court  of  Queen's 
Bench  came  under  discussion  the  other  day.  A  printer's  devil  altered 
one  single  letter  of  a  word  which  he  had  set  up,  after  the  proof  had  been 
revised  by  the  author.  It  was  clearly  done  by  way  of  a  lark ;  the 
word,  as  transformed,  being  horribly  grotesque,  and  this  in  the  middle 
of  a  solemn  poem  !  It  was  not  discovered  until  the  whole  edition  of 
an  expensive  annual  had  been  printed  and  circulated.  Author  cind 
editor  were  of  course  alike  furious  at  the  disfigurement,  which  they 
would  have  given  a  good  deal  to  have  been  able  to  remove.  Whether 
the  perpetrator  of  this  truly  diabolical  joke  could  have  been  rewarded 
with  two  months'  hard  labour  under  the  Malicious  Injuries  Act,  sec. 
62,  was  the  question.     Semble,  yes. 
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to  a  Felony.  But,  among  lawyers,  the  word  is  habitually 
used  with  reference  only  to  indictable  offences  (see  page  7), 
which  are  thus  distinguished  into  felonies  and  misdemeanours. 
Perjury,  conspiracy,  night-poaching,  false  pretences,  serious 
assaults,  &c.,  &c.,  are  all  indictable  misdemeanours.  So  is 
every  act  of  disobedience  to  a  positive  statute,  and,  generally 
speaking,  every  attempt  to  commit,  or  to  induce  another  to 
commit  a  felony  or  an  indictable  misdemeanour. 

Every  convicted  misdemeanant  (unless  some  definite 
punishment  has  been  assigned  to  his  particular  oflPence)  is 
liable  to  fine  or  imprisonment,  or  both,  at  the  discretion  of 
the  court.  This  is  his  predicament  where  the  conduct 
charged  has  not  been  forbidden  by  any  statute,  but  simply 
violates  the  common  law  of  the  realm,  as,  for  instance,  in  the 
matter  of  wilfully  digging  up  or  disturbing  the  bodies  of  the 
dead,  whether  in  consecrated  or  unconsecrated  ground :  see 
per  Byles,  J.,  in  Foster  v.  Dodd,  L.  R.  3  Q.  B.  77. 

MTJEDEB  AND  MAKSLAUGHTEB.  It  might  have 
appeared  pedantic  to  place  this  Note  under  its  proper  title, 
*  Homicide.'  At  all  events,  nine  people  out  of  ten,  in  search 
of  any  information  which  it  may  contain,  would  have  turned 
in  the  first  instance  to  the  above  words.  Homicide  is  the 
general  term  applicable  to  the  destruction  of  human  life.  It 
includes  murder,  manslaughter,  justifiable  killing,  and  the 
infliction  of  death  by  what  the  law  calls  misadventure.  The 
two  leading  terms  are  those  employed  when  we  speak  of  the 
matter  as  a  crime,  and  we  shall  consider  them  together,  since, 
although  in  theory  separated  by  an  important  demarcation, 
they  are,  in  practice,  often  divided  only  by  a  line  of  extreme 
nicety. 

Murder  has  been  defined  to  be  where  a  person  of  sound 
mind  unlawfully  kills  any  reasonable  creature,  in  being,  and 
under  the  Queen's  peace,  with  malice  aforethought  either 
express  or'  implied.  In  every  case  where  homicide  is  proved, 
the  law,  in  the  absence  of  evidence  to  the  contrary,  presumes 
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that  the  killing  was  unlawful  and  malicious — in  other  words, 
that  it  was  an  act  of  murder.  It  is  for  the  prisoner  to 
establish,  if  he  can,  the  existence  of  any  matter  of  excuse  or 
alleviation.  It  is  for  the  jury  to  decide  whether  the 
matter  alleged  ever  actually  existed.  It  is  for  the.  judge 
to  determine  how  far,  if  established,  it  tends  to  neutralise 
the  presumption,  or  to  diminish  the  magnitude,  of  the 
prisoner's  guilt. 

Thus,  the  latter  may  show,  if  he  can,  that  the  killing  was 
either  matter  of  pure  misadventure,  for  which  he  was  not  to 
blame ;  or  that  it  was  justifiable  under  the  circumstances. 
In  either  case  his  answer  would  be  complete.  As  r^ards  the 
latter  line  of  defence,  it  is  permissible  to  repel  force  by  force, 
without  regard  to  consequences,  in  defence  of  one's  person 
or  property,  when  an  assailant  endeavours  by  violence  or 
surprise  to  commit  an  open  felony  such  as  rape,  robbery, 
burglary,  and  the  like.  In  these  cases  a  person  thus  assailed, 
or  who  reasonably  supposes  that  such  an  offence  is  being  or 
about  to  be  committed,  is  justified  in  taking  life  in  the  way 
of  self  protection ;  and  a  servant  or  other  person  may  law- 
fully assist  in  thus  preventing  the  crime;  see  page  247. 

But  unless  an  act  of  homicide  fall  strictly  within  these 
regions  of  excuse  or  justification,  it  amounts  either  to  actual 
murder  as  above  defined,  or  to  the  minor  offence  of  killing 
unlawfully  but  without  malice  aforethought,  which  is  known 
by  the  name  of  manslaughter.  Thus  the  man  who  kills 
another  by  accident  or  misadventure  may  excuse  himself,  as 
we  have  just  said,  if  he  were  strictly  free  from  blame.  But 
if  the  *  accident  *  were  the  result  of  carelessness,  or  of  some 
idle,  dangerous,  or  unlawful  proceeding,  he  would  be  guilty 
of  manslaughter,  as  in  the  recent  case  of  three  volunteers 
whose  conviction  was  the  result  of  rifle-practice  carried  on 
without  proper  precaution :  R,  v.  Salmon^  C.  C.  R.  Dec.  4, 
1880,  6  Q.  B.  D.  79.  A  boy  who  took  the  *  trap-stick'  out 
of  a  cart,  with  no  other  object  than  to  have  the  fun  of  seeing 
tiie  men  tumble  into  the  road,  was  thus  convicted,  when  one 
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of  them  broke  his  neck.  The  same  result  would  follow  if, 
under  the  plea  of  self-defence,  a  man  were  to  kill  his  assailant 
upon  a  mere  assault,  when  there  was  no  plain  manifestation 
of  a  felonious  intention. 

In  the  two  last  instances,  the  legal  presumption  of  malice 
may  be  supposed  to  have  been  rebutted  by  the  general  circum- 
stances of  the  case.  For  this  reason,  they  would  be  man- 
slaughter and  not  murder.  But  the  great  question  is,  when 
and  how  far,  upon  general  principles,  the  law  will  relax  in 
this  presumption  in  favour  of  the  accused. 

First  of  all,  as  Blackstone  reminds  us,  the  law  pays  too 
much  regard  to  human  fraUty  to  place  a  hasty  act  upon  the 
same  footing  with  a  deliberate  one.  Thus,  if  upon  sudden 
quarrel  two  men  fight,  and  one  kill  the  other,  this  is  man- 
slaughter and  not  murder.  So  also  if  a  man  be  greatly 
provoked  by  some  outrageous  act  of  personal  aggression  and 
immediately  kills  his  assailant,  the  act,  although  not  within 
the  excuse  of  self-defence,  may  nevertheless  be  permitted  to 
pass  as  manslaughter,  there  being  no  previous  malice.  •  But 
in  this,  as  in  every  other  case  of  homicide  upon  provocation, 
if  there  be  sufficient  cooling-time,  and  the  person  provoked 
afterwards  kill  the  other,  this  .is  deliberate  revenge  and  not 
heat  of  blood,  and  nothing  less  than  murder. 

No  provocation,  be  it  observed,  which  can  be  given  by 
words  or  gesture  merely,  is  sufficient  to  absolve  the  party 
resenting  them  by  a  deeuily  blow  from  the  worst  consequences 
of  his  act.  Moreover  if,  in  any  case,  the  violence  be  out  of 
all  proportion  to  the  provocation  offered,  it  will  be  in  itself 
an  indication  of  a  malicious  mind,  and  the  killing  will  be 
murder. 

The  use  of  a  dangerous  weapon  may  make  the  greatest  dif- 
ference in  the  character  of  the  act  If  it  were  in  the  prisoner's 
hand  at  the  commencement  of  the  affair,  or  if  he  snatched 
it  up  in  the  heat  of  passion,  it  would  not  necessarily  convert 
what  would  otherwise  be  manslaughter  into  murder.  But  it 
has  been  held  otherwise  where  a  person,  in  anticipation  of  a 
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fight,  placed  a  knife  ready  to  hand.  And  in  any  event  it 
may  aggravate  enormously  the  guilt  of  the  offence,  considered 
merely  as  manslaughter,  and  entail  a  severity  of  punishment 
inferior  only  to  the  capital  sentence. 

As  an  instance  of  the  legal  implication  of  malice,  the 
killing  an  officer  of  justice  in  the  execution  of  his  duty,  or 
any  private  person  endeavouring  to  suppress  an  affray,  is 
counted  a  malicious  homicide,  and  therefore  murder.  So 
where  a  man  in  the  act  of  attempting  or  committing  any 
felony,  undesignedly  kills  another,  the  presumption  of  malice 
is  incontrovertible.  It  is  clear  enough  that  if  A.,  intending 
deliberately  to  shoot  B.,  misses  his  aim  and  kills  another 
person,  or  if  he  place  poison  for  B.,  which  somebody  else 
drinks,  he  can  have  but  little  to  say  for  himself.  But  when 
the  felony  was  not  one  intended  to  endanger  life  the  rule  is 
a  severe  one,  and  would  have  been  relaxed  by  the  proposed 
Criminal  Code.  Again,  where  two  or  more  persons  join  in 
any  unlawful  act  against  the  peace,  of  which  the  probable 
consequence  may  be  bloodshed,  as,  for  instance,  to  beat  a  man 
or  create  a  riot,  and  one  of  them  happens  to  kill  anybody, 
this  is  murder  in  them  all,  because  of  the  mala  proecogitatay 
or  evil  intended  beforehand.    • 

Finally,  a  criminal  killing  may  be  direct,  as  by  striking, 
starving,  or  poisoning ;  or  it  may  be  by  the  doing  of  some 
act  which  was  intended  to  result  in  death  or  bodily  injury, 
and  of  which  death  was  actually  the  result ;  or  it  may  be  by 
some  act  of  which  the  accused  must  be  taken  to  have  fore- 
seen that  the  death  which  occurred  was  among  the  probable 
or  possible  consequences.  Death,  however,  must  have  taken 
place  within  a  year  and  a  day  from  the  date  of  the  act  in 
order  to  render  the  person  charged  with  it  accountable. 

It  is  a  rule  laid  down  by  Sir  Matthew  Hale  and  approved 
by  Blackstone,  never  to  convict  a  person  of  murder  or  man- 
slaughter unless  the  body  be  found.  In  the  recent  Richmond 
murder  case,  the  question  whether  the  body  had  been  found 
was  among  those  left  to  the  jury. 
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With  this  brief  review  of  main  principles  we  must  be 
content.  To  follow  them  through  their  wide  applicatio;n 
would  lead  us  far  beyond  the  limits  and  purpose  of  a  Note. 
We  may  notice,  in  conclusion,  that  the  words  *  reasonable 
creature  in  hehvg^  which  form  part  of  the  definition  of 
murder,  exclude  the  case  of  a  child  destroyed  before  actually 
bom  into  the  world  in  a  Hving  state  (see  Concealment  of 
Birth).  Also  that  the  words  *  under  the  Queen's  peace ' 
simply  disprotect  an  alien  enemy  encountered  in  lawful  war. 
It  matters  not  where  a  murder  or  manslaughter  committed 
on  land  abroad  may  have  taken  place,  nor  who  may  have 
been  the  victim,  provided  only  that  the  offence  were 
committed  by  a  subject  of  Her  Majesty,  and  that  he  can 
be  brought  to  trial  in  England ;  24-5  Vict.  c.  100,  s.  9,  and 
see  page  25.  As  regards  offences  committed  on  board  ship, 
see  title  High  Seas. 

Neither  murder  nor  manslaughter  are  triable  elsewhere 
than  at  the  Assizes.  Bail  is  in  either  case  *  discretionary,' 
but  of  course  is  never  accepted  upon  charges  of  murder. 

The  death-penalty  of  the  latter  offence  is  now  carried  out 
in  private,  under  the  31  Vict.  c.  24. 

The  punishment  of  manslaughter  ranges  from  a  nominal 
fine  up  to  penal  servitude  for  life. 

The  attempt  to  murder  is  punishable  in  every  case  by  penal 
servitude  from  five  years  to  life;  or  imprisonment  not  exceeding 
two  years.  It  is  no  longer  a  capital  offence  to  arrange  a 
*  nitro-glycerine  clock '  in  a  steamer's  hold  for  the  purpose  of 
sinking  her  in  mid-ocean,  or  to  strew  dynamite  in  front  of  an 
express  train.  We  are  too  humane  to  deal  with  such  devilry 
upon  the  gallows,  should  any  accident  avert  the  intended 
massacre.  Trial  and  bail  for  attempts  as  in  the  case  of  actual 
murder.  Of  course,  from  the  nature  of  the  case,  there  can  be 
no  attempt  to  commit  manslaughter,  nor  any  accomplice  in 
the  offence. 

Under  the  24-5  Vict.  c.  100,  sec.  4,  *all  persons  who  shall 
conspire,   confederate,   and    agree    to  murder  any  person, 
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whether  he  be  a  subject  of  Her  Majesty  or  not — and  whether 
he  be  within  the  Queen's  dominions  or  not — and  whosoever 
shall  solicit,  encourage  or  persuade,  or  endeavour  to  persuade, 
or  who  shall  propose  to  any  person,  to  murder  any  other 
person,  whether  he  be,  &c.,  shall  be  guilty  of  a  misdemeanour.' 
[Pen.  Serv.  5 — 10  years,  or  impr.  2  y.]  See  R,  v.  Mo^b^  June, 
1881,  7  Q.  B.  D.  244. 

MXTSIC  AND  DAKCINO.  Under  the  25  Geo.  11.  c.  36, 
any  person  keeping  a  place  for  public  dancing,  music,  or 
other  public  entertainment  of  a  like  kind,  without  a  licence 
from  Justices  in  Quarter  Sessions,  and  within  the  metropolis 
or  twenty  miles  thereof,  is  liable  to  indictment  as  the  keeper 
of  a  disorderly  house,  and  to  forfeit  £100  to  such  person  as 
will  sue  for  the  same.  There  must,  however,  be  an  habitual 
*  keeping.'  A  single  entertainment,  or  the  occasional  use  of 
a  room  for  the  above  purposes,  will  not  justify  a  conviction. 
The  proprietor  of  a  musical  skating-rink  was  indicted  at  the 
Surrey  Sessions  not  very  long  ago.  The  jury  found  him  not 
guilty  of  music,  but  guilty  of  dancing ;  Le.,  that  music  was 
not  music,  but  that  rinking  was  dancing.  The  court  of 
C.  C.  R.  considered  that  there  had  been  an  infraction  of  the 
Act     R.  V.  TuckeTy  Ap.  28,  1877 ;  41  J.  P.  294. 

NTJISAITCE.  Any  individual  suffering  from  a  private 
nuisance— that  is  to  say,  something  which  unlawfully  annoys 
or  does  him  damage  in  the  enjoyment  of  his  life  or  property — 
has  a  perfect  right  at  Common  Law  to  abate  it  at  once,  if  he 
can.  He  may  walk  into  his  neighbour's  grounds  for  that 
purpose  without  being  in  any  sense  an  aggressor ;  but  he 
must  not  make  a  forcible  entry,  or  intentionally  provoke  a 
breach  of  the  peace.  Similarly,  if  a  gate  be  hung  across  a 
highway,  any  person  passing  along  upon  his  own  business 
may  demolish  it  then  and  there  (a).     This  kind  of  redress,  or 

(a)  But  *if  there  be  a  nuisanoe  in  a  public  highway,  a  private  individual 
cannot  of  his  own  authority  abate  it  unless  it  does  him  a  special  injury, 
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summary  jurisdiction  in  its  most  primitive  form,  is  permitted, 
says  Blackstone,  because  injuries  or  annoyances  in  respect  of 
things  of  daily  occurrence  and  use  require  an  immediate 
remedy,  and  cannot  await  the  forms  of  ordinary  justice. 

But  any  inconvenient  and  troublesome  proceeding  which 
injures,  annoys,  or  alarms  the  community  at  large  is  to  be 
dealt  with  not  as  matter  of  personal  redress  or  private  suit, 
but  as  an  indictable  nuisance  and  misdemeanour.  OflFensive 
or  dangerous  trades,  insecure  keeping  of  savage  animals, 
indecent  behaviour,  collecting  needless  crowds  or  otherwise 
obstructing  the  public  road,  interfering  with  the  enjojonent  of 
common  ground,  and  fifty  other  things,  are  all  indictable  as 
nuisances.  A  person  may  be  a  nuisance,  as  well  as  a  thing. 
Paul  Pry  was  a  public  nuisance,  and  liable  to  be  set  under 
sureties  not  to  hearken.  And  village  scolds,  as  we  all  know, 
were  in  former  days  corrected  with  diabolical  ingenuity. 

See  Public  Health  Acjt,  titles  Nuisance^  Offensive  Trades^ 
&c.  (pages  383,  384) ;  and,  as  to  street  nuisances.  Police 
OP  Towns,  3,  4  :  see  also  Highways,  page  244. 

OATHS.  [See  Evidence,  page  179].  Any  Justice,  or 
other  person,  administering  an  oath  when  not  authorised  by 
law  is  guilty  of  a  misdemeanour  and  liable  to  fine  or 
imprisonment,  5  &  6  Will.  IV.  c.  62,  s.  13.  Administering 
any  oath  to  commit  a  capited  felony  is  punishable  with  penal 
servitude  for  life ;  and  administering,  or  being  present  at  the 
administration  of,  or  voluntarily  taking  any  oath  to  disturb 
the  public  peace,  or  to  engage  in  seditious  practices,  exposes 

and  he  can  only  interfere  with  it  so  far  as  is  necessary  to  exercise  his  right 
of  passing  along  the  highway.  And,  without  considering  whether  he 
must  show  that  the  abatement  of  the  nuisance  was  absolutely  necessary 
to  enable  him  to  pass,  he  cannot  justify  doing  any  damage  to  the  pro- 
perty of  the  person  who  has  improperly  placed  the  nuisance  in  the 
highway,  if  by  avoiding  it  he  might  have  passed  on  with  reasonable 
convenience  *  :  per  Lord  Campbell,  C.  J.,  Dimes  v.  Petley,  15  Q.  B. 
283. 
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the  offender  to  tlie  like  punishment  for  not  less  than  five  nor 
more  than  seven  years. 

Justices  are  frequently  called  upon  to  take  declarations  in 
lieu  of  oath  under  the  5  &  6  Will.  IV.  c.  62.  By  sec.  18, 
they  are  authorised  to  take  the  voluntary  declaration  of  any 
person  which  may  be  necessary  or  jproperfor  the  confirmation 
of  written  instruments,  &c.,  or  other  matters.  The  last  words 
must  not  be  taken  as  signifying  that  a  declaration  upon  any 
conceivable  subject  ought  to  be  received.  The  rule  at  the 
Mansion  House,  stated  by  Mr.  Oke  (Syn.  12  Ed.,  p.  1416)  is 
that  *  declarations  will  not  be  taken  respecting  immoral  prac- 
tices, or  involving  criminal  charges,  or  in  any  other  improper 
case.'  Quacks,  for  instance,  constantly  offer  to  make  statutory 
declaration  with  regard  to  their  nostrums.  There  is  an  ofl&cial 
flavour  about  a  document  headed  with  the  royal  arms,  and 
countersigned  by  a  tTustice,  which  is  said  to  be  particularly 
captivating  in  the  colonies.  Any  person  making  a  declaration 
under  the  above  Act,  knowing  the  same  to  be  untrue  in  any 
material  particular,  is  guilty  of  a  misdemeanour.  As  regards 
profane  oaths,  see  Swearing. 

OBSCENE  BOOKS,  &C.  Any  two  Justices  or  stipendiary 
magistrate,  upon  complaint  on  oath  that  any  obscene  books, 
prints,  &c,  are  kept  in  any  house  or  shop  within  their  juris- 
diction for  the  purpose  of  sale  or  distribution,  or  exhibition 
for  the  purposes  of  gain,  and  that  one  or  more  of  such  books, 
&c.,  has  been  sold  or  exhibited,  and  being  satisfied  that  any 
of  such  articles  are  of  such  a  character  that  their  puhlicatimi 
would  he  a  misdeineanmir,  may  by  special  warrant  direct  any 
constable  to  enter  such  house,  &c.,  by  force,  if  necessary,  and 
seize  all  such  articles.  The  occupier  may  thereupon  be 
summoned  to  appear  within  seven  days,  and  show  cause 
why  such  books,  &c.,  should  not  be  destroyed.  Power  is 
given,  in  case  the  books,  &c.,  should  prove  to  be  of  the 
above  character,  and  to  be  kept  for  the  above  purpose,  to 
order  their  destruction  at  the  expiration  of  seven  days  from 
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the  date  of  the  order,  unless  notice  of  appeal  be  previously 
given ;  the  articles  in  the  meantime  to  be  impounded  (20-1 
Vict.  c.  83). 

In  the  case  of  that  celebrated  production,  the  *  Fruits  of 
Philosophy,'  Mr.  Vaughan  made  an  order  at  Bow  Street  for 
the  destruction  of  the  entire  edition  en  bloc.  But  he  unfor- 
tunately contented  himself  with  reciting  that  the  book  was 
obscene,  without  finding  that  its  publication  would  have  been 
a  misdemeanour ;  and  the  order  was  quashed  accordingly,  as 
defective  in  matter  of  substance.  J?,  v.  Bradlaughy  Q.  B., 
Nov.  9,  1878,  47  L.  J.  M.  C.  105;  43  J.  P.  125.  See 
Indbcbncy. 

OLD  METAL  DEALERS.  Under  the  '  Old  Metal  Dealers 
Act,  1861*  (24-5  Vict.  c.  110),  the  term  *  dealer  in  old  metals' 
is  defined  to  mean  '  any  person  dealing  in,  buying,  and  selling 
old  metal,  scrap-metal,  broken  metal,  or  partly  manufactured 
metal  goods,  or  defaced  or  old  metal  goods,  whether  such 
person  deals  in  such  articles  only,  or  together  with  second- 
hand goods,  or  marine  stores;  and  the  term  **old  metal"  shall 
mean  the  said  articles'  (sec.  3).  No  such  dealer  may  purchase, 
at  any  one  time,  less  than  112  lb.  of  lead,  or  56  lb.  of  copper, 
brass,  pewter,  &c.,  under  a  penalty  of  .£5  (34-5  Vict.  c.  112, 
s.  13). 

Any  Justice,  upon  complaint  on  oath  that  any  *  old  metaJ,* 
unlawfully  obtained,  is  kept  in  any  place  by  any  dealer, 
within  his  jurisdiction,  may  authorise  a  constable,  by  special 
warrant,  to  enter,  in  the  day-time,  and  seize  all  old  metals 
there  foundy  and  may  thereupon  summon  the  dealer  before 
two  Justices ;  and  in  case  such  dealer  fail  to  prove  to  their 
satisfaction  how  he  came  by  the  articles,  or  if  he  be  found  in 
possession  of  any  old  metal  stolen  or  unlawfully  obtained, 
and  the  Justices  are  satisfied  that  he  had  reasonable  cause  to 
believe  it  to  have  been  stolen,  &c.,  he  is  liable,  for  a  first 
oflence,  to  a  penalty  of  £6  (afterwards  £20),  or,  at  their 
discretion,  to  three  months'  hard  labour,  or  may  be  indicted 
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as  a  receiver  (24-5  Vict.  c.  110,  s.  4).  Any  dealer  in  old 
metak,  upon  conviction  as  above,  may  be  ordered  to  be 
placed  upon  the  register  of  the  principal  police-office  of  the 
division,  and  must  thereupon,  for  three  years  afterwards,  con- 
form to  certain  strict  regulations  in  conducting  his  business. 

Penalties  and  costs  are  recoverable  before  two  Justices 
by  distress.  Any  part  of  a  penalty  may  be  applied  in  com- 
pensation. Appeal,  from  summary  conviction  under  sec.  4, 
or  where  over  £5  is  adjudged  to  be  paid. 

OBDEES  UPON  COMPLAINT.  See  Preliminary  Notes, 
Chapter  VI. ;  and  as  to  the  power  of  enforcing  orders,  other 
than  for  the  payment  of  money,  under  any  future  Act,  see 
Summary  Jurisdiction  Act,  sec.  34. 

PAWNBKOEEBS.  Smce  the  passing  of  the  'Pawn- 
brokers Act,  1872 '  (35-6  Vict.  c.  93),  no  person,  not  at  that 
time  in  the  business,  can  obtain  an  Excise  pawnbroker's 
licence  except  upon  a  certificate  granted  either  by  a  stipen- 
diary magistrate  or  Justices  in  petty  sessions  specially  convened 
for  that  purpose. 

In  order  to  prevent  evasion  of  the  Act,  it  is  provided 
(sec.  6)  that  every  person  who  keeps  a  shop  for  the  purchase 
or  sale  of  goods,  or  for  taking  in  goods  by  way  of  security 
for  money  advanced,  and  who  purchases  or  receives  goods  and 
pays  or  lends  thereon  any  sum  not  exceeding  £10  on  the 
understanding,  whether  express  or  implied,  that  such  goods 
may  be  afterwards  redeemed  or  repurchased  on  any  terms  is 
to  be  deemed  a  pawnbroker.  The  Act  does  not  apply  to  loans 
over  £10  ;  and  no  person  is  to  be  deemed  a  pawnbroker  by 
reason  only  of  his  lending,  upon  any  terms,  sums  above 
£10. 

Servant  of  Pawnbroker. — Anything  done  or  omitted  by 
the  servant,  apprentice,  or  agent  of  any  pawnbroker  in  the 
course  of  business  is  to  be  deemed  to  be  done  or  omitted  by 
the  pawnbroker  himself  (sec.  8). 
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Interest. — Pawnbrokers  are  entitled  to  make  the  follow- 
ing charges  in  respect  of  loans,  viz.  :-r-When  a  loan  does  not 
exceed  40«.,  \d,  per  month  on  every  2«.  or  fraction  of  25. 
Half  a  month's  charge  if  pledge  redeemed  within  the  first  14 
days  of  any  month,  except  the  first.  When  a  loan  exceeds 
40«.,  \d,  per  month,  or  part  of  a  month,  upon  every  2«.  6(?. 
or  fraction  of  2&  %d.  Charge  for  pawn-ticket,  \d.^  if  loan 
under  10«.,  \d,  if  above.  Upon  loans  between  40«.  and 
XIO,  the  parties  may,  if  they  please,  make  their  own  bargain, 
to  be  specified  in  a  special  ticket  (sec.  15). 

Pledges  and  PawnTtiokets. — All  pledges  are  redeemable 
within  12  months  and  7  days.  A  pledge  for  10«.  or  under, 
if  not  so  redeemed  is  absolutely  forfeited.  Pledges  over  10«. 
must  be  sold  by  public  auction ;  and  the  pawnbroker  is  bound 
at  any  time  within  3  years  to  account,  upon  demand,  for  the 
surplus.  The  holder  of  the  pawn-ticket  is  to  be  presumed  to 
be  the  person  entitled  to  redeem,  and  the  pawnbroker  is, 
under  section  25,  indemnified  (as  against  the  pawner)  in 
delivering  up  the  pledge  accordingly.  But  this  section  does 
not  protect  him  against  the  claim  of  an  owner,  whose  property 
has  been  pledged  against  his  will,  and  who  claims  by  title 
paramount  to  that  of  the  pawner :  Singer  Company  v.  Olarke, 
Nov.  30,  1879,  5  Exch.  D.  37 ;  44  J.  P.  59.  Provision  is 
made  in  case  of  the  loss  or  damage  of  the  pledge  by  fire  or 
negligence,  or  the  loss  of  the  pawn-ticket  (a),  (sees.  16 — 29). 

Property  TTnlawfolly  Pawned. — If  any  person  be  sum- 
marily convicted  of  pawning  the  property  of  another  without 

(a)  In  this  case  a  declaration  (furnished  by  the  pawnbroker)  must 
be  made  before  a  Justice,  stating  that  the  ticket  has  been  lost,  &c. 
Possibly  we  are  more  careless  at  Brentford  than  elsewhere  ;  but  at  least 
150  applications  are  annually  made  in  court  by  people  in  this  pre- 
dicament.  According  to  a  Parliamentary  paper,  issued  in  1881,  the 
number  of  pawnbrokers  and  their  assistants  who  during  the  preceding 
year  attended  at  the  various  metropolitan  police  courts  and  sessions,  in 
connection  with  charges  of  unlawful  pawning,  &c.,  was  no  less  than 
2065. 
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his  authority ;  or  is  convicted,  in  any  court,  of  feloniously 
taking  or  fraudulently  obtaining  goods  pawned  with  a  pawn- 
broker ;  or  if  it  appear  to  a  Court  of  Summary  Jurisdiction 
that  any  goods  brought  before  the  court  have  been  unlaw- 
fully pawned,  the  court,  on  proof  of  ownership,  may  order 
the  delivery  thereof  to  the  owner,  either  on  payment  to  the 
pawnbroker  of  the  loan  or  any  part  thereof,  or  without 
such  payment  as,  according  to  the  conduct  of  the  owner 
and  other  circumstances,  may  seem  just  (sec.  30).  And 
see,  within  the  Metropolitan  Police  District,  2  &  3  Vict.  c. 
71,  ss.  27,  28.     See  also  Pawning  (Unlawful). 

Search  Warrant — ^The  owner  of  any  goods  which  have 
been  unlawfully  obtained  or  taken  from  him,  and  which  he 
has  good  reason  to  suspect  have  been  taken  in  pawn,  may 
apply  to  a  Justice  for  a  search  warrant.  Such  goods,  if  found, 
ate  to  be  forthwith  restored  to  the  owner  (sec.  36). 

In  these  days,  when  every  servant  girl  is  at  least  as  smart 
as  her  mistress,  pawnbrokers  are  occasionally  misled  into 
taking  stolen  dresses,  &c.,  in  pledge,  which  in  former  times 
would  have  excited  instant  suspicion.  When  a  man  bears  a 
good  character  for  assisting  the  police,  he  should  be  leniently 
dealt  with  for  an  error  of  judgment.  Pawnbrokers,  as  a  rule, 
carry  on  their  peculiar  business  with  great  integrity.  One 
would  fancy  indeed,  considering  the  chevaux-de-frise  of 
penalties  which  beset  them  in  all  directions,  that  they  ought 
to  be  the  last  people  in  the  world  knowingly  to  run  tremen- 
dous risk  for  the  sake  of  an  utterly  disproportionate  gain. 
Even  a  dishonest  pawnbroker  might  well  be  deterred  from  sc 
doing  by  exactly  the  same  considerations  which  keep  a  black- 
leg from  revoking. 

Bight  to  Detain  Customer,  &c. — In  return  for  the  above 
liabilities,  the  pawnbroker  may  detain  any  person  guilty  of 
any  of  the  offences  marked  (14)  below,  as  well  as  any  article, 
and  person  offering  in  pawn  any  article  which  he  reasonably 
suspects  to  have  been  stolen,  &c.,  and  deliver  the  latter  to  a  con- 
stable, to  be  conveyed  before  a  Justice,  who  may  order  com- 
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pensation  to  the  pawnbroker  for  his  trouble  and  loss  of  time 
(sec.  34).  His  order  will  have  the  same  effect  as  if  made 
under  the  7  Geo.  IV.  c.  64  (see  Costs),  and  is  useful  where 
the  pawnbroker  has  rendered  assistance  in  this  manner,  and 
there  is  no  other  source  of  recompense  for  his  good  offices. 

The  following  among  other  o^ences  are  cognis^,ble  by  erne 
Justice.  See,  however,  Suijmary  Jurisdiction  (4).  Appeal, 
upon  notice  ^ithin  seven  days.  On  frivolous  informations. 
Justices  may  order  amends  not  pxceeding  £5  to  be  paid  by 
the  informer  (sec.  47).  The  destination  pf  penalties,  which 
are  in  every  case  recoverable  by  distress,  is  sometimes  to  the 
party  aggrieved — sometimes  to  the  poor  of  the  parish — some- 
times to  the  county  treasurer. 

OFPBIfCBS   BY  PAWNBROKERS. 

1.  (Sec.  37).  Acting  without  licence.  Excise  penalty 
[£50]. 

2.  (Sec.  1 2).  Not  keeping  proper  books,  &c.  [£10]. 

3.  (Sec.  13).  Not  keeping  name  over  door  \ib\ 

4.  (Sec.  14).  Not  giving  pawn-ticket  for  a  pledge  \ib\ 

5.  (Sec.  15).  Taking  too  great  a  profit  \ih\ 

6.  (Sec.  31).  Not  delivering  pledge    to  person  entitled 

7.  (Sec.  32).     Taking  pledge  from  child  under  12,  or  from 

an  intoxicated  person  \ih\ 
No  pawnbroker  may  take  a  pledge  from  a  person  under  16 
within  the  Metropolitan  Police  District,  2  &  3  Vict.  c.  47, 
s.  50. 

8.  (lb).     Purchasing,  &c.,  ticket  of  another  pawnbroker 

9.  (lb.).     Purchasing,  or  bargaining  for,  pledge  in  pawn 

\ib\ 

10.  (/&.).     Selling  pledge,  except  as  authorised  \ib\ 

11.  (Sec.  35).     Knowingly  taking  in  pawn   any  linen, 
apparel,  or  unfinished  goods,  or  materials  entrusted  to 
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any  person  to  wash,  iron,  mend  or  make  up  [forfeit 
double  the  amount  of  loan,  and  restore  pledge]. 

12.  (Sec.  60).  Not  attending  a  Court  of  Summary  Juris- 
diction, with  books,  &c.,  when  ordered  so  to  do  [£20]. 

OFFBNCBS  BY  OTHER  PERSONS, 

13.  (Sec.  33).  Pawning  goods  without  authority  [forfeit 
£5,  and  value  of  goods]. 

14.  (Sec.  34).  Offering  article  in  pawn  and  refusing  to 
give  a  satisfiactory  account  of  its  possession — or  giving 
false  information  as  to  its  ownership,  or  the  name  of 
the  owner,  or  the  offerer's  own  name — or  wrongfully 
attempting  to  redeem  any  pledge  [£10]. 

PAWNING  (UNLAWFUL).  This,  as  we  have  just  seen 
(suprdf  Offence  1 3),  is  punishable  with  a  fine  not  exceeding  £5, 
in  addition  to  the  value  of  the  goods  pledged.  But  here  we 
proceed  upon  the  assumption  that  the  act  did  not  amoimfc  in 
law  to  larceny.  If  A.  take  the  goods  of  B.  with  the  inten- 
tion of  pawning  them,  or  if,  being  entrusted  with  the  goods 
of  B.,  he  resolves  to  pawn  them,  the  question  whether  such 
pawning  is  larceny  or  not,  depends  upon  the  consideration 
whether  he  intended  thereby  to  deprive  B.  permanently  of 
his  property,  or  merely  pledged  it  with  an  intention  and 
reasonable  prospect  of  redeeming  it  afterwards.  In  the 
former  case  he  is  guilty  of  the  felony ;  in  the  latter  he  has 
only  taken  the  extreme  liberty  of  borrowing  the  article  in 
order  to  raise  money  upon  it,  and  may  be  dealt  with  as  an 
unlawful  pawner.  In  E.  v.  Medlandy  5  Cox  C.  C.  292, 
which  was  a  case  of  pawning  from  ready  furnished  lodgings, 
it  was  held  by  the  Kecorder,  with  the  concurrence  of  Cole- 
ridge, J.,  and  Mr.  Baron  Piatt,  that  the  fact  that  the  prisoner 
had  frequently  pawned,  and  afterwards  redeemed,  portions  of 
the  same  property,  was  no  answer  to  the  charge  of  larceny. 
There  must  not  only  be  the  intent  but  an  apparent  ability  to 
redeem  the  goods,  to  render  such  a  defence  available. 
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It  is  not  unusual  in  cases  of  petty  theft,  where  the  property 
stolen,  as  frequently  happens,  is  carried  at  once  to  the  pawn- 
broker, to  take  a  merciful  view  of  the  matter,  and  convict 
the  prisoner  under  the  above  section.  But  this  can  only  be 
properly  done  when  there  appears  to  be  some  probability, 
however  distant,  that  he  or  she  intended  to  redeem  the 
pledge. 

The  penalty  in  cases  of  unlawful  pawning  is  to  be  applied 
towards  making  satisfaction  to  the  party  injured,  and 
defraying  the  costs  of  the  prosecution,  as  the  court  may 
direct:  see  pages  333  and  336  (13). 

PEDLAR.  This  word  is  explained  by  Johnson  to  be  the 
contraction  of  *  petty  dealer,'  a  derivation  both  ingenious  and 
improbable.  Familiar  phrases  alone  furnish  matter  for  such 
formations,  and  it  is  unlikely  that  the  pedlar,  or  foot-hawker, 
was  ever  known  as  *  the  petty  dealer '  among  his  customers. 
At  any  rate  the  term,  as  defined  by  the  34-5  Vict.  c.  96, 
s.  3,  includes  *  any  hawker,  petty  chapman,  tinker,  mender 
of  chairs,  or  other  person  who,  without  any  horse  or  other 
beast  bearing  or  drawhig  burden,  travels  or  trades  on  foot, 
and  goes  from  town  to  town,  or  to  other  men's  houses,  carry- 
ing to  sell,  or  exposing  for  sale,  any  goods,  wares,  or  merchan- 
dise, or  procuring  orders  for  goods,  &c.,  to  be  immediately 
delivered,  or  offering  for  sale  his  skill  in  handicraft.''     Com- 

•  mercial  travellers,  and  persons  seeking  orders  for  goods  from 
the  dealers,  or  for  books  under  written  authority  from  the 
publishers,  as  well  as  sellers  of  vegetables,  fish,  fruit,  or 
'victuals'  (i.e.,  anything  which  constitutes  an  ingredient  in 
the  food  of  man,  R,  v.  Hodghinsony  10  B.  &  C.  74),  and 
market-people,  are  not  within  the  Act. 

No  person  may  act  as  a  pedlar  without  a  yearly  certificate 
(fee  5s,)  from  the  chief  officer  of  the  police  district  in  which 
he  resides  at  the  time.  This  document,  which  was  formerly 
only  effectual  within  that  particular  district,  unless  indorsed 

for  another  by  the  chief  of  its  police,  is  now  by  the  *  Pedlars' 
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Act,  1881/  (44-5  Vict  c.  45)  of  force  throughout  the 
United  Kingdom.  It  constitutes  the  recipient  a  *•  licenced 
hawker '  for  the  purpose  of  the  '  Markets  and  Fairs  Clauses 
Act,  1847/  In  return  for  his  privileges,  the  pedlar  i» 
bound  not  to  assign  or  lend  his  certificate,  and  to  show  it, 
upon  demand,  to  any  Justice,  constable,  or  person  to  whom 
he  offers  his  wares  for  sale,  or  upon  whose  private  pre- 
mises he  may  be  found;  and  he  is  not  to  prevent  any 
constable  from  opening  and  inspecting  his  pack.  If  a  pedlar 
be  convicted  of  any  offence  under  this  Acty  the  court  mvst 
indorse  upon  his  certificate  a  record  thereof  (sec.  14),  and 
*  any  court  before  which  a  pedlar  is  convicted  of  any  offence, 
whether  under  this  or  any  other  Act,  or  otherwise,  mayy  if  he 
or  they  think  fit,  deprive  such  pedlar  of  his  certificate ;  and 
any  such  court  shall  deprive  such  pedlar  of  his  certificate  if 
he  is  convicted  of  begging'  (sec.  16).  Moreover,  when  a 
person  acting  as  a  pedlar  has  no  certificate,  or  refuses  to 
produce  it,  or  resists  inspection  of  his  pack,  any  person 
authorised,  as  above,  to  demand  production  of  the  certificate, 
and  any  person  acting  in  his  aid,  may  apprehend  the  offender 
and  bring  him  before  a  Justice  (sec.  18). 

One  of  the  leading  objects  of  the  Act  was  to  prevent  the 
professional  tramp  from  assuming  the  social  status  of  the 
professional  tinker,  thus  passing  himself  off  to  the  police  as 
a  man  with  a  calling.  In  order  to  prevent  advantage  being 
thus  taken  of  it,  or  vice  versd,  it  is  provided  that  no  person 
shall  be  exempt  from  the  operation  of  the  Vagrant  Law  by 
reason  merely  that  he  holds  a  pedlar's  certificate  (sec.  13); 
and  that  the  certificate  of  any  pedlar  may  be  taken  away,  * 
upon  summons,  if  he  fail  to  satisfy  the  Justices  that  he  is  in 
good  faith  acting  as  such  (sec.  16). 

The  following  offences  may  be  dealt  with  by  two  Justices. 
Penalties  recoverable  by  distress.     No  appeal. 

1.  (Sec.   4).   Acting  as  pedlar  without  valid  certificate 

[lOs.]. 

2.  (Sec.  10).  Lending  or  borrowing  certificate  [20«.]. 


PERJUR  V.  339 


3.  (Sec.  17).  Refusing  to  produce  certificate  [5«.]. 

4.  (Sec.  19).  Refusing  to  open  pack  [20«.]. 

See  Hawkers. 

FEBJTTRY.  This  is  strictly  a  crime  against  public  justice, 
and  consists  in  wilfully,  absolutely,  and  falsely  swearing,  in 
the  course  of  a  judicial  proceeding,  to  some  fact  which  is 
material  to  the  issue  or  point  in  question.  Even  where  an 
oath  is  exacted  by  Act  of  Parliament,  otherwise  than  in  a 
proceeding  of  the  above  kind,  the  breach  of  it  does  not 
amount  to  perjury,  without  express  provision  to  that  effect. 

Any  Justice,  in  petty  or  special  sessions,  where  it  appears 
that  any  person  has  been  gmlty  of  wilful  perjury  in  any 
evidence  given,  or  in  any  deposition  or  other  proceedings 
before  them,  may  direct  such  person  to  be  prosecuted  for  the 
misdemeanour,  and  commit  him,  in  default  of  bail,  until  the 
next  assizes,  requiring  any  person  whom  they  may  think  fit  to 
enter  into  recognisances  to  prosecute  or  give  evidence  against 
him  (14  &  15  Vict.  c.  100,  s.  19).  No  depositions  are  requisite 
when  a  prosecution  is  thus  directed.  Of  course  a  man  may 
be  committed  for  perjury,  as  for  any  other  indictable  offence, 
in  the  usual  manner. 

Upon  every  indictment  for  perjury,  there  must  be  aver- 
ments from  which  the  court  can  gather  what  the  issue  between 
the  parties  actually  was,  and  judge  whether  the  statement 
alleged  to  have  been  false  was  material  or  otherwise :  R.  v.  Scott ^ 
C.  C.  R.  April  21, 1877,  41  J.  P.  391.  Two  witnesses  are  re- 
quired to  convict ;  or  one,  where  there  is  confirmatory  evidence. 

We  stated  at  the  outset  that  the  swearing  upon  which 
perjury  can  be  assigned  must  be  in  the  course  of  *  a  judicial 
proceeding.'  A  policeman  some  time  since  obtained  an 
informal  warrant,  unsupported  by  information  upon  oath, 
against  a  man  for  an  alleged  assault.  He  sustained  the 
charge  by  his  own  false  evidence,  and  the  accused  was  con- 
victed and  sentenced  to  six  months'  imprisonment.  The 
policeman    was    subsequently    indicted    for    perjury,    and 
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convicted  in  his  turn.  Against  this  conviction  it  was 
contended  before  the  0.  C.  R  that  the  summary  proceedings 
were    irregular    and    without    jurisdiction — i.e.,   were   not 

*  judicial '  at  all — there  having  been  no  information  on  oath 
before  the  warrant  was  issued ;  and  that,  consequently,  no 

*  perjury '  could  have  been  committed.  The  principle  of  the 
objection  was  conceded ;  but  it  was  answered  that  it  was 
immaterial  how  the  original  prisoner  came  before  the  Justices, 
provided  they  had  jurisdiction  over  the  matter  in  respect  of 
time  and  place.  Being  thus  competent,  a  false  oath  wilfully 
taken,  in  respect  of  anything  material,  would  be  perjury : 
K  V.  Eugfiea,  June,  1879,  48  L.  J.  M.  C.  161;  4  Q.  B.  D. 
614. 

Perjury  is  not  triable  at  Sessions.  It  is  punishable  with 
penal  servitude  for  from  5  to  7  years,  or  with  iiiiprisonment 
and  hard  labour  for  not  exceeding  aefoen  years. 

FETBOLETJM.     Under  the  34-5  Vict.  c.  105,  the  term 

*  petroleum '  includes  any  rock-oil,  Rangoon  oil,  Burmah  oil, 
oil  made  from  petroleum  or  other  bituminous  substance,  and 
any  products  of  petroleum  or  other  of  the  above  oils.  The 
petroleum  to  which  the  Act  originally  applied  was  such  as, 
when  tested  in  a  particular  manner,  flashed  at  a  point  below 
100®  Fahrenheit.  This  test  has  been  abolished  by  the 
Petroleum  Act,  1879  (42-3  Vict.  c.  47),  and  petroleum  is 
not  now  within  the  Act  unless  it  gives  off  inflammable  vapour 
at  a  temperature  below  73®  Fahrenheit,  when  tried  as  pre- 
scribed by  the  more  recent  enactment. 

No  such  petroleum  may  be  kept,  either  for  sale  or  private 
use,  except  under  licence  from  the  Local  Authority,  unless 
the  quantity  kept  be  under  3  gallons,  and  contained  in 
separate  glass,  earthenware,  or  metal  vessels,  securely 
stoppered,  and  not  holding  more  than  a  pint  a-piece. 

The  Local  Authority  for  the  above  purpose  is  the  Metro- 
politan Board  of  Works  within  its  jurisdiction  (not  including 
the  City) ;  the  Court  of  the  Lord  Mayor,  &c.,  in  the  City;  the 
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Council  of  a  borough;  impioyement  commissioners  within 
their  jurisdiction  (not  comprising  any  part  of  a  borough); 
and  elsewhere,  in  any  place  within  the  jurisdiction  of  a  Local 
Board  constituted  under  the  Local  Government  Act,  1858, 
such  Local  Board.  Li  harbours  (for  definition,  see  sec.  2), 
the  Harbour  Authorities,  if  any,  have  exclusive  powers.  Li 
default  of  some  such  local  authority.  Justices  in  petty  sessions 
are  to  act. 

Licences  may  be  granted  (sec.  9)  for  a  limited  time,  *  and 
there  may  be  annexed  to  such  licence  such  conditions  as  to 
the  mode  of  storage,  the  nature  and  situation  of  the  pr^nises 
in  which,  and  the  nature  of  the  goods  with  which 
petroleum  .  .  .  is  to  be  stored  .  .  .  and  generally  as  to  the 
safe  keeping  of  such  petroleum  as  may  seem  expedient.' 
Any  licencee  violating  any  condition  is  to  be  deemed  an  un- 
licenced  person,  *  and  all  petroleum  kept  in  contravention  of 
this  section  [t.e.,  except  under  licence]  shall,  together  with 
the  vessel  containing  the  same,  be  forfeited ;  and,  in  addition 
thereto,  the  occupier  of  the  place  in  which  such  petroleum  is 
kept  shall  be  liable  to  a  penalty  not  exceeding  JB20  a-day 
for  each  day  during  which  such  petroleum  is  kept.' 

It  will  be  noticed  that  the  Act  does  not  specify,  among 
the  above  *  conditions,'  any  restriction  either  upon  the  quan- 
tity or  the  quality  of  the  petroleum  authorised  to  be  kept. 
The  Government  Authorities,  however,  consider  such  to  be 
implied,  as  matter  of  '  safe  keeping.'  Practically,  a  limit  is 
always  imposed,  and  frequently  in  respect  of  some  particular 
petroleum.  A  dealer  licenced  to  keep  40  gallons,  including 
not  more  than  10  of  benzoline,  was  considerably  fined,  not 
long  since,  for  keeping  12  gallons  of  the  latter,  although  his 
entire  stock  was  far  within  the  limit  of  40  gallons. 

By  sec.  6,  when  any  pekoleum  is  kept  at  any  place, 
except  during  seven  days  next  after  importation,  or  conveyed 
by  land  or  water  between  any  two  places  in  the  United 
Kingdom,  or  sold  or  exposed  for  sale,  the  vessel  containing  it 
must  bear  a  label,  in  conspicuous  characters,  stating  the  de- 
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ficription  of  the  petroleum,  and  contaiiiiiig  the  words  Highly 
Inflammable,  with  the  addition  of  the  name  and  address  of 
the  consignee  or  owner,  and,  in  the  case  of  a  vessel  sent  for 
conveyance,  of  the  name  and  address  of  the  sender.  By 
aec.  11,  provision  is  made  for  enabling  the  officer  of  the 
Local  Authority  to  test  any  petroleum  in  the  possesion  of 
any  dealer.  And,  by  sec.  13,  any  Court  of  Summary  Juris- 
diction may  grant  a  search  warrant  for  petroleum  kept,  con- 
veyed, or  exposed  for  sale  within  their  jurisdiction,  in  contra- 
vention of  the  Act. 

Hawking  Fetroleum. — ^Under  the  *  Petroleum  (Hawkers) 
Acts,  1881,'  44-5  Vict  c  67,  any  person  licenced  as  above 
to  keep  petroleum  may  hawk  it,  either  by  himself  or  his 
servants.  This  privilege  is  subject  to  the  general  law  with 
respect  to  hawkers  and  pedlars,  and  to  certain  special  regula- 
tions. The  quantity  conveyed  in  any  one  vehicle  must  not 
exceed  20  gallons  ;  the  whole  category  of  precautions  required 
by  section  2  must  be  observed ;  and  *  every  person  concerned 
in  hawking  petroleum  must  abstain  from  any  act  which  tends 
to  cause  fire  or  explosion,  and  is  not  reasonably  necessary  for 
the  purpose  of  such  hawking.' 

Any  contravention  of  the  above  may  be  punished  by  for- 
feiture of  the  petroleum  as  well  as  of  the  vessels  containing 
it  and  the  vehicle  in  which  it  is  conveyed ;  *  and  in  addition 
thereto  the  licencee,  by  whom  or  by  whose  servants  the' petro- 
leum was  being  hawked,  shall  be  liable  on  summary  conviction 
to  a  penalty  not  exceeding  JB20.' 

Provision  is  made  for  cases  in  which  some  servant  of  the 
licencee,  or  other  person,  may  have  been  the  real  culprit ; 
and  (sec.  4)  authority  is  given  to  seize  and  detain  petroleum 
on  the  road,  where  there  is  reason  to  believe  that  a  contraven- 
tion of  the  Act  is  being  committed.  Municipal  Boroughs, 
under  sec.  5,  may  forbid  the  petroleum  hawker  to  pursue 
his  traffic  within  their  limits. 

Finally,  a  person  is  to  be  deemed  to  hawk  petroleum  if  by 
himself  or  his  servant  he  carries  it  for  sale,  whether  with  or 
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without  horse  or  other  beast ;  and  any  petroleum  other  them 
that  to  which  the  principal  Act  applies^  while  in  any  vehicle 
used  for  the  hawking  of  such  last  mentioned  petroleum,  is  to 
be  deemed,  so  far  as  regards  the  special  regulations  above 
referred  to,  to  be  petroleum  within  the  Act 

All  offences  under  the  Petroleum  Acts  are  cognisable  before 
two  Justices ;  but  no  penalty  imposed  by  a  Court  of  Sum- 
mary Jurisdiction  is  to  exceed  £50.  Where  this  amount  is 
considered  inadequate,  proceedings  must  be  by  action. 
Penalties  are  recoverable  by  distress.  There  is  no  appeal  All 
forfeitures  maybe  sold  or  disposed  of  as  the  court  shall  direct. 

OFFENGSS. 

1.  (Sec.  4).  *Ship'  or  cargo  moored,  landed,  &c.,  in  con- 

travention of  *  harbour '  bye-law.  Master  of  ship,  and 
owner  of  ship  or  cargo,  each  \£bO  per  day  during  con- 
travention]. 

K.B. — ^The  word  *ship*  includes  every  navigable 
vessel,  whether  propelled  by  oars  or  otherwise. 

2.  (Sec.  5).  Owner  and  master  of  any  ship  entering  harbour 

not  giving  notice  of  petroleum  on  board,  each  [£500], 

3.  (Sec.  6).  Contravention  of  this  section — see  page  341, 

[<£5,  and  petroleum  and  vessels  containing  it  to  be 
forfeited]. 

4.  (Sec.  7).  Occupation  of  a  place  in  which  petroleum  is 

kept,  except  in  pursuance  of  a  licenc^|given  by  the 
Local  Authority  [JB20  per  day,  and  forfeiture  as 
above]. 

5.  (Sec.  12).  Refusing  to  show  place  or  vessels  in  which 

petroleum  is  kept  to  officer  of  Local  Authority,  or  to 
assist  him  in  examining  same,  or  to  give  him  samples 
on  payment,  or  obstructing  him  in  execution  of  the 
Act  [£20\ 

6.  (Sec.  13).  Eef using  admission  to  or  obstructing  person 

acting  under  search  warrant — see  above — [X20,  and 
forfeit  all  petroleum  found]. 
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POISON.  As  regards  the  administration  of  poison  with 
the  actual  intention  of  destroying  human  life,  see  'attempt 
to  murder,'  antl^  page  327.  Under  the  24-5  Vict.  c.  100, 
s.  23,  whoever  shall  maliciously  administer  or  cause  to  be 
administered  to  any  person  any  poison,  or  other  destructive 
or  noxious  thing,  so  as  to  endanger  life,  or  do  grievous 
hodily  harm,  is  guilty  of  felony  [Pen.  S.  5 — 10  y. ;  or  impr. 

(Sec.  24.)  If  the  act  be  done,  or  cg-used,  with  intent  to 
injure,  aggrieve,  or  annoy,  Misd.  [Pen.  S.  5  y. ;  or 
impr.  2  y.]. 

Triable  at  Sessions.  Bail  *  discretionary.' 
Poison,  Sale  of — No  person  other  than  a  duly  registered 
<5hemist,  &c.,  may  keep  open  shop  for  the  retail  sale  of 
poisons  under  a  penalty  of  £5,  recoverable  in  manner  pro- 
vided by  the  Pharmacy  Act :  see  31-2  Vict.  c.  121,  and  32-3 
Vict.  c.  117.  Under  the  provisions  of  the  former  of  the 
above  Acts  (sec.  17)  l — 

1.  No  person  may  sell  any  poison  unless  the  box,  bottle, 

or  wrapper  be  labelled  with  the  name  of  the  article,  the 
word  *  Poison,'  and  the  seller's  name  and  address ; 

2.  Nor  sell  any  of  the  poisons  enumerated  in  schedule  A. 

(Part  I.)  of  the  Act  (including  arsenic,  prussic  acid, 
tartar  emetic,  corrosive  sublimate,  &c.),  to  any  person 
unknown  to  him,  unless  properly  introduced ; 

3.  Nor  omit  to  enter,  hefore  delivery^  the  nature  and  quan- 

tity of  the  drug,  date  of  sale,   purpose  for  which 
wanted,  and  name  of  purchaser,  such  entry  to  be 
signed  by  the  latter.     Penalty  £5, 
CertaiQ  exceptions  are  made  in  the  case  of  medicines 
Tegularly  dispensed,  or  supplied  by  qualified  medical  practi- 
tioners to  their  patients.     See  Berry  v.  Henderson,  22  L.  T. 
N.  *S.  331,  and  Arsenic,  the  rules  as  to  which  are  not 
affected  by  the  above.     *  Patent  Medicines,'  i.e.,  preparations 
bearing  the  Government  stamp,  may  be  retailed  by  anybody 
who  cares  to  invest  in  a  5«.  licence  for  the  purpose.     No 
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precautions    expected.      Chlorodyne    and  chloral  may  be 
obtained  at  the  grocer's  as  easily  as  coffee. 

Foisoned  Orain,  &c. — ^Any  person  who  shall  offer  for  sale 
or  sell  any  poisoned  grain,  seed,  or  meal,  and  any  person  who 
shall  wilfully  sow,  cast,  or  place  such  grain,  &c.,  into  or  upon 
any  ground  whatever,  or  other  exposed  situation,  is  liable  to 
a  penalty  of  £\0  (26-7  Yict.  c.  113).  The  Act,  however, 
permits  the  use  of  any  (poisonous)  ingredient  for  dressing  or 
protecting  any  grain  or  seed  for  bond  fide  use  in  agriculture, 
as  well  as  the  sale  and  sowing  of  grain  or  seed  so  prepared 
(sec.  4).  Of  course,  this  exemption  does  not  apply  to  the 
case  of  meaL  The  Act  does  not  forbid  the  use  of  any  of  these 
poisonous  articles  inside  a  dwelling-house  or  bam.  The 
result  is,  that  a  tradesmen  cannot  sell  poisoned  meal  under 
any  circumstances,  and  if  the  purchaser  require  poisoned 
grain  for  killing  rats  in  his  cellar,  which  is  not  a  bond  fide 
agricultural  purpose,  he  has  no  right  to  be  supplied. 

Poisoned  Flesh.— Under  a  later  Act  (27-8  Vict.  c.  115), 
any  person  who  shaU  wilfully  set  or  place  in  or  ujpon  any  land 
any  poisoned  flesh  or  meat  is  liable  to  a  penalty  of  £10.  The 
occupier,  however,  of  any  dwelling-house  or  other  building, 
and  the  owner  of  any  rick,  stack,  or  cultivated  vegetable  pro- 
duce, may  place  any  poison  in  such  dwelling-house,  &c.,  or  in 
any  enclosed  garden  attached,  or  in  the  house-drains  (if  dogs 
be  fenced  out),  or  within  a  rick  or  stack,  for  the  destruction 
of  small  vermin. 

A  man  who  had  been  annoyed  by  a  neighbour's  dog  stray- 
ing into  his  garden,  which  was  not  effectually  *  enclosed,' 
gave  the  owner  notice  that  he  would  place  poisoned  meat 
there.  He  was  as  good  as  his  word.  The  dog  ate  and  died. 
It  appears  that  he  was  guilty  of  an  offence  under  the  above 
Act,  although  not  under  the  Malicious  Injuries  Act  (see  title, 
Offence 6) ;  Daniel  v.  Janes^C.  P.  May 2, 1877,  41  J.  P.  712. 

AU  the  above  offences  may  be  dealt  with  by  two  Justices. 
Penalties  recoverable  by  distress.   No  appeal. 


Q  3 
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POLICE  OF  TOWKS.  The  '  Towns'  Police  Clauses  Act ' 
(10  &  11  Vict,  c^  89),  was  originally  designed  as  a  set  of 
standard  or  model  police  rules,  consolidated  for  incorporation 
Mrith  special  Acts  having  reference  to  particular  towns  or 
districts,  so  as  to  secure  some  degree  of  uniformity  in  this 
particular.  A  higher  destiny  awaited  it.  Under  the  Public 
Health  Act,  1875  (page  388),  the  greater  part  of  its  provisions 
were  fused  with  that  important  measui*e,  and  are  now  in  force 
in  every  *  Urban  District '  throughout  England  and  Wales. 
These  latter  provisions  are  given  below  in  a  condensed  form, 
but  without  the  omission  of  any  declared  oflfence.  Iliey 
were  borrowed  fixjm  an  earlier  Act,  the  2  <fe  3  Vict.  c.  47, 
which  is  still  operative  within  the  Metropolitan  Police 
District.  A  few  of  these,  which  were  not  copied  in  the 
more  general  enactment,  will  be  found  below  at  paragraph  9. 
The  word  'street'  in  the  following  clauses  is  defined  to 
include  any  road,  square,  court,  alley,  and  thoroughfare,  or 
public  passage. 

When  the  Towns'  Police  Act  is  in  force  as  part  of  the 
Public  Health  Act,  *  any  constable  or  officer  of  police  acting 
for  or  in  the  district  of  the  Urban  Authority '  has  all  the 
powers  assigned  to  a  constable  in  the  Towns' Police  Act  (Public 
Health  Act,  sec.  171),  and  may  act  accordingly.  But,  except  as 
expressly  provided,  proceedings  for  the  recovery  of  any  penalty 
cannot  be  taken  *by  any  person  otJier  than  by  a  party 
aggrieved,  or  by  the  Local  Authority  of  the  district  in  which 
the  offence  is  committed,  without  the  consent  in  writing  of 
the  Attorney-General'  (page  379). 

Two  Justices,  upon  the  above  supposition,  are  required  to 
deal  with  the  offences  in  paragraphs  3  and  4.  Otherwise, 
under  the  Towns'  Police  Act  itself,  one  Justice  is  competent 
to  adjudicate. 

1.  Obstructions  in  Streets.  (Sec.  22). — ^The  Local 
Authority  may  make  orders  as  to  route  to  be  observed  by 
carriages,  &c.,  on  public  occasions,  during  divine  service,  &c., 
and  for  preventing  obstructions  near  theatres,  &c. 
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2.  Impounding  Stray  Cattle.    (Sea  24). — See  Cattlb 
Straying. 

8.  Street  ITaisances. — *  Every  person  who,  in  any  street, 
to  the  obstruction,  annoyance,  or  danger  of  the  residents  or 
passengers,  commits  any  of  the  following  offences '  is  liable 
(sec  28)  to  a  penalty  not  exceeding  40«.,  recoverable  by 
distress,  or  may  be  committed  for  not  exceeding  14  days. 
(There  is  no  power  to  award  hard  labour,  either  on 
non-payment  of  the  penalty  or  on  summary  imprisonment.) 
And  any  constable  or  other  ofiBcer  appointed  under  this 
or  the  Public  Health  Act  shall  take  into  custody  with- 
out warrant  any  person  who,  within  his  view,  commits  any 
of  such  offences,  viz.^  who  exposes  for  show,  hire,  or  sale 
(except  in  market,  market-place,  or  fair)  any  horse  or  other 
animal,  or  exhibits  any  caravan-show,  &c.,  or  shoes,  bleeds, 
breaks,  or  turns  loose  any  horse  or  animal ;  or  repairs  any 
carriage,  (fee,  except  in  case  of  accident;  or  who  slaughters 
any  cattle,  except,  <fec. ; .  or  who  [see  Dogs,  and  Driving  and 
Kiding]  )  or  who  causes  any  public  carriage,  sledge,  truck,  or 
barrow,  with  or  without  horses,  to  stand  longer  than  necessary 
for  loading  or  unloading,  &c. ;  or  by  means  of  any  cart, 
carriage,  barrow,  &c.,  or  other  means,  wilfully  interrupts  any 
public  crossing,  or  obstructs  any  public  footpath  or  thorough- 
fare J  or  who  causes  any  tree,  timber,  &c.,  to  be  drawn  upon\ 
any  carriage  without  means  of  safely  guiding  the  same ;  or 
leads  or  rides  any  horse,  &c.,  or  draws  or  drives  any  cart, 
carriage,  barrow,  &c.,  upon  any  footway,  or  fastens  any  horse, 
&c.,  so  that  it  stands  upon  same  ;  or  who  places  or  leaves  any 
wares  or  merchandise,  or  any  cask,  basket,  bucket,  &c.,  or 
places  or  uses  any  standing-place,  bench,  stool,  stall,  or  show- 
board  on  any  footway ;  or  places  any  blind,  or  awning  or  other 
projection  over  such  footway,  unless  eight  feet  from  the 
ground  ;  or  places  or  hangs  up,  or  otherwise  exposes  for  sale, 
any  goods,  wares  or  other  matters,  so  that  the  same  project 
into  or  over  any  footway,  or  beyond  the  line  of  any  house, 
shop,  or  building  at  which  the  same  are  so  exposed,  so  as  to 
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obstract  or  incommode  the  passage  along  such  footway;  or 
rolls  or  carries  any  cask,  hoop,  or  wheel,  or  any  ladder,  plank 
or  pole  upon  any  footway,  except  in  loading  cart,  &c.,  or  in 
crossing  the  footway;  or  places  any  line  or  pole  across  a 
street^  or  hangs  any  clothes  thereon. 

4. — Or  common  prostitute,  who  loiters  and  importunes;  or 
whoever  wilfuJlyand  indecently  exposes  his  person;  or  puhHcly 
exhibits  for  sale,  or  otherwise,  any  indecent  book,  drawing, 
&c.,  or  sings  any  profane  or  obscene  song,  or  uses  any  profane 
or  obscene  language,  or  wantonly  discharges  any  firearm,  or 
[see  Fireworks];  or  throws  any  stone,  &c.,  or  makes  any 
bonfire,  or  wantonly  disturbs  any  inhabitant  by  ringing  any 
door-bell  or  knocking  at  any  door,  or  unlawftdly  extinguishes 
any  lamp,  or  flies  any  kite,  or  makes  or  uses  any  slide  upon 
ice,  &c.,  or  cleans  or  scalds  any  cask,  &c.,  or  saws  or  cuts  any 
timber  or  stone,  or  screens  any  lime,  or  throws  or  lays  down 
any  stones,  coals,  bricks,  &c.  (except  building  materials 
properly  enclosed),  or  beats  or  shakes  any  carpet,  mat,  &c. 
(except  door-mats  before  8  a.m.),  or  places  any  flower-pot,  &c., 
in  any  window  so  as  to  be  liable  to  be  blown  down,  or  throws 
anything  from  any  building  (except  snow  thrown  so  as  not 
to  fall  on  passengers),  or  permits  any  person  to  stand  upon 
the  siU  of  any  upper  window ;  or  leaves  open  any  cellar,  &c., 
without  sufficient  fence,  or  with  defective  covering  ;  or  does 
not  sufficiently  fence  any  area,  pit,  &c.,  left  open,  or  leaves 
the  same  without  a  sufficient  light  after  sunset;  or  throws  or 
lays  any  litter,  or  ashes,  offal,  or  rubbish,  on  any  street  (but  it 
is  not  an  offence  to  lay  sand,  &c.,  in  time  of  frost,  or  litter  to 
prevent  water  in  pipes  from  freezing,  or,  in  case  of  sickness,  to 
prevent  noise,  if  removed  when  the  occasion  ceases);  or  causes 
any  offensive  matter  to  run  from  any  manufactory,  brewery, 
slaughter-house,  dunghill,  &c.,  into  any  street ;  or  keeps  any 
pigstye  not  sufficiently  shut  out  from  the  street,  or  any  swine 
in  or  near  such  street,  so  as  to  be  a  common  nuisance. 

6.  Persons  Bnink  and  Eiotous. — See  Drunkenness. 

6»  Chimneys  on  Fire, — ^Every  person  who  wilfully  seta 
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fire  to  any  chimney  is  liable  to  a  penalty  of  X5.  The  occupier 
of  premises  in  which  any  chimney  accidentally  takes  fire  is 
liable  to  a  penalty  of  10«.,  unless  he  show  that  such  fire  was 
not  owing  to  the  neglect  or  carelessness  of  himself  or  his 
servant  (sec.  31). 

7.  Places  of  Public  Besort  (sec.  35). — Every  person 
keeping  any  place  of  public  resort  [including  a  public-house] 
for  the  sale  or  consumption  of  refreshments  of  any  kind, 
who  knowingly  suffers  common  prostitutes  or  reputed  thieves 
to  assemble  and  continue  therein  is  liable  to  a  penalty  not 
exceeding  X6.  And  every  person  who  keeps  or  uses  any 
house,  room,  pit,  &c.,  for  the  purpose  of  fighting,  baiting,  or 
worrying  animals,  is  liable  to  the  same  penalty,  or  to  impri- 
sonment, with  or  without  hard  labour,  for  not  exceeding  one 
month.    Each  person  present,  without  lawful  excuse,  bs, 

8.  Hackney  Carriages. — The  Act  contains  various  pro- 
visions with  respect  to  the  licencing  and  hire  of  these 
vehicles,  which  it  is  not  necessary  to  insert :   see  Haoknby 

CABRIAaE& 

9. — ^The  following  are  offences  in  any  thoroughfare  or 
public  place  within  the  Metropolitan  Police  District  under 
the  Act  referred  to  at  page  346.  The  alternative  of  non- 
payment of  any  penalty  is  one  month  (sec.  77) : — 

(Sec.  54).  Every  person  who  by  negligence  or  ill-usage  in 
driving  cattle  causes  any  mischief,  &c.  [40s.] 

(76.).  Every  person  who,  without  the  consent  of  the  owner 
or  occupier,  affixes  any  posting-bill  or  paper  upon  any 
building,  wall,  &c.,  or  writes  upon,  defaces,  or  marks 
the  same  with  chalk  or  paint,  &c.  [40^.] 

{lb,).  Every  person  who  uses  any  threatening,  abusive,  or 
insulting  words  or  behaviour  *  with  intent  to  provoke 
a  breach  of  the  peace  or  whereby  a  breach  of  the  peace 
may  be  occasioned '  [40«.]. 

(76.).  Every  person,  except  guards,  &c.,  belonging  to  H. 
M.  Post  Office,  blowing  any  horn,  or  using  any  other 
noisy  instrument,  for  the  purpose  of  calling  people 
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together,  &c.,  or  for  the  purpose  of  hawking  any 
article,  or  of  obtaining  alms  [405."]. 
(Sec.  57).  Every  street  musician  required  to  depart  from 
the  neighbourhood  of  a  house,  for  reasonable  cause, 
who  shall  afterwards  sound  or  play  in  any  thoroughfare 
near  such  house  [40*.],  and  see  27-8  Vict.  c.  55,  s.  1. 
(Sec  60).  Every  person  who  shall  empty  or  begin  to 
empty  any  privy  between  the  hours  of  6  a.m.  and  12 
p.m.,  or  remove  along  any  thoroughfare  any  night 
soil,  &c.,  between  6  a.m.  and  8  p.m.,  &c. 
Offenders  may  be  arrested  by  any  constable  without  war- 
rant, or  may  be  apprehended  by  the  owner  or  servant  of  the 
owner  of  the  property  on  or  with  respect  to  which  the  offence 
£>hall  be  committed  (sec.  66). 

POOS  All  Justices  residing  and  having  jurisdiction 
within  the  boundary  of  a  union,  or  within  a  parish  having 
its  own  Board  of  Guardians,  are  ex  officio  Guardians  of  the 
Poor  of  such  union  or  parish,  and  may  act  as  members  of 
the  Board  of  Guardians  in  addition  to  its  elected  members 
(4  &  5  Will.  IV.  c.  76,  s.  38). 

Overseers. — The  appointment  of  Overseers  of  the  Poor 
rests  with  the  Justices  of  the  petty  sessional  division  in 
which  the  parish  is  situate,  and  is  made  by  them  at  a  special 
session  held  for  that  purpose  on  the  25th  of  March,  or  within 
14  days  afterwards.  The  selection  is  usually,  but  not  neces- 
sarily, made  from  a  vestry  list  agreed  to  by  the  inhabitants. 
Two  persons,  who  must  be  substantial  householders,  are 
generally  appointed,  but  a  single  officer  is  sufficient  in  the 
case  of  a  small  parish.  The  appointment-  is  for  one  year 
only.  Assistant  overseers  are  appointed  by  two  Justices  in 
petty  sessions,  on  the  nomination  of  the  inhabitants  in 
vestry.  These  continue  in  office  until  their  appointment  is 
revoked. 

Poor-rate. — A  poor-rate  is  made  by  a  majority  of  the 
churchwardens  and  overseers  on  the  net  annual  value  of  the 
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property  liable.  The  occupier  and  not  the  owner  is  the 
person  responsible,  except  in  certain  cases  of  small  holdings, 
provided  for  by  32-3  Vict.  c.  41,  s.  3.  An  outgoing  occupier 
is  only  liable  in  respect  of  such  proportionate  part  as  may 
have  accrued  during  his  occupancy  (45-6  Vict.  c.  20,  sec.  3). 
It  must  be  allowed  by  the  signature  of  two  Justices,  but 
their  assent  is  ministerial  merely,  and  cannot  be  refused  if 
the  rate  be  good  upon  the  face  of  it.  Publication  is  then 
made  by  affixing  a  notice  on  the  parish  church  door  on  the 
following  Sunday,  and  the  edict  is  complete.  In  parishes 
possessing  no  church,  &c.,  it  is  sufficient  to  affix  it  in  some 
public  and  conspicuous  place  (i6.  sec.  4).  Payment  is  enforced 
upon  summons  before  two  Justices,  who  will  issue  their  dis- 
tress warrant  on  proof  that  the  occupier  was  rated,  and  that 
he  neglected  to  pay  for  7  days  after  demand.  In  default  of 
distress,  he  is  liable  to  be  committed  for  not  exceeding  3 
months,  unless  rate  and  costs  be  sooner  paid.  See  Kates. 
Two  Justices  in  petty  sessions  (with  consent  of  the  parish 
officers)  may  excuse  payment  of  poor-rate  on  proof  of  inability 
to  pay. 

Four  special  sessions  are  held  in  each  year,  in  every  petty 
sessional  division,  for  the  purpose  of  hearing  appeals  against 
the  poor-rate  of  the  several  parishes  therein  comprised. 
Justices  at  these  sessions  have  authority  to  determine  all 
objections  upon  the  ground  of  inequality,  unfairness,  or  in- 
correctness in  the  valuation  of  the  premises,  as  well  as  to 
amend  or  quash  the  rate,  but  they  cannot  entertain  any 
question  as  to  the  actual  liability  of  the  premises  to  be  rated 
at  all.  Appeal  lies  from  their  decision  to  the  next  quarter 
sessions.  No  Justice  can  act  as  above  in  respect  of  any  rate 
made  for  the  parish  to  which  he  is  rated,  but  there  is  no 
objection  to  his  acting  in  the  case  of  a  rate  made  for  any 
other  parish  comprised  in  the  union  within  which  he 
resides. 

Relief  in  General — A  casual  pauper,  i.e.,  a  destitute 
wayfarer  or  wanderer,  is  entitled  to  receive  temporary  relief, 
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in  the  way  of  shelter  and  food,  at  the  workhouse  of  any 
parish  or  union  in  the  casual  wards  of  which  there  may  be 
room  for  his  reception.  In  return  for  this  hospitality  he  is 
bound  to  perform  a  certain  amount  of  work  before  he  is  per- 
mitted to  continue  his  travels.  Any  Justice  may  order  the 
overseers  in  a  case  of  emergency  to  give  temporary  relief  (in 
articles — not  in  money)  to  any  poor  person  not  settled,  nor 
usually  residing,  in  their  parish,  or  to  give  medical  relief  to 
any  person  whatsoever,  in  the  event  of  sudden  and 
dangerous  illness.  Any  overseer  disobeyiug  may  be  con- 
victed before  two  Justices  and  fined  £5  (4  &  5  Will.  IV. 
c.  76,  s.  54). 

Fennanent  Belief—Maintenance  by  Halations. — ^As  re- 
gards relief  of  a  more  permanent  character,  as  when  a  person 
through  age  or  infirmity  becomes  unable  to  work,  and  appeals 
for  the  means  of  subsistence  to  the  Guardians  of  the  Poor,  it 
must  be  understood  that  he  is  not  to  be  allowed  to  throw 
himself  upon  the  public  for  support  so  long  as  he  has  rela- 
tions in  a  position  to  maintain  him.  And  the  law  will  insist 
upon  their  fulfilling  their  obligation  in  this  respect  to  such 
an  extent  at  all  events  as  it  ought  fairly  to  be  exacted.  Thus 
the  father  and  mother,  grandfather  and  grandmother,  as  well 
as  the  children  (not  grandchildren)  of  every  poor,  old,  blind, 
lame,  and  impotent  person,  or  other  poor  person  not  able  to 
work  and  chargeable  to  the  parish,  if  of  sufficient  ability, 
are  by  the  43  Eliz.  bound  to  maintain  such  person.  Two 
Justices  in  petty  sessions  may  make  an  order  with  costs 
accordingly,  and  the  sum  assessed,  as  well  as  the  penalty, 
may  be  recovered,  as  a  'civil  debt,'  see  page  44.  The 
application  is  made  upon  summons  by  the  overseers  when 
the  person  is  chargeable  to  a  parish,  and  by  the  guardians  in 
the  case  of  a  union.  The  liability  in  question  extends  to 
lawful  relations  only,  and  not  to  reputed  parents  or  illegiti- 
mate children.  A  woman  is  punishable  as  a  vagrant  for 
neglecting  to  maintain  her  bastaxd  child,  but  she  cannot  be 
ordered  to  do  so.     But  any  man  who  marries  a  woman  having 
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A  child  or  children,  whether  legitimate  or  illegitimate,  is 
liable  to  maintain  such  children  as  part  of  his  family,  until 
they  respectively  attain  the  age  of  16,  or  until  the  death  of 
the  mother  (4  &  5  Will  IV.  c.  76,  s.  57). 

When  a  married  woman  requires  relief  without  her  husband, 
the  latter  may  be  summoned  at  the  instance  of  the  guardians, 
&c.,  and  the  Justices  may  'after  hearing  such  wife  upon  oath, 
or  receiving  such  other  evidence  as  they  may  deem  sufficient, 
make  an  order  upon  him  to  pay  such  sum,  weekly  or  other- 
wise, towards  her  relief  as  they  may  deem  proper  (31-2  Vict. 
c.  122,  8.  33).  But  this  does  not  apply  where  the  wife 
has  been  guilty  of  adultery ;  Gvlley  v.  Charman^  7  Q.  B.  D. 
89.  And  when  the  husband  of  any  married  woman  having 
separate  property  becomes  chargeable,  the  wife  may  be 
proceeded  against,  and  an  order  made  upon  her,  as  in  the  last 
case  (45-6  Vict.  c.  75,  sec.  20).  These  orders  are  enforceable 
AS  civil  debts.  A  married  woman  having  separate  property 
is  subject  to  the  same  liability  to  support  her  children  and 
grandchildren  as  a  widow,  but  this  does  not  exonerate  her 
husband  from  his  own  paternal  obligations  (sec.  21). 

The  husband  of  a  lunatic  married  woman  in  an  asylum, 
&c.,  may  be  compelled  to  contribute  to  her  support.  See 
13  &  14  Vict.  c.  101,  s.  5. 

In  cases  where  no  relations  are  to  be  found,  or  none  of 
sufficient  ability  to  maintain  the  pauper,  the  parish  or  union 
in  which  he  is  residing  must,  undertake  the  charge,  unless 
they  are  in  a  position  to  show  that  his  place  of  settlement, 
i.e.,  the  place  to  which  he  really  belongs,  and  which  is  legally 
responsible  for  his  existence,  is  elsewhere.  In  that  case, 
means  are  open  to  them  of  removing  him  thither.  On  the 
other  hand  he  is,  under  certain  circumstances  to  which  we 
shall  presently  refer,  entitled  to  insist  that,  in  defiance  of  all 
question  of  settlement,  he  has  a  right  to  be  left  in  peace,  and 
has  become  in  point  of  fact  *  irremoveable.'  Of  course,  in 
the  presence  of  this  mechanical  difficulty,  there  is  no  more  to 
be  said. 
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Settlement  and  BemovaL — The  above  considerations 
iead  natnrally  to  the  most  intolerable  and  entangled  depart- 
ment of  the  whole  law — that  which  relates  to  the  matter  of 
settlement  and  removals  Statute  has  followed  statute  since 
the  days  of  Elizabeth,  methods  of  acquiring  settlement  have 
been  invented  and  exploded,  volumes  have  been  written,  and 
ye^irs  of  judicial  time  consumed  in  argument  Yet  it  is  only 
matter  of  daily  experience  that  we  cannot  always  obtain  a 
ready  and  conclusive  answer  in  any  given  case,  even  from 
people  whose  opportunities  in  the  way  of  experience  have 
been  exceptional. 

Every  £nglish-bom  subject  has  a  settlement  somewhere, 
whether  ascertainable  or  not,  and  this  settlement  is  either 
derivative  or  acquired.  It  is  derivative  when  received,  like 
a  surname,  from  somebody  else,  acquired  when  obtained  by 
the  act  of  the  person  himself.  A  woman  upon  her  marriage 
derives  the  settlement  of  her  husband,  losing  at  the  same 
time  her  maiden  settlement  (whether  derivative  or  acquired). 
This  is,  of  coarse,  upon  the  supposition  that  her  husband  has 
one  to  confer.  Should  his  settlement  be  unknown,  she  does 
not  absolutely  relinquish  that  which  she  previously  had,  and, 
although  she  can  under  no  circumstances  be  removed  to  it 
against  her  husband's  will,  yet,  after  his  death  or  in  the 
event  of  his  abandoning  her,  it  will  be  treated  as  her  proper 
place  of  relief.  Again,  the  child  of  a  man  who  has  a  known 
or  discoverable  settlement  at  the  date  of  its  birth,  takes  such 
settlement  by  derivation  from  its  father.  On  the  other  hand , 
should  the  latter  have  no  such  settlement^  the  child  by  the 
first  act  of  its  life,  that  of  entering  the  world  in  a  particular 
parish,  acquires  an  original  settlement  in  that  parish,  which, 
unless  defeated  by  some  subsequent  act  of  acquisition,  will 
last  to  the  end  of  its  days.  Acts  of  this  kind,  that  is  to  say, 
acts  by  which  a  new  and  independent  settlement  may  be 
acquired,  depend  for  their  efficacy  upon  various  statutes.  A 
man  who  has  a  freehold  or  copyhold  estate  in  any  parish, 
however  small,  cannot  be  removed  from  his  property,  and  if 
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lie  reside  upon  it  for  40  days  he  thereby  acquires  a  settle- 
ment in  the  parish.  Or  he  may  do  so  by  renting  a  tenement 
and  paying  poor  rate  for  one  year.  An  apprentice  hound  by 
indentures  gains  a  settlement  by  40  days'  inhabitation  in  a 
parish^  and  mere  residence  for  one  year  without  receiving 
relief,  is,  since  the  year  1866,  sufficient  to  render  the  resi- 
lient irremoveable.  And  now  by  the  *  Divided  Parishes  and 
Poor  Law  Amendment  Act,  1876 '  (39  &  40  Vict.  c.  61), 
Bee.  34,  *  where  any  person  shall  have  resided  for  the  term  of 
three  years  in  any  parish,  in  such  manner  and  under  such 
^circumstances  in  each  of  such  years  as  ...  to 
render  him  irremoveable,  he  shall  be  deemed  to  be  settled 
iJierein.' 

Under  the  same  statute  (sec.  35)  (1)  *no  person  shall  be 
deemed  to  have  derived  a  settlement  from  any  other  person 
^  .  .  except  in  the  case  of  a  wife  from  her  husband,  and  in 
the  case  of  a  child  under  16,  which  chUd  shall  take  the  tsettle- 
merit  of  its  father  (or  of  its  widowed  mother,  as  the  case  may 
be)  up  to  that  age,  and  shall  retain  the  settlement  so  taken 
until  it  shcdl  acquire  another,  (2)  An  illegitimate  child  is  to 
Tetain  the  settlement  of  its  mother  until  it  shall  acquire 
another  settlement.  (3)  If  any  child  shall  not  have  acquired 
a  settlement  for  itself,  or  beiQg  a  female  shall  not  have  derived 
B.  settlement  from  her  husband,  and  it  cannot  be  shown  what 
settlement  such  child  or  female  derived  from  the  parent 
without  inquiring  into  the  derivative  settlement  of  such 
parent,  such  child  or  female  shall  be  deemed  to  be  settled  in 
the  parish  in  which  he  or  she  was  bom.' 

*  It  is  to  be  hoped,'  observed  Cockbum,  C.  J.,  in  a  recent 
^case,  '  that  any  amending  Act  which  the  Legislature  may 
pass  will  be  clearer  than  this  ! '  The  above  smooth  phrases 
•obviously  contain  material  for  endless  litigation.  It  has 
l)een  decided,  first  of  all,  that  under  section  34  the  three 
years'  residence  required  may  be  reckoned  from  a  period  ante- 
cedent to  the  date  of  the  Act,  (Aug.  15, 1876),  if  continuous 
And  prolonged  until  after  that  day,  R,  v.  Brampton  Union^ 
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3  Q.  B.  D.  479 ;  but  such  residence  must  be  in  one  and  the 
same  parish — a  residence  in  different  parishes  of  the  same 
Union  is  not  sufficient,  Ploniegate  Union  v.  West  Ham  Union, 
6  Q.  B.  D.  576. 

As  regards  section  35,  which  is  also  retrospective  in  opera- 
tion, a  wife,  under  clause  (1),  takes  the  settlement  of  her 
husband  in  any  case  ;  and  a  child  under  sixteen  who  has  a 
father  or  a  widowed  mother  living  at  the  time  when  it 
becomes  chargeable  takes  the  settlement  of  such  father  or 
mother,  as  the  case  may  be,  whether  such  settlement  be 
derivative  or  acquired  ;  i.e.  its  position  is  not  affected  by  the 
provisions  of  clause  (3)  ;  see  Woodstock  Union  v.  St.  FaneraSj 

4  Q.  B.  D.  18.  Clause  (2)  on  the  other  hand  is  governed  by 
clause  (3).  Consequently  the  illegitimate  child  of  a  mother 
having  only  a  derivative  settlement  does  not  take  that  settle- 
ment but  is  relegated  to  the  place  of  its  birth,  Overseers  of 
Manchester  v.  8t  Pancras,  4  Q.  B.  D.  409.  It  may,  however, 
acquire  a  settlement  for  itself,  under  section  34,  even  during 
infancy,  R.  v.  Leeds,  4  Q.  B.  D.  323 ;  48  L.  J.  M.  C.  129. 
Clause  (3)  refers,  as  we  have  just  seen,  to  illegitimate 
children,  and  also  to  legitimate  children  not  falling  within 
the  terms  of  clause  (1). 

The  words  underlined  in  section  35  have  a  mysterious  tone. 
Most  people  would  inquire  why,  if  a  child  is  to  take  his 
f ather*s  settlement  up  to  16,  and  retain  it  afterwards,  should 
the  age  of  16  be  mentioned  at  all.  The  intention  seems  to 
be  that  the  child  shall  take  and  keep  his  derivative  settle- 
ment up  to  16,  exclusively  of  any  other.  Up  to  that  time, 
he  is  assumed  not  to  have  reached  the  period  of  '  emancipa- 
tion' (the  arrival  of  which  depends  in  general  upon  the 
circumstances  of  each  particular  case),  when  a  person, 
being  released  from  the  parental  tie,  is  at  liberty  to  acquire 
an  independent  settlement.  After  16,  he  stiU  retains  his 
derivative  settlement,  but  with  the  power  at  any  time  of  ex- 
changing it  for  one  procured  by  his  own  act.  See  Wolstanton 
Union  v.  Norwich  Union,  Q.  B.  May  15,  1882,  46  J.  P.  377. 
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Eemoval. — Orders  of  removal  are  made  by  two  Justices 
upon  the  application  of  the  guardians.  Ko  person  can  be 
removed  unless  actually  chargeable  to  the  parish  or  union 
complaining  \  but  every  person  convicted  as  a  rogue  and 
vagabond,  or  idle  and  disorderly  person,  is  to  be  deemed  so 
chargeable,  and  may  be  dealt  with  accordingly  (5  Geo.  IV. 
c.  83,  s.  20).  And  whenever  any  person  has  children  having 
no  other  settlement  than  his  or  her  own,  such  children  are 
removeable  whenever  he  or  she  is  removeable,  and  vice  versd. 

The  guardians  of  a  union  to  which  the  removal  of  a 
pauper  is  ordered,  are  the  proper  parties  to  appeal  against  it ; 
and  their  appeal  is  to  be  determined  at  the  next  general  or 
quarter  sessions  for  the  county,  &c.,  in  which  the  parish  from 
whence  the  removal  was  directed  may  be  situate.  See  11  & 
12  Vict.  c.  31. 

Workhouse  Discipline,  &c. — ^A  casual  pauper  applying 
for  or  receiving  relief  is  to  be  admitted,  dieted,  and  set  to 
work  in  such  manner  and  under  such  regulations  as  the 
Poor  Law  Board  shall  prescribe  ]  and  he  is  not  entitled  to 
discharge  himself  (under  any  circumstances)  before  nine 
o'clock  in  the  morning  of  the  second  day  following  his  admis- 
sion, nor  before  he  has  performed  his  allotted  task  (34-5  Vict. 
c.  108,  ss.  5, 6,  amended  by  the  *  Casual  Poor  Act,  1882,'  45-6 
Vict.  c.  36,  sec.  4).  And  any  inmate,  not  a  casual,  may  be 
detained  by  order  of  the  guardians  for  24  hours  after  he  has 
given  notice  of  his  intentioii  to  quit,  and  for  a  longer  time  if 
he  have  previously  discharged  himself  within  a  certain  period 
(sec.  4).  Any  pauper  who  absconds  prematurely  from  the 
casual  ward,  or  while  detained  as  above,  or  who  refuses  to 
work  or  obey  regulations,  or  makes  a  false  statement  in  order 
to  obtain  relief,  is  to  be  treated  as  an  *  idle  and  disorderly 
person,'  see  Vagrants  ;  while  the  wilfully  destroying  his  own 
dotheSf  or  any  of  the  workhouse  property,  constitutes  him  a 
*  rogue  and  a  vagabond '  (sec.  7).  The  master  or  porter,  or 
oihcer  in  charge  of  the  casual  ward,  may  take  before  a 
Justice,  without  summons  or  warrant,  any  inmate  charged 
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with  misbehaviour,  punishable  upon  summary  conviction ; 
and,  if  cotnmitted  to  prison^  may  himself  convey  him  thither, 
with,  for  the  above  purpose,  all  the  powers  of  a  constable. 

Two  Justices  may,  by  writing  under  hand  and  seal,  direct 
that  any  adult  person  wholly  unable  to  work,  and  being 
entitled  to  relief  in  any  union,  shall  receive  such  relief 
without  being  compelled  to  reside  in  the  workhouse  (4  &  5 
Will.  IV.  c.  76,  sec.  27). 

Finally,  it  may  be  noted  that  when  a  union  extends  into 
two  or  more  distinct  jurisdictions,  the  guardians  may  a^ply  at 
their  pleasure  to  the  Justices  acting  for  either  or  any  of  these 
jurisdictions,  in  respect  of  any  matter  which  has  arisen  in 
any  part  of  their  union  (30-1  Vict.  c.  106,  s.  27;  and  R,  v. 
Justices  of  ^affordahire,  41  L.  Jour.  (N.  S.)  M.  C.  78). 

POST-OFFICE.  Ofiences  against  the  Post  Office  Laws 
were  not  formerly  within  the  operation  of  Jervis'  Act.  The 
Summary  Jurisdiction  Acts  now  apply  (Act  of  *79,  sec.  53), 
and  every  such  offence,  for  which  a  person  is  liable  to  forfeit 
not  more  than  £20,  may  be  prosecuted  before  a  court  of 
summary  jurisdiction  accordingly.  The  following  among 
other  offences  are  punishable  under  the  7  W.  IV.  &  1  Vict, 
c.  36. 

1.  (Sec.  2). — Sending  or  conveying  otherwise  than  by  post 
a  letter  not  exempt  from  the  privilege  of  the  Postmaster 
General  {Le,  sent  by  private  friend  '  in  his  way,  journey  or 
travel,'  or  by  messenger  on  purpose,  or  by  carrier  with  the 
goods  which  it  may  concern,  &c.) — £b  per  letter. 

2.  (Sec.  7). — Drunkenness,  negligence,  or  misconduct  upon 
the  part  of  any  person  employed  to  carry  or  deliver  post 
letters,  whereby  their  safety  may  be  endangered  or  their 
delivery  delayed, — £20. 

3.  (Sec.  26). — Stealing  or  embezzling  post  letters  by  a 
P.  0.  official  [Pen.  Serv.  5 — 7  yrs.  or  impr.  3  y.]  ;  if  contain^ 
ing  money  [Pen.  Serv.  5  yrs.  —Life;  or  impr.  4  y.]. 

4.  (Sec.  27). — Stealing  post  letters,  (N.B.  a  letter  is  to  be 
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deemed  a  post  letter  from  the  time  of  its  being  posted  to  the 
time  of  its  being  delivered  to  the  person  to  whom  it  is 
addressed),  [Pen.  Serv.  5  yrs. — Life ;  or  impr.  4  y.]. 

5.  (Sec.  31). — ^Fraudulently  retaining,  or  wilfully  secret- 
ing or  detaining,  a  post  letter  which  ought  to  have  been 
delivered  to  any  other  person,  or  which  has  been  sent — 
whether  found  by  the  person  charged  or  by  any  other  person, 
[Indictable  misdemeanour.     Fine  and  impr.  ad  lih^ 

A  written  message  delivered  for  transmission  by  telegraph, 
as  weU  as  the  official  transcript,  book  packets  and  post  cards, 
are  all  *  post  letters.' 

PKACTICE.  The  various  subsidiary  rules  which  regulate 
the  administration  of  the  law,  and  the  transaction  of  business 
in  courts  of  justice,  form  a  code  in  themselves,  which  goes 
among  lawyers  by  the  general  name  of  *  Practice.'  Some  are 
mere  matters  of  detail,  which,  if  they  served  no  higher  pur- 
pose than  the  laws  of  cricket,  would  be  necessary  to  secure 
order,  and  uniformity  of  procedure.  Others  are  matter  of 
principle — part  and  parcel  of  our  notion  of  right  and  wrong 
— and  only  express  in  terms  what  we  have  already  been 
taught  by  conscience  and  common  sense.  The  following  are 
among  the  most  frequent  of  application.  We  will  begin 
mth  those  which  may  be  mainly  considered  as 

MATTERS   OF   DETAIL. 

1.  Non-appearance  of  Defendant. — It  happens,  now  and 
then,  that  at  the  time  of  hearing  named  in  the  summons,  the 
defendant  does  not  appear.  In  such  case,  upon  proof  that 
the  summons  was  duly  served  a  reasonable  time  before  such 
hearing,  a  question  which  it  is  for  the  Justices  present  to 
decide,  the  court  may  plroceed  to  hear  and  determine  the 
information  or  complaint  in  his  absence.  'Justices  ought 
to  be  very  cautious  how  they  proceed  in  the  absence  of  a 
defendant,  unless  they  have  strong  ground  for  believing  that 
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the  snmmons  has  reached  him,  and  that  he  is  wilfully 
disoheying  it ; '  per  Cockbum,  C.J.,  i?.  v.  Smithy  L.  R  10 
Q.  B.  604.  Or  they  may  issue  their  warrant  for  his  apprehen- 
sion, and  adjourn  the  hearing,  which  is  usually  the  better 
way.  The  defendant,  when  taken,  may  be  brought  before 
any  Justice  having  jurisdiction,  who  will  commit  him  to  such 
custody  as  he  may  think  fit,  and  order  him  to  be  brought  up 
at  a  certain  time,  of  which  the  informant  or  complainant  will 
have  notice.  No  power  of  taking  bail  in  such  cases  is  given 
by  statute.  It  is  sufficient,  generally,  if  the  defendant  appear 
by  counsel  or  solicitor  (infrd^  sec.  4),  unless  his  personal 
attendance  be  necessary  for  the  purpose  of  identification,  &c., 
in  which  case  it  may  be  enforced  by  warrant  as  above. 

2.  ITon-appearance  of  Plaintiff. — If  the  defendant  be 
present,  but  the  informant  or  complainant  fail  to  appear, 
either  personally  or  by  counsel^  the  Justices  should  dismiss 
the  information,  unless  in  their  discretion  they  think  proper 
to  adjourn  the  hearing,  which  they  are  at  liberty  to  do,  to 
such  time  and  upon  such  terms  as  they  may  think  fit  In 
the  latter  case,  the  defendant  must  either  be  committed  in 
custody  during  the  interim,  or  discharged  in  a  recognisance, 
with  or  without  sureties,  to  re-appear. 

8.  IrregTilarity  in  Proceeding — ^Variance — ^Waiver. — 
The  defendant's  appearance,  either  in  person  or  by  solicitor,* 
cures,  as  a  rule,  aU  mere  irregularities  in  the  service  of  the 
summons,  which  has  already  fulfilled  its  office  in  bringing 
him  before  the  court ;  see  R.  v.  Hughes,  cited  at  page  340. 
*Xo  objection  shall  be  taken  or  allowed  to  any  informa- 
tion, complaint,  or  summons,  for  any  alleged  defect  therein 
in  substance  or  in  form,  or  for  any  variance  between  such  in- 
formation, complaint,  or  summons,  and  the  evidence  adduced 

on  the  part  of  the  informant  &c but  if  any 

such  variance  shall  appear  to  the  Justice  or  Justices  present  to 
be  such  that  the  party  so  summoned  and  appearing  has  been 
thereby  deceived  or  misled,  it  shall  be  lawful  for  such  Justice 
or  Justices,  upon  such  terms  as  he  or  they  shall  think  fit,  to 
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adjourn  the  hearing  of  the  case*;  11  &  12  Vict.  c.  43,  s.  1, 
It  is  clear  that  in  all  cases  where  a  sufficient  information  has 
been  laid  (which  is  the  foundation  of  magisterial  jurisdiction 
as  regards  matters  criminal)  any  court  having  jurisdiction  as 
regards  time  and  place  may  at  any  time  call  upon  the 
defendant,  if  he  happens  to  he  before  them,  to  answer  the 
charge.  He  is  entitled,  as  of  course,  to  have  the  hearing 
adjourned  in  order  to  enable  him  to  prepare  his  defence  and 
obtain  the  attendance  of  witnesses,  but  otherwise  he  is  in 
exactly  the  same  position  as  if  he  had  appeared  in  obedience 
to  a  regular  summons  :  see  per  Field,  J.,  in  Blake  v.  Beach^ 
45  L.  J.  ^N".  S.  M.  C.  116,  and  R.  v.  Hughes,  supra.  What- 
ever objection  a  defendant  may  be  entitled  to  urge  upon  the 
score  of  irregularity  must  be  promptly  insisted  upon,  since  if 
he  waive  his  right,  taking  his  chance  of  a  decision  in  his 
favour,  it  is  too  late  afterwards  to  dispute  the  jurisdiction. 
And  this  consideration  applies  to  various  objections  which,  if 
raised  in  the  first  instance,  might  have  been  fatal  to  the 
charge ;  as,  for  example,  that  the  information  was  not  upon 
oath  in  a  case  where  it  is  required  to  be  so,  &c, 

4.  ConnseL — In  all  summary  proceedings,  both  informant 
or  complainant  and  defendant  are  at  liberty  either  to  conduct 
their  respective  cases  themselves  or  to  employ  counsel  or  a 
solicitor  for  that  purpose,  see  Solicitors.  No  person  who  has 
not  been  admitted  and  enrolled,  or  who  has  not  a  certificate 
in  force,  is  entitled  to  appear  in  the  latter  capacity ;  but  an 
articled  clerk,  having  a  written  authority  from  his  employer 
to  conduct  a  case,  is  usTidlly  permitted  to  do  so.  Either 
party  to  a  proceeding  may  give  his  evidence  as  a  witness 
while  acting  as  his  own  advocate ;  but  if  he  employ  profes- 
sional assistance  he  has  no  right  to  address  the  court  himself  in 
the  way  of  argument  (a).  And  it  is  to  be  observed  that  while, 

(a)  A  point  of  considerable  importance  was  recently  ruled  by 
Hawkins,  J.,  at  Leeds  Assizes  {Times,  Feb,  5,  1880).  His  lordship 
held  that  a  prisoner  defended  by  counsel  is  not  thereby  precluded  from 
giving  his  own  version  of  the  transaction  in  respect  of  which  he  is- 
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if  a  party  act  as  his  own  counsel,  he  is  not  precluded  from 
making  any  statement  which  may  appear  conducive  to  his 
own  advantage,  his  counsel  enjoys  no  such  licence,  but  must 
conform  to  the  rule  of  professional  advocacy,  that  nothing  is 
to  be  stated  in  address  which  it  is  not  intended  to  support  in 
evidence.  The  ofl&cer  of  the  guardians  of  a  union  may 
conduct  proceedings  on  their  behalf^  although  he  be  not  a 
solicitor;  and,  under  the  Public  Health  Act,  1875,  the  Local 
Authority  may  appear  before  any  court  by  their  clerk,  the 
Commissioners  of  Inland  Revenue  may  authorise  any  person 
to  represent  them,  and  under  the  Elementary  Education, 
Vaccination,  and  other  Acts,  any  member  of  the  defendant's 
family  is  permitted  to  appear  in  his  stead. 

6.  Court,  how  fax  Open.  Contempt — ^The  place  of  hearing, 
upon  any  summary  proceedings,  is  an  open  court,  to  which 
the  public  may  have  access,  so  far  as  it  will  conveniently 
contain  them.  But  Justices  have  always  exercised  a  discre- 
tion in  excluding  women  and  boys  during  investigations  at 
which  they  clearly  have  no  business  to  be  present.  Justices 
it  appears  have  no  power  to  commit  for  contempt  of  court, 
and  should  content  themselves  with  ordering  the  expulsion 
of  the  offender,  or  binding  him  over,  in  more  flagrant  cases, 
to  his  good  behaviour. 

6.  AdjoummeiLt. — Before,  or  during,  any  summary  pro- 
ceedings, any  one  Justice,  or  the  Justices  present,  may  ad- 
journ the  same  to  any  future  time  then  appointed,  and  in 
the  meantime  either  suffer  the  defendant  to  go  at  large,  or 
commit  him  to  gaol,  or  to  such  other  safe  custody  as  they 
may  think  fit,  or  discharge  him  upon  his  entering  into  a 

charged.  It  is  jobvions  that  it  may  be  to  his  immense  advantage  to  be 
allowed  to  offer,  in  his  own  words,  the  best  explanation  in  his  power. 
Nothing  is  more  flat  and  ineffectual  than  the  suggestion  of  counsel  that, 
'  as  he  is  instructed,'  such  and  such  were  the  facts.  Nobody  recognises 
the  voice  of  truth  in  the  plausible  accents  of  a  professed  advocate.  The 
storj,  told  at  second  hand,  becomes  a  simple  hypothesis  invented  for  the 
occasion. 
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recognisance,  either  with  or  without  sureties  for  re-appearance 
in  due  course.  There  is  no  statutory  limit  to  the  time 
during  which  a  hearing  may  be  thus  adjourned ;  in  which 
respect  the  process  differs  from  the  remand  of  a  person 
charged  with  an  indictable  offence  (see  page  26).  But  to 
commit  a  defendant  for  an  unreasonable  period  would  be 
a  clear  excess  of  jurisdiction.  And  if,  at  the  appointed 
time,  either  or  both  of  the  parties  fail  to  attend,  either 
personally  or  by  attorney,  the  Justices  present  may  pro- 
ceed with  the  case  as  if  such  party  or  parties  were  before 
them;  and,  if  the  informant  or  complainant  be  the  defaulter, 
may  dismiss  the  information  or  complaint  either  with  or  with- 
out costs.     See  also  page  36. 

7.  Witnesses. — [See  page  179.]  Any  witness  refusing  to 
be  sworn,  or  subsequently  to  answer  questions,  without 
sufficient  excuse,  may  be  committed  by  any  Justice  present 
to  the  gaol  or  House  of  Correction  for  not  exceeding  seven 
days,  unless  he  shall  in  the  meantime  consent  to  be  examined 
and  to  answer  (11  &  12  Vict.  c.  43,  s.  7).  The  above  applies 
only  to  witnesses  who  have  been  summoned  to  attend  and 
give  evidence;  and  it  is  extremely  doubtful  whether  a  Justice 
has  power  to  summon  an  unwilling  prosecutor,  although  he 
might  be  compelled  to  attend  by  Crown-office  subpoena. 
There  is  no  doubt,  however,  that,  when  present,  he  is  bound 
to  give  evidence  (14  &  15  Vict.  c.  99,  s.  2).  It  is  not  un- 
usual, upon  the  application  of  either  party,  to  order  the 
witnesses  on  both  sides  to  leave  the  court.  But,  if  this 
order  be  evaded  or  disobeyed,  it  would  be  obviously  unfair 
to  punish  the  person  chiefly  interested  by  rejecting  this  portion 
of  his  case.  The  question  of  Evidence  generally  will  be 
found  considered  under  that  head. 

8.  Alteration  in  Sentence.  Re-hearing. — ^Whenever  a 
conviction  is  required  to  be  made  by  two  or  more  Justices, 
such  Justices  must  be  present,  and  act  together  during  tluj 
whole  of  the  hearing  and  determination  of  the  case.  Conse- 
quently, any  alteration  in  a  sentence  once  pronounced  must 
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be  made  before  any  of  the  Justices  who  concurred  in  it  have 
quitted  the  court.  After  a  sitting  at  which  a  case  is  disposed 
of  upon  the  merits  has  come  to  an  end,  it  is  iinally  disposed 
of  so  far  as  they  are  concerned.  They  are  then/wwc^/  officio^ 
and  have  no  power  to  re-hear  it,  or  to  re-open  the  investiga- 
tion  upon  any  grounds. 

9.  Giving  time  for  Payment  of  Fines. — Justices  are  fre- 
quently requested  by  persons  convicted  to  allow  time  for  the 
payment  of  their  fines,  or  to  accept  the  amount  by  instal- 
ments. Provision  is  now  expressly  made  for  this  indulgence, 
under  the  Summary  Jurisdiction  Act,  see  pages  17  and  52. 

10*  Sureties  of  the  Peace. — ^It  sometimes  happens  that  at 
the  conclusion  of  a  case  the  Justices,  instead  of  inflicting 
punishment,  content  themselves  with  binding  over  the  de- 
fendant, or  possibly  both  parties,  to  keep  the  peace.  This 
they  are  at  liberty  to  do  even  after  a  charge  of  assault  has 
been  dismissed  and  a  certificate  granted  (page  15).  With 
regard  to  the  practice  under  the  Summary  Jurisdiction  Act, 
see  Sureties. 

Various  matters  of  Practice,  arising  at  the.  successive  stages 
of  Summary  Procedure  and  in  the  course  of  committal  for 
trial,  will  be  found  incidentally  touched  upon  in  the  chapters 
devoted  to  Preliminary  Notes.  See  also  Summary  Jurisdic- 
tion.   We  will  now  pass  to  the  consideration  of  some  few 

MATTERS    OP    PRINCIPLE. 

U.  Justice  Interested. — Nemo  potest  esse  simul  actor  et 
judex — *  It  is  against  reason,  if  wrong  be  done  to  any  man, 
tihat  he  thereof  should  be  his  own  judge,'  Co.  Litt.  A  Justice 
should  carefully  refrain  from  taking  part  in  any  proceeding 
in  which  he  has  the  slightest  individual  interest,  and  *  when- 
ever there  is  a  real  likelihood  that  he  would,  from  kindred  or 
any  other  cause,  have  a  bias  in  favour  of  one  of  the  parties, 
it  would  be  very  wrong  in  him  to  act '  (per  Blackburn,  J., 
R.  V.  Rand,  35  L.  J.  M.  C.  157).  Such  a  performance  as 
that  of  the  Justice,  who  tried  and  sentenced  one  of  his  own 
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ploughmen  for  breach  of  contract  with  himself,  could  hardly 
occur  again.  The  following,  however,  affords  a  useful 
caution.  By  30-1  Vict.  c.  115  (since  repealed),  a  Justice  was 
declared  not  to  be  incapable  of  acting  upon  the  trial  of  an 
offence  arising  under  any  Act  to  be  put  in  execution  by  a 
Local  Board,  by  reason  only  of  his  being,  as  a  ratepayer, 
indirectly  interested  in  any  penalty  which  might  be  inflicted. 
An  information  was  laid  by  a  Local  Board  for  polluting  a 
stream.  The  Chairman  of  this  Board,  who  was  also  a  Justice, 
injudiciously  omitted  to  withdraw  during  the  hearing.  He, 
however,  abstained  from  taking  any  part  in  the  proceedings, 
or  in  the  conviction  which  followed.  The  Court  of  Queen's 
Bench,  disregarding  the  latter  consideration,  held  that,  while 
there  was  no  direct  personal  interest,  there  was  an  unmis- 
takeable  bias,  and  that  he  was  really  sitting  as  Justice  in  a 
43ase  in  which  he  was  interested.  The  conviction  was  set 
aside  accordingly,  and  he  was  ordered  personally  to  pay  the 
-costs.  No  Justice  is  now  incapable  of  acting  in  any  matter 
Arising  under  the  Public  Hesdth  Act,  1876,  by  reason  of  his 
being  a  member  of  any  Local  Authority  (sec.  258).  But  in 
R.  V.  Milledge,  May  15,  1879,  4  Q.  B.  D.  332,  where  three 
members  of  a  Sanitary  Authority  had  acted  as  Justices,  the 
conviction  was  quashed.    *  This  section,'  said  Cockbum,  C.J., 

*  certainly  does  not  warrant  a  person  in  sitting  as  a  judge  in 
a  cause  in  which  he  is  prosecutor.'  Any  one  in  short  by 
whom  a  prosecution  has  been  directed,  or  who  has  taken  an 
active  part  in  its  institution,  or  who  has  such  a  substantial 
interest  in  its  result  as  makes  it  likely  that  he  has  a  personal 
leaning  towards  a  conviction,  has  clearly  no  business  upon 
the  adjudicating  bench.  See  R,  v.  Lee,  June  12,  1882,  9 
Q.  B.  D.  394,  and  the  judgment  of  Field,  J.,  in  i?.  v.  Mayor 
and  JJ.  of  Deal,  supra,  p.  145.  Justices,  therefore,  must 
be  careful  how  they  accept  the  frankest  (apparent)  statutory 
authority  for  a   course  of   action  in  contravention  of    the 

*  natural  equity '  enforced  by  the  above  maxim.  A  Justice 
who  may  be  a  shareholder  in  a  railway  company  making  or 
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interested  in  a  charge,  is  disqualified  from  taking  part  in  the 
proceedings ;  and,  if  member  of  a  school-board,  ought  not  ta 
be  present  during  the  hearing  of  a  case  instituted  by  such 
board.  Any  objection  upon  the  above  score  may  be  waived 
at  the  time  by  the  parties  themselves ;  and,  if  raised  after- 
wards, it  must  be  upon  sufficient  evidence  that  the  objecting 
party  was  unaware  of  such  ground  of  objection  at  the  hearing, 
and  that  there  was  nothing  in  his  conduct  from  which 
acquiescence  might  be  inferred.  He  must  not  take  the 
chance  of  a  decision  in  his  favour,  with  a  protest  all  the 
time  in  his  pocket. 

12.  Criminal  Intention. — Adu8  non  facit  reum  nisi  mens 
sit  rea — '  In  order  to  make  acts  criminal  they  must  be  done 
with  a  criminal  mind ;  and  this  criminality  of  mind  must 
always  be  alleged  in  the  pleadings,*  E,  v.  Aspinall,  Appeal, 
Feb.  21,  1877.  Every  man,  however,  is  supposed  to  under- 
stand the  laws  of  his  country,  except  upon  which  assumption 
laws  would  be  written  in  vain.  Every  infraction  of  these^ 
laws  is  therefore  prima  fade  evidence  of  a  guilty  motive, 
giving,  o£  course,  their  proper  weight  to  such  words  as 
*  wilfully,*  'knowingly,'  'maliciously,'  and  the  like,  when 
these  occur  in  a  statute.  Every  man  is  further  supposed  to* 
intend  the  natural  or  probable  consequence  of  his  act,  and 
cannot  shelter  himself  from  liability  under  the  plea  that  the 
result  was  such  as  he  never  expected.  He  is  also  responsible 
as  regards  things  which  he  is  bound  not  to  allow  to  happen, 
or  to  permit  to  be  done  by  others.  A  pawnbroker's  servant, 
as  such,  enjoys  perpetual  innocence,  as  all  his  sins  of  omission 
or  commission  pass  at  once  and  entire  upon  the  conscience  of 
his  master.  It  is  no  answer  to  a  criminal  charge  that  a  man 
was  mistaken  as  to  facts  which  he  was  bound  to  know  or 
take  notice  of  at  his  peril.  A  man  who  took  a  girl  under 
sixteen  out  of  her  father's  possession  was  convicted  of  the 
misdemeanour,  although  he  had  been  at  great  pains  to  satisfy 
his  own  mind,  and  obtained  what  was  really  very  reasonable 
evidence,  that  she  was  beyond  the  age  of  parentcd  control 
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13.  Claim  of  Bight.    Ouster  of  JnriBdictioiL — If  a  man 

be  brougM  before  Justices  charged  with  an  apparently 
wrongful  act,  and  his  answer  be  that  he  had  as  maMer  of  title 
a  right  to  do  the  act  complained  of,  it  is  manifest  that  the 
first  thing  to  be  settled  is  whether  this  answer  is  conclusive. 
At  any  rate,  it  would  be  clearly  wrong  to  punish  him 
criminally,  leaving  the  question  open  as  to  whether  he  was  a 
criminal  at  alL  But  a  point  of  title  is  one  which  it  does 
not  fall  within  the  province,  of  Justices  to  investigate.  Con- 
sequently, whenever  there  is  a  genuine  question  of  this 
description  open  between  prosecutor  and  defeAdant,  and  it 
appears  that  the  latter  acted  honestly  in  the  belief  that  he 
was  justified  in  doing  as  he  did,  Justices  have  no  power  to 
entertain  the  case.  The  prosecutor,  before  he  appeals  to 
their  summary  jurisdiction,  must  resort  to  his  civil  remedy, 
and  establish  his  right  to  prevent  or  punish  the  alleged 
grievance.  It  is  for  the  Justices  themselves  to  decide,  upon 
the  general  evidence  before  them,  whether  the  -act  charged 
was  done  iu  the  exercise  of  a  bond  fide  claim  of  right  They 
are  not  to  accept  the  mere  statement  of  the  defendant,  and 
should  disregard  it  altogether  where,  upon  his  own  showing 
or  from  other  plain  considerations,  it  is  clear  that  'Such 
assertion  is  groundless.  .  On  the  other  hand,  if  the  defendant 
can  sufficiently  support  his  allegation  to  induce  a  doubt,  it  is 
enough  to  stay  the  jurisdiction,  and  the  parties  should  be 
dismissed  to  try  their  rights  elsewhere.  See  Newcomhe  v. 
Fewins,  Appeal,  Nov.  7,  1876,  41  J.  P.  681,  and  Assault, 
page  88. 

14.  £es  Judicata. — Nemo  bis  vexari^  &g.  A  defendant 
must  not  be  called  to  account  a  second  time  for  the  same,  or 
substantially  the  same,  ground  of  information  or  complaint. 
A  man  was  convicted  of  *  wilful  misbehaviour  causing  hurt,' 
under  the  Highway  Act,  he  having  struck  the  horse  ridden 
by  the  prosecutor.  The  latter  afterwards  obtained  a  second 
conviction  against  his  assailant  under  another  Act  for  the 
assault  upon  himself  involved  in  the  transaction.     But  this 
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second  conviction  was  quashed  upon  the  above  ground.  See 
also  R.  V.  Blmmt^  Q.  B.,  May  12,  1879.  'The  true  test 
as  to  whether  a  previous  conviction  is  a  bar,  is  to  inquire 
whether  the  evidence  necessary  to  support  the  second  pro- 
ceedings would  have  been  sufficient  to  procure  a  conviction 
upon  the  first';  K  v.  Drury,  18  L.  J.  M.  C.  183.  The 
certificate  already  alluded  to  (p.  16),  as  given  where  a  charge 
is  dismissed,  is  the  proper  answer  to  ulterior  proceed- 
ings. Otherwise  the  defendant  must  show  that  the  case  was 
disposed  of  *  upon  the  merits,'  since  if  merely  dismissed  for 
want  of  form  or  upon  some  other  technical  ground  the 
adjudication  is  not  final,  and  a  second  information  or  com- 
plaint may  be  resorted  to.  And  in  cases  of  bastardy,  as  may 
be  seen  elsewhere,  a  second  application  may  sometimes  be 
made  after  the  first  has  failed.  It  is  not  necessary  that  the 
previous  proceedings  should  have  been  in  the  same  court 
See  also  pages  88,  311. 

PEEVENTIOH  OF  CBIME.  The  Act  of  1871  bearing 
this  name  (34-5  Vict  c.  112)  contains  a  variety  of  provisions 
with  reference  to  persons  of  the  criminal  class.  It  deals 
with  the  supervision  and  obligations  of  convicts  on  licence 
(ticket-of -leave  men),  with  the  registration  and  photographing 
of  criminals,  the  consequences  of  second  convictions,  the 
harbouring  of  thieves,  children  of  convicts,  search  for  stolen 
property,  &c.  The  statute  in  its  integrity  scarcely  falls 
within  the  compass  of  these  notes,  more  especially  as  many 
of  its  more  important  clauses  are  dealt  with  elsewhere. 
We  may  mention,  however,  that  a  person  convicted  upon 
indictment  for  the  second  time  of  felony  or  other  *  crime,' 
as  defined  by  sec.  20,  is  not  only  liable  to  be  placed  under 
police  supervision  (sec  8),  but  that  he  continues,  during 
seven  years  after  the  expiration  of  his  second  sentence, 
under  a  peculiar  ban.  He  is  punishable,  for  example,  with 
twelve  months'  hard  labour,  should  a  court  of  summary 
jurisdiction  be  of  opinion  that  he  is  '  getting  his  livelihood 
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by  dishonest  means,'  (sec.  7).  And  he  may  be  arrested 
without  warrant  upon  the  spot  by  any  constable,  or  owner 
or  occupier  of  the  premises  or  his  servant,  and  dealt  with 
in  like  fashion  if  found  in  any  dwelling-house,  yard,  shop, 
garden,  nursery-ground,  &c.,  *  without  being  able  to  account, 
to  the  satisfaction  of  the  court  before  whom  he  is  brought, 
for  his  being  found  on  such  premises.' 

The  following  extracts  from  a  letter  written  by  the  High 
Constable  of  Cheshire,  which  appeared  not  long  since  in  the 
TimeSy  contain  some  curious  information: — 

*It  is  estimated  upon  data  which  ensure  substantial 
accuracy,  that  there  are  at  large  in  this  country  about  40,000 
individuals  who  are  either  known  thieves  or  under  the 
suspicion  of  the  police.  Nearly  3,000  are  liberated  from  the 
convict  prisons  alone  every  year,  a  large  proportion  of  whom, 
notwithstanding  police  and  other  precautions,  are  lost  in  the 
crowd  until  they  find  themselves  back  in  prison  again. 

*  Twenty  years  ago  the  police  established  what  are  known 
as  "  routes,"  and  many  an  old  bird  has  been  recognised  by 
that  means.  When  a  prisoner  has  been  arrested,  and  it  is 
suspected  from  his  familiarity  with  prison  rules  and  for  other 
reasons  that  he  is  known  to  the  police,  notwithstanding  his 
air  of  pastoral  simplicity,  he  is  photographed  and  his 
**  picture  "  is  circulated.  In  a  few  days  it  is  returned  with 
an  accumulation  of  information  signally  fatal  to  the  prisoner's 
assumed  innocence,  and  largely  in  the  public  intei-est.  Instead 
of  a  "  moon "  (month)  in  the  local  gaol,  he  finds  himself 
before  a  jury  as  an  old  ofiFender,  and  ultimately  back  again 
to  a  convict  estabHshment. 

*  The  "Habitual  Criminals  Eegister  "  is  an  imposing-looking 
tome.  In  six  years  and  a-half  the  names  of  nearly  180,000 
persons  were  registered  in  its  pages.  In  every  case  the 
criminal  had  been  more  than  once  convicted  on  indictment 
for  serious  crime  against  the  community. 

'  The  lat-est  attempt,  however,  to  checkmate  and  deal  with 
the  habitual  criminal  is  the  "Eegister  of  their  distinctive 
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marks  and  peculiarities."  The  name  only  has  proved  an 
uncertain  means  of  tracing  their  antecedents.  It  is  found, 
however,  that  very  many  of  these  people  hear  ahout  with 
them  some  mark  or  peculiarity  which  answers  much  hetter. 
Thus,  of  2,914  people  who  were  liherated  in  1876,  nearly 
one-half  were  indelibly  stamped  in  this  way,  and  this  infor- 
mation is  now  carefully  arranged  in  the  new  register.  A 
thief  may  assume  any  name  he  may  think  proper;  the 
chances  are  ahout  even  that  he  is  ear-marked  and  known 
more  certainly  than  by  name.  The  register  is  a  curiously 
interesting  production.  The  first  issue  shows  who  are 
"deaf,"  "very  deaf,"  "men  of  colour,"  "blind  of  one  or 
both  eyes,"  those  who  "squint,"  or  have  a  "glide"  or  a 
"  cast "  in  their  organs  of  vision.  Twenty-five  per  cent,  have 
"broken  or  crooked  noses,"  and  a  few  have  their  "ears  slit." 
'  The  mania  for  tattooing,  from  which  it  will  be  remembered 
even  "the  Claimant"  was  not  free,  exists  largely  among 
thieves.  There  is  first  of  all  the  D  (deserter  from  the  army), 
which  occurs  very  frequently ;  two  D's,  almost  equally  so, 
and  sometimes  even  three.  B  C's  (bad  character)  appear  on 
the  left  sides  of  a  sufficient  number  to  justify  the  conclusion 
that  a  bad  soldier  is  often  something  more.  The  variety  of 
marks  upon  the  chest  is  very  extensive  .  .  .  the  arms 
are  frequently  used  for  this  kind  of  art,  every  fourth  criminal 
being  tattooed  with  some  device.  .  .  .  Among  others, 
we  come  upon  such  as  "Mary,"  "In  memory  of  my 
parents,"  "Snow,"  "Love,"  and  even  "Liberty,"  with  mixed 
feelings.' 

PRINCIPAL  AND  ACCESSOEY.  Since  the  foundation 
of  all  summary  jurisdiction  must  be  discovered  in  the 
statute-book,  it  follows  that  no  punishment  can  be  awarded, 
under  this  process,  to  the  person  who  merely  advises  or  pro- 
motes the  commission  of  an  offence,  without  some  special 
enactment.  It  is  provided  accordingly  in  Jervis'  Act  (No.  2), 
Bee.  5,  that  'every  person  who  shall  aid,  abet,  counsel,  or 
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procure  the  commission  of  any  offence  wMch  is,  or  hereafter 
shall  be  punishable  on  summary  conviction,  shall  be  liable 
to  be  proceeded  against  and  convicted  for  the  same,  either 
together  with  the  principal  offender,  or  before  or  after  his 
conviction ;  and  shall  be  liable  on  conviction  to  the  same  for- 
feiture and  punishment  as  such  principal  offender,'  and  may 
be  proceeded  against  either  in  the  county,  &c.,  where  such 
principal  offender  may  be  convicted,  or  in  that  in  which  the 
offence  of  aiding,  &c.,  may  have  been  committed.  But  the 
principal  offence  mtist  have  been  actually  committed;  although 
the  offender  need  not  have  been  punished. 

Indictable  Offences. — ^Every  one  is  principal  to  an  offence, 
whether  felony  or  misdemeanour,  who  (i)  actually  commits 
it,  cr  (ii)  aids  or  abets  its  actual  commission,  or  (iii)  counsels 
or  procures  such  commission. 

Persons  guilty  of  (ii)  and  (iii)  are  sometimes  described  as 
principals  in  the  second  degree ;  while  (iii)  is  sometimes  said 
to  be  an  *  accessory  before  the  fact.*  But,  so  far  as  punishment 
is  concerned  they  are  all  in  the  same  boat  (24-6  Vict.  c.  94). 

The  expression  *  accessory  after  the  fact  *  is  applied,  in  the 
case  of  felony,  to  any  one  who  receives  or  assists  the  felon, 
with  knowledge  of  his  crime,  and  with  the  view  of  enabling 
him  to  escape  justice.  This  is  in  itself  a  felony,  punishable, 
generally,  with  two  years*  hard  labour.  An  accessory  after  the 
fact  to  murder  is,  however,  liable  to  penal  servitude  for  life. 

A  Justice  has  no  authority  to  promise  pardon  to  an  accom- 
plice who  wishes  to  save  his  own  skin  by  rounding  on  his 
companion  in  crime.  He  should  commit  him  for  trial  in  the 
usual  manner ;  and,  if  his  evidence  seem  to  be  necessary  to 
ensure  conviction  of  the  principal  offender,  should  direct  that 
the  fact  be  mentioned  at  the  assizes  or  quarter  sessions, 
before  the  bill  is  submitted  to  the  grand  jury.  It  is  then  in 
the  discretion  of  the  court  to  allow  him  to  be  examined  as  a 
witness  upon  such  bill,  although  he  does  not  by  thus  giving 
evidence  acquire  any  legal  right  to  a  pardon  for  his  own  share 
in  the  business. 
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PBISOHS.  By  the  41-2  Vict  c.  21  a  radical  change  was 
effected  in  our  prison  system,  so  far  as  regards  the  local  (as 
distinguished  from  convict)  establishments.  All  county  and 
borough  prisons — the  appointment  of  aU  officers — the  control 
and  custody  of  all  prisoners,  together  with  all  incidental 
powers,  were  withdrawn  from  the  hands  of  Justices  in 
Quarter  Sessions,  and  transferred  to  the  Secretary  of  State. 
Subject  to  his  control,  the  general  superintendence  of  these 
places  of  confinement  was  made  over  to  five  '  Prison  Com- 
missioners,' by  whom  all  acts  are  in  future  to  be  done  which 
may  be  necessary  for  the  maintenance  of  prisons  and  prisoners 
within  their  jurisdiction.  In  these  gentlemen  are  likewise 
vested  all  powers  which  in  days  gone  by  were  exercised  by 
*  Visiting  Justices,*  whose  office  exists  no  more.  The  sacri- 
fice to  centralisation  is  complete.  The  sole  and  subordinate 
function  assigned  to  Justices,  under  the  recent  Act,  is  as 
members  of  a  *  Visiting  Committee,'  annually  appointed  for 
every.prison.  In  this  capacity  they  are  invited  to  co-operate, 
generally,  with  the  Commissioners  in  promoting  the  efficiency 
of  the  service,  and  to  exercise  a  certain  amount  of  delegated 
authority,  in  the  way  of  internal  discipline  and  the  care  of 
prisoners. 

Visiting  Committees  for  counties  are  appointed  at  quarter 
sessions  in  December.  The  appointment  in  boroughs  takes 
place  at  special  sessions,  held  at  the  same  time.  Meetings  at 
the  prison  are  usually  held  once  a  fortnight.  It  is  the  duty 
of  each  committee,  among  other  things,  to  hear  and  adjudi- 
cate upon  any  report  made  by  the  Governor,  as  regards  the 
misconduct  of  any  prisoner.  He  is  himself  competent  to 
punish  many  minor  offences.  But  in  worse  cases  the  matter 
is  referred  to  the  committee,  who  after  taking  the  evidence 
of  the  warders,  &c.,  upon  oath  in  the  prisoner's  presence,  and 
hearing  his  defence,  may  order  him  to  be  confined  in  a  pun- 
ishment cell  for  not  more  than  14  days,  or,  in  the  case  of  a 
person  convicted  of  felony  or  sentenced  to  hard  labour,  to 
cori)oral  punishment.    The  number  of  lashes  which  may  be 
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inflicted  is  limited  to  18  in  the  case  of  a  person  under  18,  and 
to  36  if  over  that  age.  They  may  be  ordered  either  with  the 
'cat*  or  birch-rod,  except  as  regards  persons  under  18,  who 
are  only  to  be  submitted  to  the  latter. 

The  Grovemor  has  no  power  to  place  a  prisoner  in  irons, 
except  in  cases  of  urgent  necessity,  nor  must  he  keep  him 
*  under  mechanical  constraint '  for  more  than  24  hours  without 
an  order  in  writing  from  the  Visiting  Committee,  specifying 
the  time  during  which  such  restraint  is  to  continue. 

The  Committee  are  expected  to  visit  the  prison  at  frequent 
intervals,  and  to  hear  any  complaints  which  may  be  made 
to  them  by  prisoners.  A  prisoner,  at  his  request,  is  to  be 
hoard  privately.  For  this  purpose  (in  London)  its  mem- 
bers so  arrange  as  that  one  of  their  number  shall  in  each 
week  make  his  round  of  inspection  upon  a  day  and  at  an 
hour  selected  by  himself. 

The  Committee  may  at  their  discretion  allow  certain  extra  * 
indulgences  in  the  case  of  prisoners  awaiting  their  trial,  and 
of  *  misdemeanants  of  the  first  division.' 

Any  Justice,  whether  upon  the  committee  or  otherwise, 
having  jurisdiction  in  a  place  where  a  prison  is  situate,  or  in 
the  place  where  any  offence  in  respect  of  which  any  prisoner 
therein  confined  was  committed,  may  at  any  time  visit  and 
examine  such  prison,  and  enter  any  remarks  in  the  visitors'- 
book.  The  attention  of  the  Committee  is  to  be  drawn  to 
any  such  entries  at  their  next  meeting.  No  Justice,  however, 
is'  entitled  under  this  power  to  visit  any  prisoner  under  sen- 
tence of  death,  or  to  communicate  with  any  prisoner  except 
in  reference  to  his  treatment  in  prison. 
There  is  no  occasion,  for  present  purposes, 

'To  tell  the  secrets  of  our  prison-house*  (a), 

but  we  may  note  two  or  three  points  as  regards  the  treatment 
of  short-sentence  criminal  prisoners.     Justices,  who  may  not 

(a)  For  *  ft  prison  anecdote/  see  Appendix  XX 
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happen  to  be  members  of  Yisiting  Committees,  are  interested 
in  knowing  the  exact  force  of  sentences  which  they  are  com- 
pelled to  pass. 

"We  may  premise  that  persons  awaiting  trial,  who  are  con- 
fined for  safe  custody  only,  are  neither  considered  nor  treated 
as  criminal  prisoners,  from  whom  they  are  kept  apart.  They 
are  treated  with  every  consideration  and  indulgence  consistent 
with  the  necessary  conditions  of  prison  life.  The  same 
observations  apply  to  *  misdemeanants  of  the  first  division,' 
who  are  persons  convicted  but  not  sentenced  to  hard  labour, 
and  who  are  specially  directed  to  be  placed  in  this  category 
by  the  court  at  their  trial.  *  Debtors  *  stand  upon  the  same 
exceptional  footing.  These  are  persons  imprisoned  for  non- 
compliance with  an  Order  of  Justices  to  pay  a  non-penal  sum 
of  money,  or  in  default  of  finding  sureties  when  required  to 
do  so. 

A  convicted  prisoner  is  supplied  with  a  complete  prison 
suit,  which  he  is  required  to  wear.  During  the  whole  of  his 
sentence,  if  it  does  not  exceed  one  month,  and  during  one 
month  if  it  does,  he  is  required  to  sleep  upon  a  plank  with- 
out mattrass.  The  gradual  remission  of  this  inhospitable 
treatment  may  be  earned  by  his  industry  after  one  month. 
Every  male  prisoner  sentenced  to  hard  labour  is  kept  at 
labour  of  the  first,  or  severer,  class  during  the  whole  of  his 
sentence,  if  it  does  not  exceed  one  month,  or  during  one 
month  if  he  has  longer  to  serve.  The  privilege  of  remission 
to  hard  labour  of  the  second  class  is  not  granted  at  all  unless 
duly  earned. 

Hard  labour  of  the  first  class  may  consist  of  work  at  the 
tread-wheel,  crank,  or  capstan.  Or  it  may  be  exacted  in 
that  ingenious  form  of  mental  and  bodily  torture  known  as 
*  shot-drill.'  Where  no  such  appliances  are  employed,  the 
picking  of  3  lb.  weight  of  oakum  is  usually  enforced  as  a 
substitute.  The  small  faggot  of  old  rope  which  contains  this 
quantity  looks  innocent  enough.  The  amount  of  pain  and 
punishment  involved  in  untwisting  it,  and  the  astonishing 
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aspect  of  the  result,  may  easily  be  made  matter  of  private 
experiment. 

Ordinary  Diet. — ^Prisoners  sentenced  to  seven  days  or  less 
are  placed  upon  diet  No.  1,  viz.,  8  oz.  of  bread  for  breakfast, 
1^  pint  of  stirabout  (containing  3  oz.  of  oatmeal  and  3  oz.  of 
Indian  meal)  for  dinner,  and  8  oz.  of  bread  for  supper. 

Prisoners  sentenced  for  more  than  seven  days,  and  not 
more  than  a  month,  are  placed  upon  No.  1  diet  for  the  first 
week.  During  the  remainder  of  their  term  they  are  pro- 
moted to  No.  2,  which  consists  of  6  oz.  of  bread  and  1  pint  of 
gruel  for  breakfast ;  6  oz.  of  bread,  and  8  oz.  either  of  potatoes 
or  suet  pudding,  or  half  pint  of  soup  for  dinner.  Supper 
the  same  as  breakfast.  In  the  case  of  men  without  labour, 
women,  and  boys  under  16,  5  oz.  of  bread,  instead  of  6,  is 
given.  Prisoners  sentenced  for  more  than  one  month,  and 
not  more  than  four,  are  placed  upon  No.  2  diet  for  the  first 
month,  after  which  they  are  advanced  to  No.  3,  in  which 
3  oz.  of  meat  for  the  first  time  appears,  once  a-week,  in  the 
menu.  There  is  a  fourth  scale  applicable  to  the  case  of  more 
protracted  sentences. 

Punisliment  Diet  is  of  three  classes.    No.  1  consists  of 

1  lb.  of  bread  per  diem,  with  water  d  discretion.  No  labour 
is  exacted  on  this  primitive  fare,  which  is  to  be  varied  after 
3  days,  for  an  equal  term  of  No.  2,  below,  and  so  on ;  but 
no  punishment  of  this  kind  is  to  be  prolonged  for  more  than 
15  days. 

No.  2,  or  *  stirabout  diet,'  comprises  a  breakfast  of  8  oz.  of 
bread,    dinner  of  1  pint  of  stirabout   (2  oz.  oatmeal   and 

2  oz.  Indian  meal),  with  8  oz.  of  potatoes.  Supper  8  oz.  of 
bread.  This  diet  may  be  ordered  for  21  days  ;  after  which 
the  prisoner  enjoys  an  interval  of  one  week's  ordinary  meals, 
according  to  his  class,  before  returning  to  it  for  14  more, 
if  his  punishment  extends  to  the  extreme  period  of  42 
days. 

No.  3,  *full  stirabout  diet,'  implying  a  rather  more 
liberal  allowance,  may   be  ordered,   with   a  corresponding 
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interval,  for  84  days.    This  is  supposed  to  be  sufficient  for 
the  performance  of  a  full  daily  task  of  hard  labour. 

PEOSECITTIOH  OF  OFFENCES  ACT,  1879.  Under 
this  Act  (42-3  Vict.  c.  22),  to  take  effect  from  the  1st  of 
Jan.,  1880,  the  Secretary  of  State  was  empowered  to  appoint 
an  officer  to  be  called  the  Director  of  Public  Prosecutions. 
The  duty  of  this  functionary,  under  the  superintendence  of 
the  Attomey-Cjeneral,  is  to  undertake  or  carry  on  criminal  pro- 
ceedings in  any  court,  and  to  give  such  advice  and  assistance 
to  persons  concerned  in  any  proceeding  of  the  kind,  as  may 
be  prescribed  by  regulations  to  be  made  by  the  Attorney- 
General  with  the  approval  of  the  Lord  Chancellor  and  a 
Secretary  of  State.  Nothing  is  to  interfere  with  the  right  of 
any  person  to  institute  or  carry  on  criminal  proceedings  upon 
his  own  account. 

It  is  provided  by  sec.  5  that  4t  shaU  be  the  duty  of  every 
Clerk  to  a  Justice  or  to  a  police  court  to  transmit,  in  accord- 
ance with  the  regvlationa  under  this  Act,  to  the  Director  of 
Public  Prosecutions,  a  copy  of  the  information  and  of  all 
depositions  and  other  documents  relating  to  any  case  in  which 
a  prosecution  for  an  offence  instituted  before  such  Justice 
or  Court  is  withdrawn,  or  not  proceeded  with,  within  a 
reasonable  time.' 

Eegulations  have  been  issued  (15  Jan.  1880);  but  they 
are  applicable  exclusively  to  'such  class  of  cases  as  have 
hitherto  been  conducted  by  the  Solicitor  of  the  Treasury  by 
order  of  the  Secretary  of  State,  and  to  other  cases  for  the 
proper  conducting  of  which,  in  his  (the  Public  Prosecutor's) 
opinion,  the  ordinary  mode  of  prosecution  is  insufficient.' 

In  a  letter  addressed  to  aU  the  Quarter  Sessions  (20  Sept. 
1879),  the  Home  Secretary  observes : — *It  is  not  intended 
that  the  new  system  should  supplant,  but  only  supplement, 
the  system  at  present  in  use.  In  the  great  majority  of  cases 
there  will  be  no  need  .for  the  interference  of  the  Director.' 
,     ,     .     *As  one  great  object  of  the  Act  is  to  prevent  the 
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possibility  of  a  prosecution  being  compounded  by  means  of 
improper  collusion  or  otherwise,  whenever  such  possibility 
appears  to  the  Magistrate  or  to  the  Police  to  be  the  case  they 
are  requested  at  once  to  communicate  with  the  Director  of 
Public  Prosecutions/ 

J.  B.  Maule,  Esq.,  Q.C.,  was  appointed  to  this  ofl&ce  on 
the  1st  of  Jan.  1880. 

PUBLIC  HEALTH  ACT,  1876.  Springing  as  it  did  from 
the  ashes  of  many  previous  Local  Government  Acts,  which  it 
extinguished  at  its  birth,  there  is  a  fascination  about  this 
important,  elaborate,  and  comprehensive  Code.  It  resembles 
the  proclamation  of  a  benevolent  despot,  ordaining  all  things 
aright  The  idea  is,  that  there  shall  not  throughout  all 
England  be  a  spot  in  which  a  man  is  not  compellable,  by 
Local  Authority,  to  take  care  of  his  own  health,  and  to  abstain 
from  disarranging  that  of  his  neighbours.  Nothing  is  done 
by  halves.  He  may  build  his  new  house,  like  a  Spanish 
railway- station,  without  a  cabinet  upon  the  premises.  But 
the  Inspector  of  Nuisances  will  drop  in  with  his  plumbers, 
and  not  only  find  room  for  that  indispensable  apartment,  but 
leave  him  under  no  sort  of  obligation  in  respect  of  the  cost. 
He  may  require  no  water-supply,  or  propose  to  content  himself 
with  less  than  is  really  necessary  for  cleanliness  and  cooking. 
But  the  Local  Authority  will  not  allow  him  to  economise  in 
this  dangerous  direction,  and  will  furnish  him  with  a  useful 
cistern,  upon  the  usual  t^rms.  A  dust-bin  he  must  have  of 
course.  But  he  must  not  be  his  own  dustman,  or  he  will 
get  into  trouble.  An  appointed  officer  has  a  vested  interest 
in  everything  of  that  description  produced  upon  the  premises. 

We  will  endeavour,  in  as  few  words  as  possible,  to  give  an 
epitome  of  the  Act,  so  far  as  the  matter  lies  between  the 
Local  Authority  and  the  public  at  large.  Its  provisions  are 
full  of  interest  both  to  the  Justice  and  the  general  reader. 
To  the  former,  indeed,  a  correct  view  of  their  broad  tenour  is 
indispensable.     The  Local  Authority  may  command  ;  but  it 
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is  to  the  sword  of  summaiy  jurisdiction  that  they  must 
appeal  when  their  edicts  are  disputed  or  disoheyed. 

AUTHORITIES    FOR  EXECUTION   OP  ACT. 

The  first  thing  that  strikes  us,  then,  is  the  division  of  all 
England  into  Urban  and  Eural  Sanitary  Districts,  governed 
respectively  by  a  body  of  home-rulers,  called  Urban  and 
Rural  Sanitary  Authorities. 

Urban  Districts. — The  following  are  declared  to  be  Urban 
Districts,  viz. : — 

(1)  Boroughs; 

(2)  Improvement  Act  Districts  (constituted  before  1875)  ; 

(3)  Local  Government  Districts  (whenever  constituted). 
It  may  happen,  of  course,  that  any  one  of  these  places 

is  included,  either  wholly  or  partially,  within  the  area  of 
another.  Provisipn  is  made  for  this  contingency,  with  which 
it  is  not  necessary  for  present  purposes  to  embarrass  our 
story. 

The  Sanitary  Authority  of  a  borough,  for  the  purposes  of 
the  Act,  are  its  Mayor,  &c.,  in  council ;  that  of  an  Improve- 
ment District  are  the  Commissioners  ;  that  of  a  Local  Govern- 
ment District,  the  Local  Board.  Every  Local  Board,  and  any 
Improvement  Commissioners,  are,  in  their  capacity  as  Urban 
Authorities,  to  continue  to  be  or  become  bodies  corporate, 
with  the  usual  privileges  of  name,  perpetual  succession,  and 
a  common  seaL 

Eural  Districts. — The  area  of  any  union  which  is  not 
coincident  in  area  with  an  Urban  District — or  so  much  of  it 
as  lies  outside  such  district,  if  intermixed — is  to  constitute  a 
Rural  Sanitary  District,  and  the  Guardians  of  the  Union  are 
its  Sanitary  Authority  (sec.  9).  It  may  be  observed  that  the 
last-mentioned  body,  or  a  certain  proportion  of  the  rate-payers 
of  their  union,  may,  if  dissatisfied  with  their  lot,  address  the 
Local  Government  Board  upon  the  subject.  And  the  latter 
is  authorised  to  direct  that  to  all  intents  and  purposes  their 
Rural  District  shall  become  Urban,  and  may  invest  its  rulers 
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with  all  the  rights  and  powers  of  an  Urban  Authority  (sec. 
276). 

It  would  be  impossible,  in  these  few  pages,  to  do  more 
than  thus  indicate  the  various  classes  who,  for  sanitary  pur- 
poses, form  the  Local  Authorities  of  the  districts  which  are 
committed  to  their  sway.  For  matters  appertaining  to  the 
election  of  Local  Boards — ^the  conduct  of  business  in  general 
— the  appointment  of  Medical  Officers  of  Health,  Lispectors 
of  Nuisances,  and  other  officials,  &c.,  reference  must  be  made 
to  the  Act  itself  (see  sees.  189 — 206,  and  Schedules,  1,2,  3, 
&c.).  The  same  observation  will  apply  to  many  matters 
which  form  part  of  the  internal  machinery  of  the  Act.  We 
must  confine  ourselves,  as  already  announced,  to  those  in 
which  the  interference  of  a  Justice  is  most  frequently  required, 
or  which  lie  strictly  between  the  Local  Authority  and  the 
general  public. 

Legal  Proceedings. — All  offences  and  penalties  may  be 
respectively  prosecuted  and  recovered  (by  distress)  before  two 
Justices  in  petty  sessions,  or  a  stipendiary  magistrate.  Pro- 
ceedings are  not  to  be  taken  for  a  penalty,  except  hy  some 
jparty  aggrieved,  or  by  the  Local  Authority,  without  the  consent 
of  the  Attorney-General.  Penalties  (not  specially  provided  for) 
go  to  the  Local  Authority,  x)r  half  to  any  informer.  Appeal 
to  Quarter  Sessions  (sees.  251 — 269). 

No  Justice  is  to  be  deemed  incapable  of  acting  by  reason 
of  his  being  a  member  of  any  Local  Authority,  or  on  account 
of  his  interest  as  a  ratepayer  (sec.  258) ;  but  a  conviction  in 
which  members  of  a  Sanitary  Authority  take  part,  may  be 
quashed — the  same  persons  having  acted  both  as  prosecutors 
and  judges :  see  Practice,  11. 

SANITARY  PROVISIONS. 

Sewers  and  Drains. — Subject  to  certain  exceptions,  all 
existing  and  future  sewers  and  drains  of  every  description 
(except  house  drains),  within  their  district,  are  vested  in  the 
Local  Authority,  who  are  bound  to  keep  them  in  repair  and 
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to  make  such  additional  sewers  as  may  be  necessary,  with 
the  most  extensive  powers  for  that  purpose.  As  r^ards  this 
branch  of  their  duty,  see  an  important  decision  in  Glossop  y. 
Heston  Local  Board,  May  8,  1879,  12  Ch.  D.  102.  They 
have  authority  to  enforce  the  drainage  or  to  alter  the  existing 
drainage  of  private  houses,  and  in  Urban  Districts  to  compel 
the  proper  drainage  of  newly-erected  buildings,  under  a 
penalty  of  £50  (sees.  13—26). 

Disposal  of  Sewage. — For  the  purpose  of  receiving, 
storing,  or  otherwise  disposing  of  sewage,  the  Local  Autho- 
rity may  construct  works,  purchase  land,  and  enter  into 
contracts,  &c.  (sees.  27 — 34). 

Privies,  Water-closets,  &c. — No  house  may  be  erected  or 
rebuilt  without  a  sufficient  water-closet,  earth-closet,  or  privy, 
and  an  ash-pit  properly  fitted,  imder  a  penalty  of  £20.  And 
if  any  house  be  erected  without  these  conveniences,  the 
Local  Authority  may,  after  notice  to  the  owner  or  occupier  to 
provide  the  same,  proceed  in  default  to  construct  them  at 
the  owner's  expense  (sees.  35 — 41).  The  same  authority, 
upon  complaint  that  any  drain  or  closet  is  a  nuisance  and 
injurious  to  health,  may  cause  their  inspector  to  enter  and 
examine  the  premises  £uid,  if  necessary,  cause  all  defects  to  be 
made  good  at  the  owner's  expense. 

Scavenging  and  Cleansing. — ^Every  Local  Authority 
may  imdertake  or  contract  for  the  removal  of  house  refuse 
and  the  cleansing  of  ash-pits,  privies,  cesspools,  &c.  Any 
person  himself  removing  any  part  of  such  produce  is  liable  to 
a  penalty  of  £5,  unless  the  same  be  wanted  by  him  for  sale 
or  for  his  own  use.  Any  Local  Authority,  who  have  imder- 
taken  this  duty,  are  bound  to  remove  and  cleanse,  &c.,  within 
seven  days  after  notice  in  writing  from  the  occupier  of  any 
house,  or  are  liable  to  him  in  a  penalty  of  5«.  per  day. 
When  the  Local  Authority  do  not  themselves  undertake  the 
cleansing  of  foot-ways  adjoining  premises,  or  such  removal  or 
cleansing  as  above,  they  may  make  bye-laws  imposing  this 
duty  upon  the  occupier.     They  may  order  the  whitewashing, 
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&c.,  of  any  house  in  a  filthy  or  unwholesome  condition,  or 
to  check  infectious  disease.  And  any  Urban  Authority  may 
proceed  summarily  against  any  one  who  keeps  swine  in  a 
dwelling-house,  or  so  as  to  be  a  nuisance,  (see  Banbury  L. 
Board  v.  Page,  Q.  B.  Dec.  19,  1881,  46  J.  P.  184),  or  suffers 
any  stagnant  water  to  remain  in  his  cellar,  or  allows  the 
contents  of  any  privy  or  cesspool  to  overflow  or  soak  away. 
Provision  is  made  for  preventing  the  undue  accumulation 
of  manure,  &c.,  which,  if  not  removed  within  24  hours 
after  notice,  becomes  vested  in  the  Urban  Authority,  who 
may  also  order  the  periodical  cleansing  of  stables,  &C.9 
under  a  penalty  of  20«.  per  day  (sees.  42 — 50). 

Water  Supply. — ^Any  Urban  or  Kural  Authority  may 
provide  their  district  with  water,  and  are  at  liberty  to  construct 
water-works  and  dig  wells — to  lease  or  purchase  water-works 
—or  contract  for  a  supply.  For  the  above  purposes  certain 
'  Waterworks  Clauses  Acts '  are  incorporated. 

When  any  house  appears  to  the  Local  Authority  to  be 
without  a  proper  supply  of  water,  which  could  be  furnished 
at  reasonable  cost,  they  may  order  the  owner  to  obtain  it, 
and  in  default  may,  at  his  expense,  do  what  may  be  necessary 
for  that  purpose. 

All  public  cisterns,  pumps,  wells,  &c.,  are  vested  in  and 
placed  under  the  control  of  the  Local  Authority.  And  every 
Urban  Authority  is  answerable  for  the  provision  and  main- 
tenance of  all  fire  plugs,  and  the  necessary  machinery  and 
assistance  for  securing  an  efficient  supply  of  water  in  case  of 
fire  (sees.  51 — 69). 

Public  Health  (Water)  Act,  1878. — ^Upon  this  portion 
of  our  Act  is  engrafted  the  41-2  Vict.  c.  25,  the  key-note  of 
which  is  heard  in  the  following  provisions : — *  It  shaU  be 
the  duty  of  every  Eural  Sanitary  Authority  •  .  .  to 
see  that  every  occupied  dwelling-house  within  their  district 
has,  within  a  reasonable  distance,  an  available  supply  of 
wholesome  water  sufficient  f or  .  .  .  the  inmates'  (sec.  3), 
Power  is  given  to  enforce  this  accommodation  upon  the 
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o-vmer  accordingly,  subject  to  his  right  of  appeal  to  a  Court 
of  Summary  Jurisdiction,  or  to  the  Local  Government 
Board,  according  to  the  nature  of  the  objection  which  he  may 
raise  to  being  thus  accommodated.  '  And  it  shall  not,'  the 
Act  proceeds,  *  be  lawful  in  any  rural  district  for  the*  owner 
of  any  dwelling-house  which  may  be  erected  after  the  25th 
of  March,  1879  ...  to  occupy  or  permit  the  same  to 
be  occupied,  until  he  has  obtained  from  the  Sanitary 
Authority  of  the  district  a  certificate  that  there  is  provided 
within  a  reasonable  distance  of  the  house  an  available  supply 
of  wholesome  water,*  &c.  Should  this  certificate  be  refused 
the  owner  may  apply  to  two  Justices,  who,  if  of  opinion 
that  it  ought  to  have  been  granted,  may  authorise  the  occu- 
pation of  the  house.  Any  owner  occupying  in  defiance  of 
the  above  clause  is  liable  to  a  penalty  of  ^10  (sec.  6). 

Lastly,  the  Local  Authority,  if  they  have  ground  for 
believing  that  any  occupied  dwelling-house  is  .without  a 
proper  water  supply,  may  enter  the  premises  and  judge  for 
themselves.  And  all  the  above  duties  and  powers  which  are 
by  the  Act  conferred  upon  Eural  Authorities  only,  may,  by 
order  of  the  Local  Government  Board,  be  given  equally  to 
any  Urban  Authority  (sec.  11). 

Polluted  Wells. — To  return  to  the  principal  Act.  *  On  the 
representation  of  any  person  to  any  Local  Authority  that, 
within  their  district  the  water  in  any  well,  tank,  or  cistern, 
public  or  private,  or  supplied  from  any  public  pump,  and 
used  or  likely  to  be  used  by  man  for  drinking  or  domestic 
purposes  .  .  .  is  so  polluted  as  to  be  injurious  to  health, 
such  Authority  may  apply  to  a  Court  of  Summary  Jurisdic- 
tion for  an  order  to  remedy  the  same.'  This  order  may  be 
made,  upon  summons,  on  the  owner  or  occupier  of  the  pre- 
mises, if  the  well;  &c.,  be  private,  or  on  any  person  alleged  to 
be  interested  in  the  same,  if  public.  And  the  Justices  may 
direct  the  source  of  supply  to  be  closed,  or  make  such  other 
order  as  may  be  requisite  to  prevent  injury  to  health  (sea  70). 

Cellar  Dwellings. — No  one  may  let  or  occupy  separately 


PUBLIC  HEALTH  ACT.  383 

as  a  dwelling,  any  cellar,  vault,  or  underground  room,  built 
after  11th  August,  1875,  or  which  was  not  so  occupied  at 
that  date  (in  which  case  certain  sanitary  requisites  must  be 
complied  with).  Landlord  and  tenant  of  such  apartment 
each  liable  in  20*.  per  day  (sees.  71 — 75). 

Common  Lodging-houses. — ^Every  Local  Authority  must 
keep  a  register  of  all  such  within  the  district,  and  of  the 
number  of  lodgers  authorised  by  them  to  be  received.  No 
person  may  keep  such  house  unless  registered.  The  Local 
Authority  may  make  bye-laws  for  their  proper  management, 
and  notice  of  infectious  disease  must  at  once  be  given  to 
their  medical  officer  (sees.  76 — 89). 

Nuisances. — ^Various  *  nuisances,'  including  foul  drains, 
unclean  animals,  over-crowded  houses,  and  furnaces  emitting 
black  smoke,  are  defined  by  the  Act  The  Local  Authority 
are  to  cause  periodical  inspection  to  be  made  of  their  district, 
to  ascertain  what  nuisances  exist,  and  information  of  a 
nuisance  may  be  given  to  them  by  any  person  aggrieved,  or 
by  any  two  householders,  &c.  Should  such  nuisance  not  be 
abated  after  due  notice,  the  Local  Authority  must  complain 
to  a  Justice,  who  will  summon  the  person  complained  of 
before  a  Court  of  Summary  Jurisdiction,  who  may  by  their 
order  reqxdre  him  to  abate  the  nuisance  within  a  specified 
time,  or  may  prohibit  its  recurrence  and  direct  the  execution 
of  works  necessary  for  that  purpose,  or  may  both  require  its 
abatement  and  prohibit  its  recurrence,  and  may  further  im- 
pose a  penalty  not  exceeding  ^5  with  costs.  Should  the 
nuisance  be  such  as  to  render  a  house  imfit  for  human 
habitation,  the  court  may  prohibit  its  use  as  such  imtil  it  has 
been  rendered  fit  for  that  purposa  If  the  person  by  whose 
act  or  default  any  nuisance  has  arisen,  or  the  owner  or 
occupier  of  the  premises,  cannot  be  found,  the  order  of  the 
court  may  be  addressed  to  and  executed  by  the  Local 
Authority,  Complaint  may  be  made  direct  to  £tny  Justice 
of  the  existence  of  a  nuisance  by  any  pierson  aggrieved,  or  by 
any  inhabitant  or  owner  of  premises  within  the  district,  and 
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the  proceedings  thereupon  will  be  similar  to  those  following 
a  complaint  by  the  Local  Authority.  *  The  Local  Authority 
or  any  of  their  officers  shall  be  admitted  into  any  'premises 
for  the  purpose  of  examining  as  to  the  existence  of  any 
nuisance  thereon/  &c.,  between  9  a.m.  and  6  p.m.  Any 
Justice  may  (if  necessary)  make  an  order  for  admission, 
which  will  continue  in  force  until  the  nuisance  has  been 
abated  or  the  work  for  which  entry  was  necessary  has  been 
done.  Penalty  for  refusal  to  obey  order,  £5.  Provision  is 
made  in  the  matter  of  costs,  &c.,  as  between  owner  and 
occupier  of  premises  (sees.  91 — 111). 

Ships. — ^Every  British  ship  (except  on  H.  M.  service) 
lying  in  any  water  within  or  adjoining  the  district  of  a  Local 
Authority,  is  as  much  subject  to  its  jurisdiction  as  if  it  were 
a  house  (sec.  110). 

Offensive  Trades. — ^Any  person  who,  after  the  11th  of 
August,  1875,  establishes  within  the  district  of  any  Urban 
Authority,  without  their  consent  in  writing,  any  offensive 
trade,  e,  gr,,  that  of  blood-boiler,  fell-monger,  tallow-melter, 
&c.,  is  liable  to  a  penalty  of  £50,  and  40s.  per  day.  When 
any  business  or  process  causing  effluvia  is  certified  to  any 
Urban  Authority  by  their  medical  officer,  or  by  two  medical 
men,  or  by  ten  inhabitants  of  the  district,  to  be  a  nuisance 
or  injurious  to  health,  complaint  is  to  be  made  to  a  Justice, 
and  provision  is  made  for  the  interference  of  a  Court  of 
Summary  Jurisdiction  (sees.  112 — 115). 

Unwholesome  Meat,  &c. — Any  Medical  Officer  of  Health 
or  Lispector  of  Nuisances  may  examine  any  meat,  fish, 
vegetables,  bread,  milk,  &c.,  ^  exposed  for  sale,  or  deposited 
in  any  place  for  the  purpose  of  sale,  or  of  preparation  for 
sale,  and  intended  for  the  food  of  man '  (proof  that  it  was 
not  exposed  or  deposited  for  any  such  purpose^  or  was  not 
intended  for  the  food  of  man,  to  lie  upon  the  party  interfered 
■with ;  but  it  must  be  shown  to  have  been  *  exposed  *  or 
*  deposited,*  so  as  to  give  some  colour  to  the  charge).  And 
if  any  such  meat,  &C.9  appear  to  be  unsound  or  unfit  for  food. 
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the  officer  or  inspector  may  seize  and  carry  away  the  same,  to 
be  dealt  with  by  a  Justice. 

'  K  it  appears  to  the  Justice  that  any  animal,  carcase,  meat, 
poultry,  game,  flesh,  fish,  fruit,  vegetables,  com,  bread,  flour, 
or  milk  so  seized  is  diseased  or  unsound,  or  unwholesome,  or 
unfit  for  the  food  of  man,  he  shall  condemn  the  same  and 
order  it  to  be  destroyed,  or  so  disposed  of  as  to  prevent  it 
from  being  exposed  for  sale,  or  used  for  the  food  of  man ; 
and  the  person  to  whom  the  same  belongs,  or  did  belong  at 
the  time  of  exposure  for  sale,  or  in  whose  possession  or  on 
whose  premises  the  same  was  found,  shall  be  liable  to  a 
penalty  not  exceeding  £20  for  every  animal,  carcase,  or  fish, 
or  piece  of  meat,  flesh,  or  fish,  or  any  poultry  or  game,  or  for 
the  parcel  of  firuit,  vegetables,  com,  bread,  or  flour,  or  for 
the  milk  so  condemned ;  or,  at  the  discretion  of  the  Justice, 
without  the  infliction  of  a  fine,  to  imprisonment  for  a  t«rm  of 
not  more  than  3  months.'    [See  Summary  Jurisdiction,  4.] 

The  above  proceedings  are  ex  'parte  up  to  the  destruction 
of  the  meat,  &c.,  which  is  directed  as  an  immediate  and 
imperative  sanitary  precaution.  If  it  be  proposed  to  inflict 
a  penalty,  the  defendant  must  be  summoned  and  heard  in 
his  own  defence,  as  a  separate  proceeding. 

In  the  recent  case  of  White  v.  Redferriy  Dec.  2, 1879, 5  Q.  B. 
D.  15 ;  44  J.  P.  88,  it  seems  to  have  been  established — (i) 
that  the  Inspector,  in  the  exercise  of  a  '  certain  amount  of 
judicial  function,'  is  the  person  to  be  satisfied  that  the  meat 
was  really  intended  for  sale ;  (ii)  that  Justices  are  to  content 
themselves  with  ascertaining  its  imfitness  as  food — ^in  that 
case  directing  its  destruction — without  inquiry  as  to  whether 
it  was  ever  intended  to  be  sold  or  eaten ;  (iii)  that  if  the 
Inspector  make  a  mistake  as  to  this  latter  point,  or  if 
the  meat  turn  out  to  be  really  wholesome,  or  if  the 
owner  can  otherwise  clear  himself,  the  latter  may  claim 
compensation  under  the  Public  Health  Act,  sec.  308,  see 
page  390. 

The  Act  provides  a  penalty  of  £5  for  preventing  the  above 
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officen  from  entering  any  premises  and  inspecting  any  meat, 
&c.,  or  for  obstructing  the  performance  of  this  duty,  and 
enahles  any  Justice  to  grant  a  search-warrant,  resistance 
to  whi^  entails  the  heavier  penalty  of  £20  (sees.  116^ 
119). 

Infeotiom  Siseaaea. — ^Power  is  ghren  under  this  head  to 
any  Local  Authority  to  secure  the  cleansing  and  disinfecting 
of  any  house,  and  to  destroy  (with  compensation)  any  infected 
beddings  dothes,  &e.  The  removal  of  infected  persons  is 
also  provided  foe  The  following  clauses  are  of  general 
interest:^ — 

'Any  pmison  who^  while  suffering  from  any  dangerous  in- 
fectious dis(»der,  wilfully  exposes  himself  without  proper 
precautions  against  spreading  the  said  disorder  in  any  street, 
public  place,  shop,  inn,  or  public  conveyance,  or  enters  any 
public  conveyance  without  previously  notifying  to  the  owner, 
conductor,  or  driver,'  Ac,  or 

'  Being  in  charge  of  any  person  so  suffering,  so  exposes 
such  flnffever,'  or 

Parts  with  or  exposes  infected  clothing  without  disinfec- 
tion, is  liable  to  a  penalty  of  £5. 

Every  owner  or  driver  of  a  public  convejrance  must,  after 
conveying  any  person  so  suffering,  provide  for  its  disinfection. 
He  is  not  bound  to  carry  any  such  person  until  he  has  been 
paid  a  sum  sufficient  for  this  purpose. 

*  Any  person  who  knowingly  lets  for  hire  any  house,  room, 
or  part  of  a  house,  in  which  any  person  has  been  suffering 
from  any  dangerous  infectious  disorder  without  having  such 
house,  room,  or  part  of  house,  and  all  articles  therein  liable 
to  retain  infection  disinfected  to  the  satisfaction  of  a  legally 
qualified  medical  practitioner  .  .  .  shall  be  liable  to  a 
penalty  not  e»:eeding  £20'  (sees.  120—128). 

Lodgings. — *  Any  person  letting  for  hire,  or  showing  for 
the  purpose  of  letting  for  hire,  any  house  or  part  of  a  house, 
who,  on  being  questioned  by  any  person  negotiating  for  the 
hire  of  such  house,  or  part  of  a  house,  as  to  the  fact  of  there 
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being,  or,  within  six  weeks  previously,  having  been  therein, 
any  person  suffering  from  any  dangerous  infectious  disorder, 
knowingly  makes  a  false  answer  to  such  question,  shall  be 
liable,  at  the  discretion  of  the  court,  to  a  penalty  not  exceed- 
ing j620,  or  to  imprisonment  with  or  without  hard  labour  for 
not  exceeding  one  month'  (sec.  129). 

Epidemic  Disease. — Whenever  any  part  of  England  is 
threatened  or  affected  with  any  formidable  epidemic  or 
infectious  disease,  the  Local  Government  Board  may  make 
regulations  for  the  speedy  interment  of  the  dead — house  to 
house  visitation,  &c.,  the  execution  of  which  is  to  be  super- 
intended by  the  Local  Authority,  with  power  of  entry  on  any 
premises  for  that  purpose  (sees.  134 — 140). 

Vortuaries.  Bead  Bodies. — ^Any  Justice  may,  on  medical 
certificate,  order  the  removal  to  a  mortuary,  at  the  cost  of  the 
IiOC£^  Authority,  of  a  dead  body  from  any  house  in  which  its 
presence  endangers  the  health  of  the  inmates,  and  may  direct 
the  same  to  be  buried  within  a  specified  time.  Penalty  for 
non-compliance  with  the  above,  £5  (sees.  141 — 143). 

LOCAL  iGOVEBNMENT  PROVISIONS. 

Highways. — ^Every  Urban  Authority  is,  within  its  district, 
exclusively  to  execute  the  oflB.ce  of  Surveyor  of  Highways, 
and  to  exercise  all  highway  powers  which  would  otherwise 
have  been  vested  in  the  vestry  of  any  component  parish. 

All  *  streets,'  *.e.,  highways  (not  turnpike  roads),  public  (not 
county)  bridges,  roads,  lanes,  footways,  square-courts,  alleys, 
or  passages,  whether  thoroughfares  or  not  (sec.  149,  and  defini- 
tion, sec.  4),  being,  or  which  may  become,  highways  repairable 
by  the  public  within  any  Urban  District,  are  to  vest  in  and 
be  under  the  control  of  the  XK)cal  Authority  (see  Coverdale 
V.  Charlton,  Q.  B.,  May  21,  1878,  42  J.  P.  517).  The 
latter  are  also  entrusted  with  e:^tensive  powers  as  regards  the 
compulsory  paving  and  lighting  of  private  streets,  the  regu- 
lating the  front  line  of  houses,  and  the  making  of  bye-laws 
with  reference  to  the  construction  of  new  streets,  and  the 
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structure,  position,  and  drainage  of  new  buildings  generally. 
And,  where  a  plan  of  any  proposed  work  is  required  by  a 
bye-law  to  be  laid  before  an  Urban  Authority,  if  the  work 
be  commenced  after  notice  of  their  disapproval,  or  within 
one  month  without  their  approval,  and  is  in  any  respect  not 
in  conformity  with  any  bye-law,  the  Urban  Authority  may 
cause  so  much  of  the  work  as  has  been  executed  to  be  pulled 
down  or  removed  (sees.  144 — 159). 

Towns  ImpFOvement  Claiues  Act  (10  <&;  11  Yict.  c.  34). — 
The  provisions  of  this  Act  are  incorporated  with  the  Public 
Health  Act  as  regards  naming  streets,  numbering  houses,  &c., 
and  the  compulsory  removal  of  ruinous  or  dangerous  build- 
ings (sec.  160). 

Bninons  and  dangeFOUS  Buildings. — ^If  any  building, 
wall,  &c.,  be  deemed  by  the  Surveyor  of  the  Local  Authority 
*  to  be  in  a  ruinous  state,  and  dangerous  to  passengers,  or  to 
the  occupiers  of  neighbouring  buildings,'  he  is  bound  to  give 
written  notice  to  the  owner  (if  known  and  resident  within 
the  district)  and  to  cause  a  like  notice  to  be  affixed  to  the 
premises  or  otherwise  given  to  the  occupier,  if  any,  requiring 
such  owner  or  occupier  forthwith  to  take  down  or  secure  such 
building,  &c.  And  if  owner  or  occupier  do  not  begin  to  comply 
within  three  days,  or  delay  to  complete  the  work,  he  may 
apply  to  two  Justices  for  an  order  upon  the  owner,  or,  in  his 
default,  upon  the  occupier,  to  perform  it  within  such  time  as 
the  Justices  may  fix.  And  in  default,  or  if  no  owner  or 
occupier  can  be  found,  the  Local  Authority  are  at  once  to 
make  aU  secure  at  the  expense  of  the  owner,  from  whom 
repayment  may  be  recovered  under  warrant  of  distress,  (11 
&  12  Vict.  c.  34,  sees.  75—6). 

Police  Begnlations. — ^The  provisions  of  the  'Towns  Clauses 
Police  Act,'  which  are  given  elsewhere  under  the  head  Polick 
OP  Towns,  are  incorporated  by  sec.  171,  so  far  as  regards 
Urban  Districts. 
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MISCELLANEOUS. 

Arbitration. — In  the  event  of  any  dispute  as  to  the 
amount  of  compensation  to  be  paid  under  the  Act,  and  aa 
regards  the  various  matters  which  it  directs  shall  be  settled 
by  arbitration,  certain  regulations  (sees.  179,  180)  must  be 
attended  to.  All  questions  referable  to  arbitration  may, 
when  the  amount  at  issue  is  under  £20,  be  determined,  at 
the  option  of  either  party,  by  a  Court  of  Summary  Jurisdic- 
tion (sec  181). 

Expenses  in  Urban  Districts. — ^All  expenses  incurred  by 
an  Urban  Authority  are,  generally  speaking,  charged  upon 
and  payable  out  of  the  *  district  fund,'  which  is  fed  by  the 
*  general  district  rate.'  The  latter,  subject  to  certain  excep- 
tions, is  leviable  upon  the  occupiers  of  all  property  assessed 
to  the  poor  rate.  A  'private  improvement  rate'  may  be 
levied,  in  addition  to  lall  other  rates,  upon  the  occupier  of 
premises  in  respect  of  which  expenses  declared  to  have  been 
private  improvement  expenses  may  have  been  incurred.  A 
highway  rate  may,  under  certain  circumstances,  be  levied  in 
aid  of  the  general  district  rate.  This  rate  need  not  be 
allowed  by  Justices  (see  Highways),  nor  need  any  account 
of  such  rate  be  verified  before  them  (sees.  207 — 228). 

Expenses  in  Enral  Districts. — The  expenses  incurred  by 
a  Rural  Sanitary  Authority  are  either  general  or  special 
The  former  are  those  which  are  properly  payable  out  of  the 
common  fund,  the  latter  those  which  form  a  separate  charge 
upon  each  contributory  place  or  parish.  Both  are  payable 
by  the  overseers  of  the  contributory  district  in  response  to 
the  precept  of  the  Local  Authority,  and  are  in  point  of  fact 
charged  upon  the  poor  rate.  All  the  provisions  above 
noticed  with  reference  to  a  private  improvement  rate  leviable 
by  an  Urban  Authority  apply  equally  in  the  case  of  a  Rural 
Authority  (sees.  229—232). 

Entry  upon  Lands. — Justices  may,  upon  the  application 
of  any  Local  Authority,  make  an  order  authorising  them  to 


39^  PUNISHMEN7 . 


enter  upon  or  lay  open  any  lands  or  premises  for  surveying 
purposes,  or  for  repairing  or  examining  works,  drains,  &€., 
access  to  whicli  is  refused  by  jbhe  owner  or  occupier  (sec. 
305). 

Obstmetions  to  Looal  Authority. — ^Any  occupier  of 
premises  preventing  the  owner  fix)m  obeying  any  of  the  pro- 
visions of  the  Act  may  be  ordered  by  any  Justice  to  pennit 
the  execution  of  any  required  works  under  a  penalty  of  ^5 
per  day.  A  similar  penalty  awaits  any  occupier  of  premises 
who  refuses  to  disclose  the  name  of  the  owner,  and  any 
person  who  wilfully  damages  any  property  of  the  Local 
Authority,  in  cases  where  no  other  penalty  is  provided,  is- 
liable  in  the  same  amount  (sees.  305 — 307). 

Compensation  for  damage. — *  When  any  person  sustains 
any  damage  by  reason  of  the  exercise  of  any  of  the  powers 
of  this  Act,  in  relation  to  any  matter  as  to  which  he  is  not 
himself  in  default,  full  compensation  shall  be  made  to  such 
person  by  the  Local  Authority '  (sec.  308). 

PXnriBHHEirr.  in  our  note  on  Justices  (p.  284)  will 
be  found  some  observations  as  to  the  conviction  of  accused 
persons,  t.e.,  upoii  the  course  of  the  preliminary  question 
whether  they  are  legally  liable  to  be  punished  at  all.  To 
what  extent  they  ought  to  be  punished  is  frequently  a 
problem  of  greater  difficulty. 

We  have  seen  (pp.  5,  51)  that  the  presence  of  at  least 
two  Justices  is  now  essential  to  the  infliction  of  punishment 
in  any  but  its  mildest  form.  The  spirit  of  the  recent  Act  is 
.  to  throw  every  possible  protection  around  the  prisoner,  and 
this  provision  was  probably  designed  in  his  interest.  That 
he  may  benefit  by  the  arrangement  in  some  instances  is 
likely  enough;  but  as  a  general  rule  the  discretionary 
sentence  of  two  Justices  is  apt  to  be  more  severe  than  that  of 
one.  It  is  far  easier  to  deal  out  full  measure  to  a  prisoner 
when  half  the  responsibility  is  taken  off  one's  own  shoulders. 
Moreover,  the  good-natured  weakness  which  prompts  many  a 
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man  when  sitting  alone  to  content  himself  with  an  easy 
sentence  disappears  to  a  marvellous  extent  in  company. 
Depend  upon  it,  every  thief  who  knows  his  own  good  would 
rather  have  one  judge  than  two.  But  there  can  be  only  one 
right  sentence  in  any  case,  and  the  difficulty  is  to  discover  it. 
It  may  be  impossible,  h  piriori,  to  say  how  much  money  a 
man  ought  to  pay  for  having  mingled  his  TnilV  with  water, 
or  harnessed  a  lame  horse,  or  drawn  his  enemy  by  the  nose ; 
but  how  much  he  w  to  pay  is  a  sum  to  be  worked  out  by  the 
bench,  and  answered  in  shillings  and  pence.  Whatever  the 
figure  arrived  at,  there  should  be  as  little  haggling  as 
possible  about  payment.  A  forfeit  once  imposed  should,  as 
a  rule,  be  exacted,  or  the  alternative  enforced,  without  delay. 
Exceptional  cases  may  occur  often  enough,  but  it  is  of  the 
greatest  importance  that  the  proceedings  of  a  criminal 
tribunal  should  carry  with  them  a  distinct  impression  of 
power  in  the  eyes  of  those  with  whom  we  have  to  deaL 
It  is  for  "US  to  exhibit  Justice  in  her  sterner  mood,  and 
to  mark  a  wide  and  imperious  distinction  between  the 
infliction  of  a  penal  fine  and  the  process  of  a  Small  Debts 
Court.  Leniency  has  its  proper  place  when  we  are  consider- 
ing the  amount  to  be  imposed.  It  may  wear  the  guise  of 
irresolute  weakness  when  it  fritters  away  a  sentence  once 
pronounced. 

As  regards  the  penalty  itself,  we  should  remember  that 
among  the  labouring  classes  there  is  no  loose  money  at 
command.  The  fine  of  a  week's  earnings  represents  a  very 
real  calamity,  as  well  as  hardships  which  are  not  borne  by 
the  offender  alone.  Moreover,  the  Justice  in  his  easy  chair 
is  apt  to  forget  that  the  people  who  appear  so  readily  before 
him  when  their  names  are  called  may  have  undergone  a  vast 
amount  of  preliminary  worry  over  the  summons,  let  alone 
the  loss  of  a  day  in  attending  court.  There  aye  cases  in 
which  this  consideration  may  fairly  be  allowed  some  weight. 
Lastly,  we  should  be  careful  how  we  drive  peojde  to  prison 
by  imposing  fines  which  it  is  impossible  that  they  should 
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pay.  It  may  be  out  of  the  question  to  forego  punisliment 
altogether,  or  even  to  mitigate  the  fine,  with  a  due  regard  to 
public  justice.  We  must  then  face  the  matter  fairly,  and 
reluctantly  leave  them  to  be  locked  up.  But  in  cases  where 
we  should  never  have  resorted  to  imprisonment  as  the  right 
retribution  for  their  offence  this  is  a  hard  necessity. 

Imprisonment  has  its  proper  place  as  a  menace  for  en- 
forcing payment  of  fines,  and  as  the  fit  and  proper  punishment 
of  crimes  of  dishonesty,  cruelty,  malice,  indecency,  inex- 
cusable violence,  &c.,  as  well  as  of  various  acts  of  recklessness 
which  require  to  be  summarily  and  sternly  repressed.  The 
effect  of  a  sentence  of  this  kind  may  vary  almost  infinitely 
according  to  the  position,  temperament  and  character  of  the 
person  affected.  Upon  one  man  it  may  descend  as  a  disaster 
of  the  most  overwhelming  description,  uprooting  his  business, 
destroying  his  reputation,  and  involving  little  less  than  social 
ruin.  By  any  one  with  the  slightest  degree  of  self-respect  it 
is  of  course  regarded  with  repugnance.  To  the  thief  or  the 
tramp,  on  the  other  hand,  it  is  simply  one  of  the  varieties  of 
a  troublesome  existence — of  a  life  infested  on  all  sides  by 
the  demon  of  civilization.  In  this  variable  aspect  it  re- 
sembles the  punishment  more  emphatically  described  as 
*  corporal,'  the  mere  apprehension  of  which  to  a  nervous  man 
may  be  deadly  torture,  while  his  more  stolid  or  resolute 
companion  confronts  it  with  defiance,  as  he  would  the 
pounding  of  a  prize-ring. 

Whether,  under  the  circumstances  of  any-  particular  case, 
imperative  imprisonment  is  called  for,  instead  of  permitting 
the  defendant  to  avail  himself  of  the  option  of  a  fine,  is 
often  one  of  the  most  anxious  questions  which  can  affect  the 
conscience  of  a  bench.  We  may  here  notice  that,  under 
the  Act  of  1879,  where  the  court  has  authority  to  impose 
imprisonment,  but  has  none  to  impose  a  fine,  the  court 
may,  at  their  discretion,  impose  a  fine,  not  exceeding  however 
(in  any  event)  £25,  (see  p.  16).  This  provision  applies  to 
such  cases  as  those  under  the  Vagrant  Act,  where  no  punish- 
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ment  other  than  imprisonment  was  originally  possible.  But 
it  only  applies  where  there  is  no  power  to  impose  a  fine^  and 
the  principle  might  perhaps  be  usefully  extended.  In  the 
case  of  a  common  assault,  for  example,  a  maximum  fine  of 
£5  may  be  imposed,  or  two  months'  peremptory  imprison- 
ment awarded.  Therefore,  when  gentlemen  exchange  blows 
in  what  newspaper  writers  respectfully  describe  as  a  fracas^ 
we  must  either  content  ourselves  with  exacting  a  *  fiver'  from 
the  aggressor,  which  he  probably  hands  over  with  a  smile,  or 
send  him  at  once  to  the  House  of  Correction.  The  latter 
may  be  an  outrageous  punishment  under  the  circumstances, 
the  former  is  virtually  no  punishment  at  aU.  A  slight  modi- 
fication of  the  clause  in  question  would  have  enabled  us  to 
fix  the  penalty  at  a  more  disagreeable  figure.  ^Nobody  likes 
to  pay  twenty  pounds. 

With  these  brief  observations  we  must  conclude  the 
present  note.  The  principles  according  to  which  punishment 
should  be  dealt  out  in  each  particular  class  of  cases  would 
require  a  far  wider  field.  Every  bench  has  its  own  tradi- 
tions, its  own  mode  of  dealing  with  offence.  *  Sentences  are 
a  lottery '  is  the  compendious  maxim  of  the  criminal.  And 
it  is  difficult  in  our  perusal  of  reported  cases — ^not  only  tho^ 
decided  by  mere  Justices,  but  by  men  in  far  loftier  judicial 
station — to  avoid  fancying  occ5isionally  that  we  catch  the 
meaning  of  this  audacious  creed. 

Punishment  op  Children.     See  page  115. 

SACECOTTESES  UCENCIirO  ACT,  1879.  This  Act 
(42-3  Vict.  c.  18)  extends  to  every  place  within  a  radius  of 
ten  miles  from  Charing  Cross.  After  the  25th  of  March, 
1880,  it  is  declared  unlawful  to  hold  any  horse-race  within 
that  area,  except  upon  licenced  ground.  A  discretionary 
jurisdiction  to  grant  licences  is  given  to  Justices  at  the 
Michaelmas  Quarter  Sessions.  Licences  are  to  remain  in 
force  for  one  year,  counting  from  the  25th  of  March  follow- 
ing the  application.    Every  applicant  for  a  licence  must  be 
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the  owner,  lessee,  or  occupier  of  the  land  sought  to  be  licenced; 
and  his  application  must  be  made  in  the  same  manner  as  that 
for  a  music  and  dancing  licence.  For  penalties  incurred  by 
contravention  of  the  Act,  see  sees.  5,  6  and  7. 

BAILWATS.  Under  the  '  Eailway  Clauses  Consolidation 
Act,  1845,' an  immense  number  of  matters  in  connection  with 
the  making  and  management  of  these  undertakings  ar6 
referred  for  settlement  to  Justices.  As  regards  these,  we 
must  refer  to  the  Act  Under  the  Lands  Clauses  Act  (8  & 
9  Vict.  c.  18),  sec.  22,  with  reference  inter  alia  to  the  con- 
stnittion  of  Railways,  it  is  provided  that  in  case  of  difference 
between  the  promoters  of  an  undertaking  and  the  owners  &c. 
of  lands  required  for  or  injuriously  affected  by  its  execution 
— whether  as  to  the  value  of  such  lands  or  any  interest  therein 
or  compensation  to  be  made  in  respect  of  the  same — then,  if 
the  amoimt  claimed  does  not  exceed  £50,  the  question  shall 
be  settled  by  two  Justices. 

And,  by  section  121,  if  any  mere  tenant  for  a  year  or  bom. 
year  to  year  be  required  to  give  up  possession  before  the 
expiration  of  his  term,  he  shall  be  entitled  to  compensation 
for  his  unexpired  interest,  &c.,  and  for  any  loss  or  injury  he 
may  sustain,  the  amount  to  be  determined  by  two  Justices. 

Upon  any  such  question  as  above,  any  Justice  for  the 
County,  &c.,  may,  upon  the  application  of  either  party, 
summon  the  other  to  appear  before  two  Justices  to  hear  and 
determine  the  same,  with  power  to  examine  the  parties  and 
their  witnesses  upon  oath,  *  and  the  costs  of  every  such 
inquiry  shall  be  in  the  discretion  of  such  Justices,  and  they 
shall  settle  the  amount  thereof,'  (sees.  3,  24). 

We  will  now  address  ourselves  to  a  few  points  in  connec- 
tion with  railway  bye-laws  which  ai*e  of  interest  to  all  the 
world  as  travellers,  and  to  some  of  the  more  important  rail- 
way offences  with  which  Justices  have  occasionally  to  deal. 

The  power  of  railway  companies  to  make  bye-laws  for  the 
regulation  of  their  traffic  is  conferred  by  the  above  Act,  which 
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provides  (sec.  109)  that  such  bjre-laws  shall  not  be  repugnant 
to  law,  or  to  the  provisions  of  the  Act  itself,  or  to  those  of 
the  Special  Act  of  the  company  by  which  they  are  made. 
We  shall  see  that  the  endeavours  of  railway  companies  to 
legislate  for  themselves  under  the  above  permission  have  been 
crowned  with  very  indifferent  success » 

The  well-known  bye-law  which  provides  that  '  any  person 
travelling  without  a  ticket,  &c,  shall  be  required  to  pay  the 
fjEire  from  the  station  whence  the  train  originally  started,'  has 
been  held  repugnant  to  the  spirit  of  the  Consolidation  Act, 
unreasonable,  and  therefore  void,  L,  wnd  Brighton  Mailtoay 
V.  Watson,  Appeal,  ¥eb.  1,  1879,  4  C.  P.  D.  118, 

Similarly,  the  rule  which  renders  any  pMson  travelling  in 
a  carriage  of  superior  class  to  that  for  which  his  ticket  was 
issued,  liable  to  a  penalty  not  exceeding  40^.,  is  clearly 
unreasonable  and  void,  Bentham  v.  Hoyle,  Jan.  24,  1878, 
3  Q.  B.  D.  289,  and,  as  such  cannot  be  enforced  even 
i^ainst  a  fraudulent  traveller;  Dyeon  y.  JL  ^  N.  W.  B., 
Mar.  29,  1881,  7  Q.  B.  D.  32  ;  and  so  is  the  regulation  that 
a  passenger  must  show  or  deliver  up  his  ticket  upon  demand, 
under  a  like  penalty,  Scmnders  v,  &  M,  B,,  5  Q.  B.  D. 
456. 

A  passenger  who  pays  his  fare  to  a  given  station,  is 
entitled  to  be  set  down  at  any  intermediate  station,  even 
though  the  fare  to  such  latter  station  be  higher  than  the  fare 
to  the  more  disteoit,  B,  v.  Frere,  24  L.  J.  M.  C.  68 ;  and  he 
is  not,  for  this  purpose  or  any  other,  bound  by  any  special 
conditions  indorsed  upon  his  ticket,  in  the  absence  of  proof 
that  he  assented  to  them,  Senderson  v.  Stephenson,  32  L.  T. 
]^.  S.  709. 

In  ChheJl  v.  S.  K  B,  Appeal,  Ap.  25,  1877,  41  J.  P.  644, 
which  was  a  dispute  as  to  efficacy  of  an  indorsement  upon  a 
ticket  issued  at  the  ^  left  luggage  office,'  it  was  held  that  a 
traveller  is  not  obliged  to  read  his  ticket.  It  is  a  question 
for  a  jury  whether  in  point  of  fact  he  was  aware  that  there 
was  writing  on  the  back  of  it,  and  knew  or  believed  that  such 
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writing  contained  conditions,  in  which  case  he  would  primd 
facie  be  bound  by  them. 

The  *  Eailway  Traffic  Act,  18^4,'  enacts  that  every  company 
shall  be  liable  for  loss  or  injury  to  horses,  &c.,  '  or  to  any 
articles,  goods,  or  things,'  occasioned  by  the  neglect  or  default 
of  the  company  or  its  servants,  notwithstanding  any  notice 
given  by  them  to  the  contrary.  Provided  that  the  company 
may  make  conditions  which  are  just  and  reasonable,  Ac.  A 
railway  company  issued  a  ticket  from  Boulogne  to  London, 
containing  a  condition  that  they  would  not  be  answerable  for 
loss  or  injury  to  any  luggage  exceeding  £6  in  value.  A  box 
fell  into  the  sea,  through  the  negligence  of  their  servants,  and 
the  contents  were  damaged  to  the  extent  of  £70.  It  was 
held  that  luggage  was  within  the  meaning  of  the  words 
*  articles,  goods,  or  things,'  and  that  the  company  could  not 
limit  their  liability  by  any  condition  such  as  that  printed  upon 
the  ticket,  Cohen  v.  8.  E.  K,  2  L.  R.  Exch.  253. 

It  is  clear,  however,  that  a  railway  company  are  under  no 
liability  as  regards  luggage  or  property  of  any  description 
taken  by  a  passenger  with  him  in  the  carriage,  and  under  his 
own  control.  Such  property  is  at  his  own  risk,  even  before 
the  train  starts,  or  while  it  may  be  stopping  at  a  station, 
Bergheim  v.  G.  E.  R,  Appeal,  1878,  3  C.  P.  D.  221 ;  42  J.  P. 
324. 

But  when  luggage  is  placed  in  the  van,  a  railway  company 
does  not  discharge  itself  from  all  further  liability  by  the  simple 
expedient  of  tumbling  it  out  on  the  platform  at  the  other 
end.  They  are  bound  to  protect  it  until  the  passenger  has  a 
reasonable  opportunity  of  claiming  it  In  Patscheider  v. 
G.  W,  R,  Jan.  21,  1878,  3  Exch.  D.  153,  a  box  was  thrown 
out  in  the  usual  fashion,  and  the  plaintiff,  a  lady's  maid, 
turned  to  look  for  the  hotel  porter,  to  direct  him  to  carry  it 
with  the  rest  of  her  mistress'  luggage  to  the  hotel.  The  box 
was  meanwMle  picked  up  by  somebody  else.  The  jury 
found  that  there  had  been  no  delivery  to  the  plaintiff,  and 
the  court  refused  to  disturb  their  verdict.     *It  is  contended 
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for  the  company,*  observed  Mr.  Justice  Hawkins,  *  that  the 
plaintiff  was  guilty  of  contributory  negligence  in  not  keeping 
her  eye  on  the  box  all  the  time.  I  do  not  agree  with  that 
view.  She  had  other  articles  to  look  after,  and  seems  to  have 
used  due  diligence.  I  think  the  plaintiff  was  ready  and 
willing  toithin  a  reasonable  time  after  the  train  arrived  at  the 
station  to  claim  and  take  away  her  luggage,  and  the  company 
did  not  keep  it  safely  for  her  untU  that  reasonable  time  had 
elapsed.* 

In  all  actions  for  compensation  brought  against  railway 
companies,  it  is  for  the  judge  to  decide,  in  the  first  instance, 
whether  there  is  any  evidence  of  negligence  upon  their  part 
to  be  left  to  tite  jury.  The  function  of  the  latter  does  not 
commence  until  the  judge  is  satisfied  thai  there  is  evidence 
which  requires  their  consideration,  Met.  R,  C,  v.  Jackson^ 
H.  Lords,  37  L.  T.  N.  S.  679. 

OFFENCES. 

1.  (3  &  4  Vict.  c.  97,  ss.  13,  14).  Any  engine-driver, 
guard,  porter,  or  other  servant,  found  drunk  while  employed 
upon  the  railway,-— or  committing  any  offence  against  the 
bye-laws  or  regulations  of  the  company, — or  wilfully  or 
negligently  doing,  or  omitting  to  do,  any  act,  whereby  life 
or  limb  may  be  endangered,  or  traffic  impeded.  Penalty, 
imprisonment  not  exceeding  two  months,  with  hard  labour 
or  fine  not  exceeding  £10.  The  offender  may  be  seized 
by  any  officer  of  the  company  and  taken  at  once  before 
a  Justice,  who  may  deal  with  the  case  upon  complaint 
on  oath,  without  information  in  writing  [see,  however. 
Summary  Jurisdiction,  4],  or  may  commit  for  trial  at 
Quarter  Sessions. 

2.  {lb,,  sec.  16).  Any  person  wilfully  obstructing  any 
officer,  &c,  in  the  execution  of  his  duty,  or  wilfully  trespass- 
ing upon  any  railway,  &c.,  and  refusing  to  quit  upon  request. 
Penalty  not  exceeding  £b,  and  the  offender  may  be  arrested 
and  taken  before  a  Justice. 
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3.  (8  &  9  Vict,  c  26,  ss.  103-4).  Any  person  travelling 
or  attempting  to  travel  without  having  previously  paid  his 
fare,  with  intent  to  avoid  payment.  Penalty  not  exceeding 
40*.     Offender  may  be  arrested  as  above. 

4t.  (lb,  J  sec.  105).  Any  person  sending  by  railway  any  oil 
of  vitriol,  gunpowder,  lucif  ers,  or  ottier  goods  in  the  judgment 
of  the  company  of  a  dangerous  nature,  without  distinctly 
marking  their  nature  upon  the  package,  or  giving  notice  in 
writing.     Penalty,  £20.     See  also  29  &  30  Vict.  c.  69. 

5.  (lb,,  sec^  109).  Any  person  offending  against  any  bye- 
law  made  by  the  company  and  duly  confirmed.  Penalty  not 
exceeding  £5,  as  imposed  by  the  bye-law. 

[the  following  AJBE  INtDICTABLE.] 

6.  (24-5  Vict.  c.  97,  s.  36).  Whosoever  shall  by  any 
unlawful  act,  or  by  wiKul  omission  or  neglect,  obstruct  or 
cause  to  be  obstructed  any  engine  or  carriage  using  any  rail- 
way— ^misdemeanour  [impr.  2  y.]. 

7.  (24-5  Vict.  c.  100,  s.  34).  Whosoever  shall  (as  above) 
endanger  or  cause  to  be  endangered  the  safety  of  any  person 
conveyed  or  being  upon  a  railway-nmisdemeanour  [same]. 

8.  (24-5  Vict.  c.  97,  s.  85).  Whosoever  shall  'tmlaw* 
fully  and  maliciously*  (see  page  84)  place  or  throw  upon  or 
across  any  railway  any  wood,  stone,  or  other  matter  or  thing, 
or  remove  or  displace  any  rail,  sleeper,  &c.,  or  move  or  divert 
any  points  or  machiiiery,  or  show,  hide,  or  remove  any  signal 
or  light  upon  or  near  any  railway,  or  do  any  other  matter  or 
thing  with  intent  to  obstruct,  upset,  injure,  or  destroy  any 
engine,  carriage,  or  truck,  or  with  intent  (24-5  Vict.  c.  100, 
8.  32)  to  endanger  the  safety  of  any  person  travelling  or  being 
upon  such  railway — felony  [Pen.  S.  5  y.— Life ;  or  impr. 

2  y.]. 

9.  (lb,,  sec.  33).  Whosoever  *  shall  unlawfully  and 
maliciously  throw,  or  cause  to  fall,  at,  against,  into,  or  upon 
any  engine,  carriage  or  truck,  used  upon  any  railway,  any 
wood,  stone,  or  other  matter  or  thing,  with  intent  to  injure 
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or  endanger  the  safety  of  any  person  in  or  upon  such  engine, 
&c.,  or  in  or  upon  any  other  part  of  the  train — felony 
[same]. 

Ban  *  discretionary.'  Offences  8  and  9  are  not  triable  at 
Sessions. 

KAPE.  Charges  of  this  description  are  by  no  means 
onfrequent,  but  the  actual  offence,  at  all  events  as  committed 
solo  cum  sold,  is  probably  extremely  rare.  No  class  of  oases 
require  more  jealous  vigilance  upon  the  part  of  the  Justice, 
as  ttie  real  truth  is  generally  known  only  to  the  parties  con- 
cerned. On  the  one  hand,  familiarities  of  the  most  dangerous 
description  are  sometimes  permitted  by  young  girls,  without 
the  slightest  idea  of  the  ungovernable  passions  which  they 
excite.  On  the  other,  a  young  man  may  easily  misunderstand 
the  extent  of  the  invitation  thus  conveyed.  Add  to  this  that 
a  woman,  startled  at  the  result  of  her  own  indiscretion,  is 
extremely  apt  to  throw  the  whole  blame  upon  her  companion, 
and  is  certain  to  do  so  should  she  be  surprised  at  the  critical 
moment,  without  at  all  reflecting  upon  the  tremendous  con- 
sequences of  such  an  accusation.  And  a  charge  once  made  is 
not  easily  retracted.  A  case  occuired  in  practice  not  long 
since  which  may  be  mentioned  here,  as  suggestmg  a  point  or 
two  worth  notice. 

A  constable,  about  1  a.m.,  had  his  attention  attracted  by  a 
noise  in  a  field,  not  far  from  a  railway  station.  He  proceeded 
to  the  spot,  turned  on  his  light,  and  found  a  youi^  woman 
struggling  with  two  soldiers  under  circumstances  which  (unless 
consent  could  possibly  be  supposed)  left  no  doubt  whatever 
as  to  the  character  of  their  offence.  She  was  being  forcibly 
held  down,  and  one  of  them  was  endeavouring  to  smother 
her  cries  by  thrusting  his  gloves  into  her  mouth.  She  in- 
stantly gave  them  both  into  custody  upon  a  charge  of  rape* 
The  girl,  it  may  be  mentioned,  lived  in  the  village,  and  though 
known  to  be  anything  but  a  prude  was  not  supposed  to  be 
anyttung  much  worse. 
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Kow,  if  these  men  had  been  sent  before  a  jury  to  be  dealt 
with  upon  this  evidence,  they  would  assuredly  have  been  on 
their  way  to  Portland  at  this  moment.  Most  fortunately  for 
them,  a  witness  came  forward  in  the  person  of  the  platform 
signal-man.  He  had,  by  one  of  those  strange  coincidences 
which  sometimes  happen,  remained  at  the  station  after  his 
duties  for  the  night  were  over  and  the  last  train  had  left  He 
was  there  only  a  few  minutes  before  the  discovery  of  the 
alleged  outrage.  The  two  soldiers  and  the  young  woman  then 
came  upon  the  platform,  with  the  object  of  taking  the  rail 
to  town  in  order  to  pass  the  night  together.  They  were,  of 
course,  too  late.  To  make  our  story  complete,  it  ought  to 
include  the  conversation  which  he  overheard,  and  detailed  to 
the  bench.  It  would  be  a  daring  story  if  it  did.  There  was 
no  mistake  about  the  amount  of  light  which  then  dawned 
upon  the  matter.  The  policeman's  evidence  had  been  honestly 
given,  no  doubt ;  but  it  was  all  consistent  with  this  explana- 
tion— ^that  the  girl  only  screamed  at  the  sudden  blaze  of  the 
bull's-eye  approaching  in  the  dark,  while  the  dragoons,  under 
a  natural  impulse,  endeavoured  to  keep  her  quiet  by  choking 
her  with  gloves.  Partly  in  sudden  agitation,  partly  in  indig- 
nation at  being  suffocated  for  the  common  good,  she  charged 
them  both  to  the  constable,  and  was  afraid  to  retract  the 
accusation  afterwards.  At  any  rate  they  were  discharged 
after  a  most  serious  warning  and  having  already  been  locked 
up  for  a  week. 

As  regards  the  main  moral  of  the  story,  comment  would  be 
superfluous.  It  may  be  allowed,  however,  to  remind  us  how 
very  slow  innocent  prisoners  often  are  to  see  and  enforce 
points  in  their  own  favour.  A  man  often  has  in  his  hand  the 
key  to  the  whole  mystery,  and  it  never  occurs  to  him  to  use 
it.  He  does  not  see  the  weak  point  in  the  chain  of  evidence 
against  him ;  and  yet  its  weakness  may  be  only  perceptible 
from  his  side. 

More  important  still  is  it  to  remember  how  imperfect  may 
be  the  most  honest  testimony  as  to  facts  about  which  it 
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scarcely  seems  ppssible  that  the  witness  should  be  mistaken. 
We  must  recollect  that,  after  the  event,  a  witness  always  in 
his  own  mind  puts  the  whole  affair  together  in  the  form  of  a 
story.  Like  any  other  story-teller  he  is  bound  to  supply 
links ;  and  when  he  comes  to  repeat  it  in  court,  or  one  has 
to  extract  it  by  dint  of  cross-examination,  it  is  these  very 
links  which  make  all  the  difference.  The  policeman  at  first 
told  us  that  his  attention  was  attracted  by  screams.  But, 
upon  subsequent  sifting,  this  link  had  to  be  struck  out  of  the 
chain.  He  had  heard  voices  in  the  first  instance ;  but  ist 
telling  the  story  to  himself  afterwards  he  had  unconsciously 
assumed,  from  subsequent  knowledge,  that  the  sounds  must 
have  been  signals  of  distress. 

Eape  is  punishable  with  penal  servitude  for  life.  Not 
triable  at  Sessions.     Bail '  discretionary.* 

BATES.  One  of  the  earliest  questions  under  the  Summary 
Jurisdiction  Act,  1879,  was  whether  Poor  and  other  rates 
recoverable  under  a  merely  ministerial  warrant,  issued  by 
Justices  without  the  necessity  for  any  previous  *  order '  upon 
their  part,  were  to  be  considered  as  subject  to  the  provisions 
of  sec,  47,  and  treated  as  *  civil  debts.*  This  point  was 
decided  in  the  negative  by  the  Court  of  Queen's  Bench  {R,  v. 
Price,  Mar.  20, 1880,  5  Q.  B.  D.  300).  *  Justices,*  said  Cock- 
bum,  C.J.,  *in  issuing  a  warrant  of  distress  for  poor  rate  do  not 
sit  as  a  Court  of  Summary  Jurisdiction  under  Jervis*  Act  * 
(see  page  43),  *  and  the  47th  section  applies  only  to  cases  in 
which  the  application  might  be  under  Jervis*  Act.' 

Poor  rates  are  recoverable  at  petty  sessions.  Complaint  is 
made  by  the  proper  officer  to  a  Justice  (not  less  than  seven 
days  after  demand),  who  thereupon  issues  his  summons  to 
the  person  in  default  to  appear  before  two  Justices.  At  the 
hearing,  the  making,  allowance,  and  publication  of  the  rate 
(see  page  350),  the  rating  of  the  defendant,  and  the  demand 
for  and  neglect  of  payment,  must  be  proved.  No  formal 
*  order    ^or  payment  is  necessary,  the  rate  itself  being  the 
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order.  A  warrant  of  distress  may  be  at  .once  issued  for 
realising  the  amount  with  costs.  *  And  in  default  of  distress 
Justices  may  commit  the  person  liable  for  not  exceeding 
three  months,  unless  the  sum  due,  inclvding  the  expense  of 
conveying  him  to  prison,  be  sooner  paid.  They  may  withhold 
the  issue  of  the  distress  warrant  should  they  see  fit ;  but  it  is 
dated  on  the  day  of  hearing,  and  held  in  suspense  over  the 
defaulter.  Under  the  45-6  Vict.  c.  43,  sec.  14,  a  Bill  of  Sale 
is  in  future  to  aflford  no  protection  against  distress  for  taxes, 
poor  or  parochial  rates. 

As  regards  appeal  against  rates,  see  page  351.  In  cases 
where,  as  under  the  Public  Health  Act  (sec.  256),  the  Court 
is  authorised  to  make  an  order  for  payment,  and,  in  default, 
to  issue  its  warrant  of  distress,  the  Summary  Jurisdiction 
Act  applies,  and  the  rates  are  recoverable  as  civil  debts  (see 
page  44).  Highway  rates,  as  abeady  stated,  are  recoverable 
in  the  same  manner  as  Poor  ratea 

BECEIVEAS  OF  STOLEH  FBOPEBTT.  Any  person 
receiving  any  chattel,  money,  or  other  property  whatsoever, 
the  stealing,  obtaining,  or  embezzling  of  which  amounts  to  a 
felony,  either  at  Common  Law  or  by  virtue  of  the  24-5  Vict, 
c.  96  (as  to  this  Act  see  Labceny,  Embezzlement,  and  False 
Pbetences),  knowing  the  same  to  have  been  feloniously 
stolen,  &c.,  is  himself  guilty  of  felony  (sec.  91).  [Pen.  S. 
5 — 14  y.;  or  impr.  2  y.,  with  whipping  if  a  male 
under  16]. 

And,  any  person  receiving  any  chattel,  &c.,  the  stealing, 
&c.,  of  which  is  made  a  misdemeanour  by  the  same  Act, 
knowing  the  same,  &c,  is  himself  guilty  of  a  misdemeanour 
(sec.  95).  [Pen.  S.  5—7  y. ;  or  impr.  2  y.,  with  whipping 
as  above]. 

Triable  either  in  the  county  or  place  where  the  property 
was  actually  received — or  where  the  receiver  had  it  in  posses- 
sion— or  where  the  party  gmlty  of  the  principal  offence  may 
be  triable.     Assizes  or  Sessions.    Bail  *  discretionary.' 
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Eeceivers  of  stolen  property,  as  above,  may  now,  as  "we 
have  seen  (page  39),  be  dealt  with  in  a  summary  manner. 

And,  where  the  stealing  or  taking  of  any  property  what- 
ever is  by  the  same  Act  ^punishable  on  summary  conviction, 
any  person  receiving  any  such  property,  knowing  the  same  to 
have  been  unlawfully  come  by,  is  liable,  on  conviction,  to  the 
same  forfeiture  and  punishment  to  which  the  person  stealing 
or  taking  such  property  is  made  liable  by  the  Act  (sec.  97). 

It  is  important  to  observe  that  by  the  *  Prevention  of 
Crimes  Act'  (34-5  Vict  c.  112,  sec.  19),  where  proceedinga 
are  taken  against  any  person  as  a  receiver,  evidence  may  be 
given  <d  any  stage  of  the  proceedings  that  other  stolen  pro- 
perty had  been  found  in  his  possession  during  the  preceding 
twelve  months ;  and  such  evidence  is  relevant,  and  may  be 
taken  into  consideration  for  the  purpose  of  proving  that  he 
Tcnew  the  property  to  which  the  charge  relates  to  have  been 
stolen.  Evidence  also  may  be  given,  under  certain  conditions 
and  for  a  similar  purpose,  of  a  previous  conviction,  within 
five  years,  of  any  offence  involving  fraud  or  dishonesty. 

This  is  as  it  should  be.  A  man  more  than  once  detected 
trafficking  in  stolen  property  must  be  very  unfortunate  indeed 
if  he  do  not  deserve  anything  that  may  happen  to  him.  There 
is  no  wickedness  like  that  of  the  '  Fence,'  who  deliberately 
creates  crime,  and  induces  men  bolder  than  himself  to  risk 
body  and  soul  in  order  that  he  may  fill  his  pockets  out  pf 
property  plundered  fh)m  honest  people.  Contemptuous  and 
unsparing  severity  is  all  that  he  need  expect  when  he  finds 
himself  at  last  in  the  trap  across  which  he  has  systematically 
tempted  others.  There  is  no  mistake  about  the  rascal  gene- 
rally. The  police  know  him  well  enough,  and  are  perfectly 
aware  of  his  doings,  although  he  frequently  manages  to  evade 
conviction  in  a  marvellous  manner.  It  is  part  of  his  game^ 
be  it  observed,  to  have  some  lawful  and  ostensible  calling, 
and  to  surround  himself  with  all  the  outward  and  visible 
signs  of  industry  and  respectability.  A  rather  pungent  odour 
of  sanctity  is  sometimes  emitted  into  the  bargain.     He  goes 
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cheerfully  to  church,  and  is  as  careful  of  his  character  as  a 
bishop.  He  has  a  host  of  Mends  and  neighbours  ready  to 
bear  witness  to  the  daily  beauty  of  his  private  life.  AU  this 
it  is  fondly  hoped  will  speak  volumes  in  his  favour,  should  he 
ever  find  himself  seriously  in  trouble.  There  is  always  the 
chance  that  the  jury  will  behold  in  him  that  most  edifying  of 
all  spectacles,  the  good  man  in  adversity. 

BECOOHISAHCES.  A  Eecognisance  is,  in  legal  phrase, 
an  'obligation  of  record,'  which  a  man  enters  into  before 
some  court,  magistrate,  or  officer  duly  authorised,  conditioned 
to  do  some  particular  act,  such  as  to  appear  at  a  certain  time 
and  place — ^to  prosecute  an  appe-al — ^to  keep  the  peace,  and 
the  like.  He  may  enter  into  this  obligiition  either  upon  his 
own  account,  or  as  guaranteeing  the  act  of  another.  It  is  so 
called,  because  it  is,  in  point  of  form,  the  recognition  or 
admission  of  an  already  existing  debt ;  and,  as  such,  is 
authenticated  by  the  record  of  the  court  before  which  it  is 
taken,  and  not  by  the  seal  or  signature  of  the  responsible 
party.  The  form,  in  fact,  runs, '  I,  A.  B.,  acknowledge  myself 
to  owe  [or  we,  A.  B.  and  C.  D.,  each  acknowledge  oiu^elves 
to  owe]  to  our  Lady  the  Queen  the  sum  of  jSIO,  to  be  vwd 
if  the  said  A.  B.  shall  appear,'  &c. 

Should  the  condition  be  broken,  the  recognisance  is  liable 
to  be  estreated,  that  is  to  say  eoctracted  from  the  other  records 
for  the  purpose  of  enforcement ;  the  party  and  his  sureties 
(if  any)  having  thus  become  Her  Majesty's  absolute  debtors, 
and  Uable  in  the  sums  in  which  they  stood  respectively 
bound. 

Eecognisances  formerly  could  only  be  estreated  at  Quarter 
or  General  Sessions,  ta  which  they  were  transmitted  for  that 
purpose.  This  process  has  been  rendered  imnecessary  by 
the  Summary  Jurisdiction  Act,  which  provides  (sec.  9)  that 
whenever  a  recognisance  is  conditioned  for  the  appearance  of 
a  person  before  a  Court  of  Summary  Jurisdiction,  or  for  his 
doing  some  other  matter  to  be  done  in  any  proceeding  in 
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such  court,  the  court,  if  of  opinion  that  the  recognisance  is 
forfeited,  may  itself  declare  such  to  be  the  case,  and  may 
enforce  payment  of  the  amount  due  thereunder,  by  distress, 
as  if  the  same  had  been  a  fine  upon  conviction. 

Similarly,  where  a  recognisance  to  keep  the  peace,  or  to  be 
of  good  behaviour,  or  to  do,  or  not  to  do,  any  act  or  thing, 
has  been  entered  into  by  any  person  as  principal  or  surety 
before  any  such  court,  the  court,  or  any  Court  of  Summary 
Jurisdiction  for  the  same  county,  borough,  or  place,  upon 
proof  of  the  conviction  of  the  principal  of  any  offence 
amounting  in  law  to  a  breach  of  the  condition,  may  by 
conviction  declare  such  recognisance  to  be  forfeited,  and 
adjudge  both  principal  and  sureties,  or  any  of  them,  to  pay 
the  sums  for  which  they  may  be  severally  bound. 

All  siuns  paid  in  respect  of  recognisances,  declared  forfeit 
as  above,  are  to  be  received  by  the  clerk  of  the  court,  and 
by  him  handed  to  the  treasurer  of  the  county,  &c.,  in  the 
same  manner  as  sums  are  paid  under  Jervis'  Act,  see 
page  23. 

BEFOEHATOET  SCHOOLS.  The  Eeformatory  Schools 
Act,  1866  (29  &  30  Vict.  c.  117),  was  a  twin  bu-th  with  the 
Industrial  Schools  Act  already  referred  to.  It  is  intended 
for  the  benefit  of  older  offenders.  The  provisions  generally 
as  to  the  establishment,  conduct,  and  supervision  of  these 
schools — as  to  the  placing  boys  out  on  licence — apprenticing 
them^  and  tiie  recovery  of  payment  from  the  parent,  &c., 
correspond  with  those  in  the  other  Act. 

By  sec.  1 4  it  is  provided  that  whenever  any  offender,  who 
in  the  judgment  of  the  court  or  Justices  before  whom  he  is 
charged  is  under  the  age  of  16,  is  convicted  either  upon 
indictment  or  in  a  summary  manner  of  an  oftence  punishable 
with  penal  servitude  or  imprisonment  and  is  sentenced  to 
imprisonment  for  ten  days  or  a  longer  term,  he  may  be 
sentenced  to  be  sent  at  the  expiration  of  such  period  to  a 
certified  Reformatory  School  and  there  detained  for  not  less 
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than  two,  nor  more  than  five  years.  !N^o  child  under  10 
years  is  to  be  so  sent,  unless  he  has  previously  been  charged 
with  some  offence  punishable  with  penal  servitude  or 
imprisonment,  or  is  sentenced  by  a  Judge  of  Assize  or  a 
Court  of  Greneral  or  Quarter  Sessions.  The  religious  per- 
suasion of  the  offender  is  to  be  regarded,  as  in  the  case  of 
children  sent  to  industrial  schools.  There  are  at  present  52 
Reformatory  Schools  in  England  and  12  in  Scotland,  contain- 
ing altogether  about  6000  young  persons. 

BE&ISTES.  Provision  is  made  by  the  Summary  Juris- 
diction Act,  1879  (sees.  22,  23),  for  the  keeping  by  the 
<5lerk  of  every  divisional  court  of  a  Register  of  all  con- 
victions and  orders  of  such  court,  each  entry  to  be  either 
made  or  signed  by  one  of  the  Justices  constituting  the 
court.  This  Register,  or  a  certified  extract  from  its 
pages,  is  declared  to  be  prirnd  facie  evidence  of  the  matters 
Altered,  *for  the  purpose  of  informing  a  court  of  sum- 
mary jurisdicfcion  acting  for  the  same  county,  <fec.,  as  the 
<30urt  whose  convictions,  orders  and  proceedings  are  entered 
in  the  Register.'  *But  nothing  in  this  section,'  continues 
the  Act,  'shall  dispense  with  the  legal  proof  of  a  previous 
conviction  when  required  to  he  jproved  against  a  pefscm 
charged  with  another  offence.'  The  clause  is  not  very  clear, 
and  has  given  rise  to  some  perplexity.  There  seems  no 
doubt,  however,  but  that  the  Register  is  intended  to  inform 
the  court  to  which  it  belongs,  as  well  as  any  otiier  court,  of 
the  fact  of  a  previous  conviction,  and  that  this  information  is 
primd  facie  evidence  of  such  conviction — i.e.,  evidence  to  be 
acted  upon  unless  challenged  by  the  party  affected.  There- 
fore, a  person  disputing  a  previous  conviction  (e.^.,  upon  the 
^ound  of  its  having  been  quashed,  which  would  not  appear 
upon  the  Register)  may  demand  that  it  be  legally  proved  by 
production  of  the  certificate  of  the  Clerk  of  the  peace,  (see 
page  15).  Evidence  of  any  security  taken  under  the  Act, 
whether  from  principal  or  surety,  may  be  supplied  by  an 
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entry  either  in  the  Register,  or  'Security  book.*    See  sec.  23, 
and  Eules,  1880,  JS'o.  U. 

Begister  of  lioences,  see  page  267. 

SESHTUTION    OF    STOLEN   PBOPESTT.     In  the 

dawn  of  society,  the  remedy  (if  any)  of  a  man  whose  goods 
were  stolen  lay  very  much  in  his  own  hands.  Provided  he 
were  big  and  active  enough  to  tackle  the  thief  and  retake  his 
property,  or  otherwise  able  to  procure  its  restoration,  the 
matter  settled  itself.  But  when  society  by  degrees  assumed 
the  duty  of  dealing  with  theft  as  a  public  evil,  and  of 
catching  and  making  examples  of  those  who  committed  it, 
the  mere  recovery  by  an  owner  of  what  had  been  stolen 
became  subordinate  to  a  more  important  end.  Any  one  may 
now-a-days,  no  doubt,  take  his  property  by  main  force  from  a 
thief.  But  he  is  bound  to  take  the  thief  into  the  bargain ; 
and  it  is  a  misdemeanour  intentionally  to  let  him  escape. 
K  the  thief  gets,  away  with  it,  it  is  equally  a  misdemeanour  to 
attempt  its  recovery  by  any  means  inconsistent  with  the  duty 
of  bringing  him  as  rapidly  as  possible  to  justice  (see  Com- 
pounding Offences)  ;  and  if  it  gets  into  the  hands  of  the 
law,  through  the  agency  of  the  police  or  otherwise,  the 
owner  has  no  right  to  it  until  he  has  fulfilled  his  obligation 
to  society  by  prosecuting  the  oflfender.  A  gentleman,  whose 
only  set  of  artificial  teeth  had  been  stolen  from  his  bed-side, 
Buffered  some  time  since  from  this  rule  (a). 

(a)  The  foUowmg  is  a  lady's  complaint.  It  is  from  the  pen  of  Lady 
Dufferin,  grand-daughter  of  Sheridan,  quoted  in  a  recent  number  (55) 
of  the  '  Nineteenth  Century.'  She  had  been  robbed  of  her  wardrobe, 
and  writes  as  foUows: — '  I  find  that  the  idea  of  personal  property  is  a 
fascinating  illusion,  for  our  goods  belong  in  fact  to  our  country,  and  not 
to  us ;  and  the  petticoats  and  stoddogs  which  I  fondly  imagined  mine, 
Are  really  the  petticoats  of  Great  Britain  and  Ireland.  I  am  now  and 
then  indulged  with  a  (Cstant  glimpse  of  my  most  necessary  garments  in 
the  hands  of  different  policemen ;  but  '  in  this  stage  of  the  proceedings' 
may  do  no  more  than  wistfully  recognise  them  .....  Moreover 
the  police  and  I  have  so  long  had  my  clothes  in  common  that  I  shall 
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Any  one,  however,  may  peaceably  or  by  legal  process 
recover  his  stolen  goods  from  a  third  party,  and  if  he  can 
anyhow  contrive  to  regain  possession  of  them  without  force 
or  disturbance,  the  law  not  only  justifies  but  favours  the 
proceeding.  The  act  of  theft,  which  removed  them  tem- 
porarily from  his  possession,  could  not  in  the  least  degree 
affect  his  property  in  them,  which  remained  exactly  as 
before.  Consequently,  even  an  honest  purchaser  can  set 
up  no  title  as  derived  from  or  traced  through  a  thief,  and  is 
bound  to  restore,  without  compensation,  what  the  latter  had 
no  right  to  dispose  of.  Two  innocent  persons  have  been 
wronged,  and  one  must  bear  the  loss,  in  which  hard  state  of 
affairs  '  spoliatiis  debet  ante  omnia  restitui '  is  the  maxim  of 
the  law. 

To  this  doctrine  there  is  one  notable  exception  in  the  case 
of  a  bond  fide  purchaser  in  Market  overt,  who  thereby  obtains 
a  title  which  is  good  as  against  all  the  world.  He  is  pro- 
tected by  considerations  of  public  policy,  adverted  to  at  page 
314,  which  do  not  apply  to  dealings  conducted  in  a  more 
private  manner. 

Bestitution  upon  Conviction.-- The  restitution  of  stolen 
property  upon  conviction  of  the  thief  is  provided  for  by  the 
Larceny  Consolidation  Act,  24-5  Vict.  c.  96,  s.  100,  which 
enacts  that  if  any  person,  guilty  of  any  felony  or  misde- 
meanour mentioned  in  the  Act,  by  stealing,  embezzling,  or 
knowingly  receiving  any  chattel  money,  valuable  security, 
or  other  property  whatsoever,  shall  be  indicted  by  or  on 
behalf  of  the  owner  of  the  property,  and  convicted,  such 
property  shall  be  restored  to  the  owner ;  but  *  the  language 
of  this  section  applies,  and  is  obviously  intended  to  apply,  to 
cases  only  in  which  possession  has  been  obtained  without  the 
property  passing ' ;  per  Lord  Campbell,  C  J^  in  Moyce  v. 
Neanngton,  (Dec.  20,  78)  4  Q.  B.  D.  32.    And  exception  is 

never  feel  at  home  in  them  again.  To  a  virtuons  mind  the  idea  that 
Inspector  Dowsett  has  examined  into  all  one's  hooks  and  eyes  is  in* 
expressibl}'  painful;    But  I  cannot  pursue  that  view  of  the  subject.* 
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made  in  the  case  of  valuable  securities  and  negotiable  instru- 
ments which,  after  being  stolen,  may  have  been  hond  fide 
discharged  by  the  person  liable,  or  received  by  third  parties 
for  good  consideration  without  notice. 

By  the  30-1  Vict.  c.  35,  s.  9,  it  is  further  provided  that 
where  any  prisoner  shall  be  convicted^  either  summarily  or 
otherwise,  of  larceny  or  other  offence  which  includes  the 
stealing  of  property,  and  it  appears  that  he  sold  such  property 
to  any  person  who  had  no  knowledge  that  it  was  stolen,  and 
that  any  money  has  been  taken  from  the  prisoner  on  his 
apprehension,  the  court  may,  upon  the  application  of  such 
purchaser,  and  on  the  restitution  of  the  stolen  property  to 
the  prosecutor,  order  that  out  of  such  money  the  proceeds  of 
such  sale  be  delivered  to  the  purchaser. 

The  former  of  these  sections,  therefore,  does  not  affect 
holders  of  stolen  property  which  has  passed  through  Market 
overt.  And  such  holders  have  no  need  to  avail  themselves  of 
the  latter. 

In  either  case,  if  there  be  no  conviction  there  is  no  founda- 
tion for  an  order.  The  court  can  do  nothing  to  help  the 
prosecutor.  The  constable  in  whose  charge  the  property 
may  be  is  not  obliged  to  give  it  up,  unless  the  claimant 
choose  to  give  him  a  guarantee  against  the  consequences. 
As  regards  goods  in  the  custody  of  a  constable  within  the 
Metropolitan  Police  District,  see  2  &  3  Vict.  c.  71,  s.  29  ; 
and  BvMoch  v.  Dunlaj),  Exch.,  Nov.  15,  1876,  41  J.  P.  56. 

When,  an  indictable  offence  is  dealt  with  summarily,  under 
the  Summary  Jurisdiction  Act,  1879  (see  Prelim.  Notes, 
Chapter  V.),  the  conviction  has  the  same  effect  as  a  conviction 
for  the  like  offence  upon  indictment ;  and  Justices  may  make 
the  like  order  for  the  restitution  of  property  as  might  have 
been  made  by  the  court  before  whom  the  person  convicted 
would  have  been  tried  had  he  been  indicted  (sec.  27, 
sub-sec.  3). 

As  to  restoring  property  to  accused  persons,  see 
Constables. 
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SIOT.  It  cannot  be  too  generally  known  that  if  two  or 
more  persons  unite  in  any  unlawful  act  against  the  peace,  the 
probable  consequences  of  which  may  be  bloodshed — as,  for 
instance,  to  commit  an  assault  or  to  provoke  a  riot — ^their  lives 
may  depend  upon  the  action  of  any  one  of  them.  For,  if 
either  or  any  of  them  chance  to  kill  a  man,  the  whole  party 
are  guilty  of  murder  (see  page  326).  Moreover,  if  any  three 
persons,  either  with  or  without  common  cause  or  quarrel, 
commit  any  unlawful  act  of  violence  in  company,  or  even 
any  lawful  act  (such  as  abating  a  nuisance)  in  a  violent  and 
overbearing  manner,  they  are  all  answ^able  as  rioters,  and 
liable,  upon  indictment  for  the  misdemeanour,  to  fine  and 
imprisonment  ad  libitum. 

Even  the  mere  meeiang  of  three  or  more  persons  with  a 
view  to  the  performance  of  an  illegal  act,  such  as  pulling  down 
fences,  &c.,  although  ho  overt  act  of  violence  be  in  fact  under- 
taken, is  an  'unlawful  assembly';  while  the  fanciful  name  of 
'  rout '  has  been  given  in  our  text-books  to  the  misdemeanour 
of  beginnir^  to  riot. 

Under  the  24-5  Vict  c.  97,  s.  1 1,  if  any  persons,  riotously 
and  tumultuously  assembled  to  the  disturbance  of  the  public 
peace,  shall  unlawfully  and  with  force  demolish,  pull  down, 
or  destroy,  or  begin  to  demolish,  &c.,  any  church,  house,  out- 
house, warehouse,  mill,  &c.,  or  any  building  used  in  farming 
land,  or  any  machinery,  &c.,  &c.,  each  person  present  is 
guilty  of  felony,  and  liable,  upon  conviction  at  the  Assizes, 
to  penal  servitude  for  life,  or  not  less  than  five  ye«^rs,  or  to 
two  years'  imprisonment.  And,  under  the  succeeding  section, 
any  mere  injury  or  damage  to  a  church,  house,  &c.,  per- 
petrated by  any  such  unlawful  assemblage,  renders  the  whole 
body  liable,  as  misdemeanants,  to  penal  servitude  for  from 
five  to  seven  years  apiece,  or  to  the  alternative  of  imprison- 
ment for  two. 

This  is  sufficiently  serious ;  but  we  now  come  to  the  Eiot 
Act  itself.  This  enactment  (1  Greo.  L  stat.  2,  cap.  5),  is 
only  applicable  in  cases  where  persons  to  the  numbOT  of 
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tvsdoe  at  morey  are  unlawfully  and  tumultuously  assembled 
to  the  disturbance  of  the  public  peace.  Whenever  this  is 
the  case,  any  Justice,  sheriff,  or  mayor  of  a  town  may  make 
proclamation  in  the  form  given  below ;  and  any  perscms  who, 
to  the  above  number,  presume  unlawfully  and  tumultuously 
to  remain  together  for  the  space  of  one  hour  after  this  warn- 
ing, are  guilty  of  felony,  and  liable,  under  the  original  enact- 
ment,  to  death,  and  at  present  to  penal  servitude  for  life,  or 
for  not  leas  than  fifteen  years ;  or  to  imprisonment  for  the 
unusually  protracted  period  of  three  years. 

Every  Justice,  be  it  observed,  is  required,  on  knowledge 
of  any  unlawful  and  tumultuous  assembly  within  his  jurisdic- 
tion, to  '  resort  to  the  place,*  and  there,  among  the  rioters, 
or  as  near  to  them  as  he  can  safely  come,  after  commanding 
silence,  openly  and  with  loud  voice  to  pronounce  these 
words  ;— 

<  Proclamation.  Our  sovereign  Lady  the  Queen  chargeth 
and  conunandeth  aU  persons  being  assembled  immediately 
to  disperse  themselves,  and  peaceably  depart  to  their  habita* 
tions,  upon  the  pains  contained  in  the  Act  made  in  the  first 
year  of  King  George,  for  preventing  tumults  and  riotous 
assemblies.     Grod  save  the  Queen  !' 

Any  one  obstructing  the  making  of  this  proclamation 
(which  is  popularly  known  as  *  reading  the  B,iot  Act ')  is 
guilty  of  felony ;  and  any  persons  continuing  assembled  with 
knowledge  that  it  would  have  been  read  but  for  such 
hindrance,  are  just  as  liable  as  if  they  had  listened  to  every 
word.  They  may,  in  any  case,  be  arrested  whether  the  hour 
has  elapsed  or  no,  although  the  full  punishment  is  not 
incurred  unta  that  period  has  expired.  Indenmity  is 
extended  by  the  Act  in  case  any  of  the  mob  be  maimed  or 
killed  in  the  endeavour  to  apprehend  or  disperse  them.  In 
extreme  cases,  the  presence  of  a  military  force  may  be 
obtained,  upon  written  application.  But  the  mere  appearance 
of  soldiers  upon  a  scene  of  civil  disorder  is,  for  obvious 
reasons,  a  proceeding  of  the  very  gravest  character, 

T  2 
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In  case  of  actual  or  apprehended  riot,  Justices  may  order 
all  licenced  houses  in  the  vicinity  to  he  closed.  See  Intoxi- 
cating Liquor  Law,  page  274;  and  Special  Constables. 

Liability  of  Hundred.— Under  the  7  &  8  Geo.  IV.,  c.  31, 
if  any  church,  house,  mill,  machinery,  &c.,  he  feloniously 
pulled  down,  demolished  or  destroyed,  whether  wholly  or  in 
part,  hy  any  persons  riotously  and  tumultuously  assembled, 
the  inhabitants  of  the  Hundred  shall  yield  full  compensation 
to  the  person  damnified.  The  damage,  if  not  exceeding  ^30, 
must  be  recovered  summarily  before  two  Justices  in  special 
sessions.  But  it  is  not  every  breakage  of  windows  or  doors, 
or  other  mischief  however  serious,  which  will  render  the 
Hundred  answerable.  The  acts  of  the  rioters  must  indicate 
that  their  object  and  purpose  was  to  demolish  the  building, 
&c.,  altogether,  in  order  to  constitute  their  offence  felonious, 
and  within  the  meaning  of  the  above  clause :  see  Drake  v. 
Footitt,  Mar.  24,  1881 ;  7  Q.  B.  D.  201.  As  to  the  UabiHty 
of  the  Hundred  in  respect  of  the  plunder  of  a  wreck,  see  17 
(fe  18  Vict.  c.  104,  sec.  477. 

BOOKS  being  animals  feres  naturce,  and  not  protected 
by  statute,  the  killing  and  taking  them  upon  the  land  of 
another  is  no  criminal  offence.  Neither  does  any  punish- 
ment attach  to  the  trespass  which  is  necessarily  committed ; 
the  trespasser  not  being  in  pursuit  of  *game.'  The  land- 
owner, in  short,  has  only  his  right  of  civil  action,  which  in 
the  way  of  redress  is  worse  than  useless.  To  the  natural 
mind  it  may  seem  strange  and  unsatisfactory  that  the  stealing 
a  dead  rook  from  a  lawn  or  larder  should  be  larceny,  while 
the  shooting  the  same  bird  on  the  top  of  my  tree,  and  then 
running  away  with  it,  with  all  the  attendant  aggravation  of 
trespassing  upon  private  land,  and  disturbing  a  rookery, 
should  be  no  criminal  offence  at  all  (a).     Upon  this  point  we 

(a)  Under  the  Birds*  Protection  Act,  1880,  (see  title)  a  man  may 
now  be  punished  (bat  not  as  a  thief  or  a  trespasser)  for  killing  or  taking 
rooks,  except  upon  his  own  land,  between  the  1st  of  March  and  the 
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must  refer  to  some  remarks  under  the  head  of  Game  (page 
206),  and  to  our  note  on  Trespass. 

But  although  the  owner  has  ho  legal  property  in  the  birds, 
the  nests  are  unquestionably  his  own,  and  any  damage  done 
to  these  may  be  punished,  as,  under  the  circumstances,  direct 
and  intentional  See  Malicious  Injuries,  Offence  7.  So 
also  may  any  actual  injury  to  the  trees  themselves ;  and  the 
landowner,  or  any  person  by  his  direction,  may  apprehend 
the  offender  in  either  case  upon  the  spot,  and  carry  him 
before  a  Justice  (see  page  311). 

Field  mushi'ooms  stand  much  upon  the  same  footing  as 
rooks,  being  of  some  value  in  themselves,  yet  (as  not  falling 
within  the  category  of  cultivated  plants)  unprotected  by 
statute,  and  free  to  the  first  taker.  The  same  may  be  said  01 
water-cress  in  a  brook,  when  not  planted  by  hand. 

RTJL'SS.  Under  the  29th  section  of  the  Simimary  Juris- 
diction Act,  the  Lord  Chancellor  is  empowered  to  make  rules 
in  relation  to  certain  subsidiary  matters,  and  the  *  Summary 
Jurisdiction  Eules,  1880,'  have  been  issued  accordingly. 
They  contain  provisions  with  reference  to  the  keeping  of  the 
Kegister  (page  406)  and  other  matters  of  detail  which  are 
adverted  to,  when  necessary,  elsewhere,  and  need  not  be 
epitomised  under  one  head. 

SEAECH  WABRANT.  This  is  an  authority  to  the 
officer  therein  named  to  enter,  by  force  if  necessary,  into 
some  house  or  premises,  wliich  must  be  specially  described, 
in  order  to  search  for  and  seize,  if  discovered,  the  particular 
property  in  respect  of  which  it  is  granted.  It  may  be  issued 
upon  any  day,  and  executed,  in  case  of  urgent  necessity,  at 
any  hour  of  the  night. 

Every  Justice  of  the  Peace  has  Common  Law  authority  to 
issue  such  a  warrant  in  respect  of  stolen  goods  within  his 

1st  of  August.     For  a  first  offence,  however,  he  is  only  liable  to  be 
reprimanded  with  costi<. 
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own  jurisdiction.  But  it  must  be  founded  upon  information 
on  oath  by  the  owner  or  some  person  on  his  behalf,  and  the 
officer  must  be  careful  to  seize  no  goods  except  those  specified 
in  the  warrant. 

The  machinery  of  the  search  warrant  has  been  adopted  in 
many  modem  statutes.  Thus  by  the  24-5  Vict.  c.  96,  s.  103 
(see  Larceny),  on  proof  on  oath  befcore  a  Justice  that  there 
is  reasonable  cause  to  suspect  that  any  person  has  in  his 
possession,  or  on  his  premises,  any  property  whatever  on  or 
with  respect  to  which  any  offence  punishable  either  upon 
indictment  or  summary  conviction  by  virtue  of  that  Act  has 
been  committed,  the  Justice  may  grant  a  warrant  to  search 
for  such  property,  as  in  the  case  of  stolen  goods. 

Whenever  the  issue  of  a  search  warrant  has  been  specially 
provided  for  in  respect  of  any  particular  class  of  offence,  the 
fact  will  generally  be  found  noted.  For  a  form  of  the  docu- 
ment itself,  see  Appendix,  No.  XVII. 

SEEDS,  ABULTEBATIOV  OF.  Every  person  who,  with 
intent  to  defraud,  kills  or  dyes  any  seed,  or  sells  or  causes 
to  be  sold  any  killed  or  dyed  seed  is  liable,  on  conviction 
before  two  Justices,  to  a  penalty  of  £5.  Subsequent  offence, 
£50,  and  advertisement  of  offender's  name.  Information 
within  21  days.  AppeaL  (32-3  Yict.  c.  112.)  No  intent  to 
defraud  any  particvlar  jperson  need  be  alleged  or  proved. 

Killing  seeds  is  defined  to  mean  the  destroying  by  sfftifi- 
cial  means  of  their  vitality  or  germinating  power.  Dyeing 
seeds  (under  the  amending  Act,  41  Vict.  c.  17)  means  *  to 
apply  to  seeds  any  process  of  colouring,  dyeing,  or  sulphur- 
smoking.' 

SLATTGHTES  HOTTSES.  Under  the  'Towns  Improve- 
ment Clauses  Act,  1847'  (10  &  11  Vict.  c.  34),  which  is 
incorporated  with  the  'Public  Health  Act,  1875,'  every 
person  who,  without  licence  from  the  Local  Authority,  uses 
any  place  as  a  slaughter-house  or  knacker's  yard,  not  so  used 
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at  and  since  the  date  of  the  Act,  is  liable  to  a  penalty  of  £5, 
&C.  (sec.  126).  An  Urban  Authority  may  provide  slanghter- 
honses  and  make  bye-laws  for  their  proper  regolation.  The 
owner  or  occupier  of  every  'licensed'  or  'Eegistered 
Slaughter-house,'  must  keep  those  words  conspicuously 
printed  up  on  his  premises,  under  a  penalty  of  X5,  &c. 
(Public  Health  Act,  sees.  169,  L70).  See  Cruelty  to 
Animals,  Slaibghter-house  Offences, 

SOLDIEB.  The  maintenance  of  a  standing  army  in  this 
country  is,  as  we  all  know,  a  constitutional  anomaly,  and  its 
existence  is  prolonged  from  year  to  jeox  at  the  pure  pleasure 
of  the  Commons,  who  not  only  consent  to  furnish  the  funds 
necessary  for  that  purpose,  but  have  hitherto,  by  an  annual 
'Mutiny  Act,'  authorised  the  only  means  of  maintaining 
discipline  in  its  ranks.  The  'Army  Act,  1881 '  (44-5  Vict, 
e.  58),  which  has  been  substituted  for  the  Army  Discipline 
Act  of  1879,  is  designed  to  obviate  the  necessity  for  a  com- 
plete Mutiny  Act  in  every  year.  It  is  a  dead  model,  capable 
of  being  galvanised  into  active  existence  by  a  short  special 
Act,  which  will  be  passed  annually  and  will  define  the  term 
during  which  it  is  to  continue  effective.  The  following  is  a 
brief  account  of  so  much  of  it  as  concerns  the  Justice.  It 
should  be  premised  that  the  provisions  of  the  Summary 
Jurisdiction  Act,  with  regard  to  reducing  the  prescribed 
amount  of  penalties,  &c.  (see  page  16),  do  not  apply  to  any 
proceedings  taken  under  this  Act 

Enlistment — (Sec.  98).  Any  person  who,  without  due 
authority,  directly  or  indirectly  interferes  with  the  recruiting 
service  of  the  regular  forces  is  liable  to  a  penalty  of  <£20. 
Every  person  (sec.  80)  authorised  to  enlist  recruits  in  the 
regular  forces  must  furnish  a  person  offering  to  enlist  with  a 
notice  in  prescribed  form,  showing  the  general  conditions  of 
the  contract,  and  directing  the  recruit  to  appear  before  a 
Justice  of  the  Peace. 

Upon  the  appearance  of  a  candidate  for  enlistment,  the 


41 6  SOLDIER. 


Justice  will  ask  him,  in  the  first  place,  whether  he  assents 
to  that  step.  [Should  he  not  appear,  or  should  he  not 
assent  to  be  enlisted,  no  further  proceedings  are  to  be  taken.] 
If  so,  after  cautioning  him  that  any  false  answer  will  expose 
him  to  punishment,  the  Justice  will  read  or  cause  to  be  read 
to  him  the  questions  in  the  '  attestation  paper,'  taking  care 
that  each  question  is  duly  understood ;  and,  after  ascertaining 
tliat  his  answers  have  been  properly  recorded,  will  require 
him  to  sign  the  declaration  and  administer  to  him  the  oath 
of  allegiance  contained  in  the  paper.  He  will  then  attest  by 
his  signature  the  fidfilment  of  all  requirements,  and  deliver 
the  document  to  the  *  recruiter,'  for  all  which  the  fee  of  one 
shilling,  and  no  more,  is  the  reward  of  his  clerk.  A  recruit, 
repenting  of  his  bargain,  may  claim  his  discharge  within 
three  months  after  attestation  on  payment  of  £10  smart 
money  (sec.  81).  But  ho  will  not  be  allowed  to  escape 
during  a  period  of  national  danger  or  emergency  when 
soldiers  in  army  service  who  would  otherwise  pass  to  the 
reserve  are  required  by  Proclamation  to  continue  with  the 
colours.     Sec  sec.  88. 

Any  person  knowingly  making  a  false  answer  to  any 
question  contained  in  the  *  attestation  paper '  and  put  to  him 
by  a  Justice,  is  liable,  upon  summary  conviction,  to  im- 
prisonment with  or  without  hard  labour  for  not  exceeding 
three  months  (sec.  99). 

Exemption  from  Civil  Process. — (Sec.  144).  A  soldier  of 
the  regular  forces  is  not  liable  to  be  taken  out  of  the  service 
by  process  of  any  court  of  law  or  otherwise,  or  to  be  compelled 
to  appear  in  person  before  any  such  court,  except — (1)  on 
account  of  a  charge  or  conviction  of  crime  ;  or  (2)  on  account 
of  a  debt  exceeding  £30,  clear  of  costs.  The  word  *  crime  ' 
includes  a  felony,  misdemeanour,  or  other  offence  punishable 
"with  fine  or  imprisonment,  or  greater  punishment,  but  does 
not  include  the  offence  of  absenting  himself  from  civil  service, 
or  breaking  a  contract.  All  proceedings  in  or  incidental  to 
any  process  or  order  in  contravention  of  this  rule  are  simply 
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void.  But  any  person  having  any  cause  of  action  against  a 
soldier  may,  after  due  notice,  proceed  to  judgment  and  have 
execution  other  than  against  the  person,  pay,  or  equipments 
of  the  defendant. 

Liability  to  Maintain  Family. — (Sec.  145).  A  soldier  of 
the  regular  forces  is  liable  to  contribute  to  the  maintenance 
of  his  wife  and  children,  and  also  to  the  maintenance  of  any 
bastard  child,  to  the  same  extent  as  if  he  were  not  a  soldier, 
but  execution  will  not  issue  against  his  person,  pay,  or  equip- 
ments, nor  is  he  liable  to  be  punished  for  deserting  or 
neglecting  to  maintain  his  wife  or  family,  or  for  leaving  them 
chargeable.  And  when  any  order  is  made  for  payment  by 
any  soldier  of  the  cost  of  maintenance  of  his  wife  or  child, 
or  of  any  bastard  child,  a  copy  must  be  sent  to  the  Secretary 
of  State,  who  may  order  a  sum  not  exceeding  sixjjence  per 
day  in  the  case  of  a  Serjeant,  and  threepence  in  that  of  any 
other  soldier,  to  be  deducted  from  his  pay  and  appropriated 
in  liquidation  of  his  liability. 

When  any  proceeding  in  a  Court  of  Summary  Jurisdiction 
is  instituted  against  a  soldier  for  the  purpose  of  enforcing 
any  such  payment  as  above,  and  such  soldier  is  quartered 
outside  the  petty  sessional  division,  process  is  to  be  served 
on  his  commanding  officer,  and  such  service  is  not  valid, 
unless  there  be  left  therewith  a  sufficient  sum  to  enable  the 
soldier  to  attend  the  hearing  and  return  to  quarters.  No 
process  whatever  is  valid  if  served  after  an  order  for  em- 
barkation on  foreign  service. 

Deserters. — (Sec.  152).  Any  person  who  falsely  confesses 
himself  a  deserter  is  liable,  on  summary  conviction,  to 
imprisonment  for  three  months,  with  or  without  hard  labour; 
and  any  person  (sec.  153)  who  persuades  or  attempts  to 
persuade  any  soldier  to  desert,  or  aids  him  in  deserting,  or 
conceals  him  afterwards,  is  eligible  for  six. 

With  respect  to  actual  deserters  (sec.  154) — 

1.  Upon  reasonable  suspicion  that  a  person  is  a  deserter, 
any  constable,  or,  if  no  constable  can  immediately  be  met 
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with,  any  officer,  soldier,  or  other  person  may  apprehend 
him  and  bring  him  before  a  Court  of  Summary  Jurisdic- 
tion. 

2.  The  court  may  deal  with  the  case  as  if  the  accused 
were  charged  with  an  indictable  offence. 

3.  The  court,  if  satisfied  by  evidence  on  oath,  or  by  the 
confession  of  the  suspected  person,  that  he  is  a  deserter,  may 
*  cause  him  either  to  be  delivered  into  military  custody  in 
such  manner  as  the  court  may  deem  most  expedient,  or,  until 
he  can  be  so  delivered,  to  be  committed  to  some  prison,  police 
station,  or  other  place  legally  provided  for  the  confinement 
of  persons  in  custody,  for  such  reasonable  time  as  appears  to 
the  court  reasonably  necessary  for  delivering  him  into  military 
eiwtody.' 

A  reward  of  from  5^.  to  20».  to  the  person  apprehending 
a  deserter,  as  weU  as  all  expenses  incurred,  (not  exceeding  a 
total  of  40*.)  will  be  paid  by  the  War  Office  upon  the  certifi- 
cate of  the  committing  Justice. 

Where  a  person  confesses  himself  a  deserter,  but  evidence 
of  the  truth  or  falsehood  of  such  confession  is  not  forth- 
coming, the  prisoner  should  be  remanded,  and  a  '  descriptive 
return'  (see  form,  Sched.  IV.)  transmitted  to  a  Secretary 
of  State.  Eemands  of  not  exceeding  eight  days  each  may  be 
made  from  time  to  time  for  this  purpose. 

Begimental  Heeessaries. — (Sec.  156).  Any  person  who 
buys,  receives,  or  takes  in  pawn  from  a  soldier,  on  any 
pretence  whatever,  or  who  entices  or  assists  a  soldier  to  sell, 
&e.,  any  arms,  clothes,  or  stores  in  regimental  charge,  &c., 
unless  he  proves  that  he  acted  in  ignorance  of  the  same 
being  such  property,  or  of  the  person  with  whom  he  dealt 
being  a  soldier,  is  liable,  on  summary  conviction  (for  a  first 
offence)  to  a  fine  not  exceeding  £20,  with  treble  the  value 
of  '  any  property  of  which  such  offender  has  become  pos- 
sessed by  means  of  his  offisnce,'  recoverable  by  distress. 
And  where  any  such  property  is  found  *  in  the  possession '  of 
any  person  (see  sub-sec.  2),  and  a  Court  of  Summary  Juris- 
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diction  have  reasonable  groxmd  to  believe  that  tbe  same  was 
either  stolen  or  obtained  in  contravention  of  the  above 
enactment,  and  such  person  fails  to  satisfy  the  court  to  the 
contraiy,  he  may  be  fined  £5. 

Any  person  found  committing  an  offence  as  above  may  be 
arrested  without  warrant,  and  any  person  to  whom  any  such 
property  is  offered  in  the  way  of  sale,  pledge,  &c.,  and  who 
suspects  it  to  be  of  such  nature  as  above,  is  entitled,  and  (if 
he  has  the  power)  is  bound  to  apprehend  the  party  offering 
it.     A  search  warrant  may  be  issued  where  necessary. 

BOUTE-HABCHINO ^BILLETTING HORSES  AND   OABRIAGES 

(sec.  102,  et  seq.). 

Before  any  portion  of  Her  Majesty's  regular  forces  can 
commence  a  march,  in  the  course  of  which  it  counts  upon 
assistance  from  the  civil  power,  a  *  route  *  must  be  issued 
through  the  Secretary  of  State,  signifying  the  forces  to  be 
moved,  and  signed  by  the  proper  officer.  This  '  route,'  when 
delivered  to  any  soldier  of  whatever  rank  by  his  commanding 
officer,  is  his  sufficient  authority  fcnr  demanding  billets, 
carriages,  &c. 

The  occupier  of  every  'victualling-house'  is  liable  to 
receive  soldiers  on  billet,  the  word  'victualling-house'  includ- 
ing all  inns,  hotels,  livery  stables,  ale  houses,  and  establish- 
ments of  persons  selling  wines,  spirits,  &c.,  by  retail,  subject, 
however,  to  various  exceptions,  which  protect,  among  others, 
certain  houses  licenced  for  consumption  '  not  on  the  premises.' 

Every  constable  in  charge  at  any  place  in  the  United 
Kingdom  mentioned  in  the  *  route '  is  bound  to  billet  upon 
the  occupiers  of  victualling-houses  and  other  premises  liable 
in  that  place  such  number  of  officers,  soldiers,  and  horses  as 
are  mentioned  in  the  '  route,'  and  stated  to  require  quarters. 

The  victualling-house  keeper  is  bound  to  receive  his 
guests  and  entertain  them  with  food,  lodging,  and  attendance 
at  a  fixed  rate  of  payment.  Should  he  feel  aggrieved  at 
having  what  he  may  consider  an  unfair  number  of  men  or 
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horses  thro^vn  upon  his  hospitality,  he  may  apply  to  a 
Justice  for  redress  (sec.  108).  But  he  must  not  refuse  to 
receive  them,  or  to  afford  proper  accommodation,  or  bribe  the 
billetting  constable,  or  pay  out  any  soldier  quartered  upon 
him,  on  pain  of  a  line  of  not  less  than  40^.  nor  more 
than  £5. 

In  the  matter  of  carriages  every  Justice  having  jurisdiction 
in  any  place  mentioned  in  a  *  route '  is  bound,  at  the  request 
of  the  commanding  officer  (sec.  112),  to  issue  his  warrant, 
requirmg  some  constable  to  furnish,  within,  a  reasonable  and 
specified  time,  such  carriages,  animals,  and  drivers  as  may  be 
required  for  moving  the  regimental  baggage  and  stores;  and 
all  persons  having  such  carriages  and  animals  fit  for  the 
purpose  are  bound  to  furnish  them  accordingly  at  a  rate  of 
remuneration  fixed  by  the  third  schedule. 

Every  Court  of  (jeneral  or  Quarter  Sessions  in  England 
may  from  time  to  time,  as  regards  places  within  their  juris- 
diction, increase  this  rate  by  an  amount  not  exceeding  one- 
third  (sec.  113).  An  order  to  this  effect,  which  must  specify 
the  average  price  of  hay  and  oats  at  the  nearest  market  town, 
is  not  to  continue  in  force  for  more  than  ten  days  after  the 
next  meeting  of  such  authority,  but  may  be  I'enewed  from 
time  to  time. 

The  police  of  any  place  may  cause  a  list  to  be  made  out 
annually  of  persons  liable  to  provide  carriages  and  animals 
for  the  above  purpose ;  and  any  one  who  considers  that  he 
has  been  improperly  entered  in  such  list  may  complain  to  a 
Court  of  Summary  Jurisdiction,  who  will  do  what  may  be 
just  in  the  matter. 

In  case  of  emergency,  signified  as  such  by  a  Secretary  of 
State,  a  'requisition  of  emergency'  may  be  made  by  any 
general  or  field  officer,  under  which  Justices  are  bound  to 
issue  their  warrants  for  the  provision  of  carriages  and  horses 
of  every  description,  whether  kept  for  draught  or  saddle,  and 
also  of  boats  and  barges  upon  every  canal  or  navigable  river. 
These  vehicles,  &c.,  may  not  only  be  used  for  the  conveyance 
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of  baggage  and  stores,  but  of  officers,  soldiers,  and  other 
persons  belonging  to  the  troops. 

Any  person  lawfully  ordered  by  any  constable  to  furnish  a 
carriage,  animal,  or  vessel,  who  refuses  or  neglects  to  provide 
the  same,  or  bribes  the  constable,  or  does  any  act  by  which 
the  order  may  be  delayed,  is  liable  to  a  penalty  of  not  less 
than  40^.  or  more  than  ^10. 

Heavy  penalties  are  imposed  upon  any  constable  neglecting 
or  exceeding  his  duty,  as  well  as  upon  officers  or  soldiers 
committing  any  oflfence  in  relation  to  the  impressment  above 
authorised. 

Every  Justice  (sec.  120)  may,  if  it  seem  necessary,  and, 
in  the  absence  of  a  constable  or  other  member  of  the  police 
authority,  is  bound  himself  to  exercise  the  powers  and  perform 
the  duties  as  regards  billetting  and  impressment  of  carriages 
which  are  by  the  Act  vested  in  or  imposed  upon  constables. 

The  provisions  of  this  portion  of  the  Act  apply  to  H.M. 
auxiliary  forces  when  subject  to  military  law  (see  sees.  175, 
ct  seq.)f  with  certain  modifications  provided  by  sec.  181. 

Legal  proceedings.— (Sec.  166).  *A  court  of  summary 
jurisdiction,  having  jurisdiction  in  the  place  where  the 
offence  was  committed,  or  in  the  place  where  the  offender 
may  for  the  time  being  be,  shall  have  jurisdiction  over  all 
offences  triable  in  a  civil  court  under  this  Act,'  indictable 
matters  excepted.  Proceedings  to  be  in  accordance  with  the 
Summary  Jurisdiction  Acts,  so  far  as  applicable.  Two  Jus- 
tices. A  portion,  not  exceeding  one-half,  of  any  fine  may  be 
paid  to  the  Informer.  Otherwise,  and  subject  to  such  pay- 
ment, all  fines  go  to  the  Exchequer.  There  is  no  power  to 
mitigate  fines  or  terms  of  imprisonment  below  the  specified 
minimum  (see  page  1 6).  As  to  cases,  however,  which  are  dealt 
with  in  an  occasional  court-house,  see  sub-section  4. 

SOLICITOBS.  Any  person  falsely  pretending  to  be,  or 
using  any  name  or  description  implying  that  he  is  qualified 
to  act  as  a  solicitor,  is  liable  to  a  penalty  of  jfilO,  recoverable 
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before  two  Justices.  No  solicitor  is  qualified  to  act  without 
having  a  stamped  certificate  in  force  at  the  time  (37-8  Vict. 
c.  68,  s.  12).  As  to  the  appearance  of  solicitors  as  advocates 
at  petty  sessions,  see  Practice,  4. 

No  legal  adviser,  whether  barrister  or  solicitor,  is  permitted, 
during  or  after  his  employment,  unless  with  his  client's 
express  consent,  to  disclose  any  communication  made  to  him 
in  his  professional  capacity,  or  any  advice  which  he  may 
have  given.  This  is  not  his  own  privilege,  but  that  of  his 
client  The  furtherance  of  a  criminal  purpose,  howevOT,  can 
never  be  part  of  his  business ;  indeed,  if  he  take  any  part  in 
preparing  or  connive  at  a  crime,  he  may  be  answerable  as  a 
conspirator  or  an  accessory.  No  communication,  therefore, 
made  to  him  with  reference  to  any  existing  criminal  design 
is  privileged.  Thus,  A.,  who  had  fraudulently  acquired  B.'s 
property,  retained  an  attorney  to  prosecute  him  for  alleged 
murder.  Says  he  to  the  lawyer,  *  I  do  not  care  if  I  spend 
,£10,000  to  get  him  hanged,  for  then  I  shall  be  easy  in  my 
mind.'  This  suggestive  remark  was  held  not  to  be  privileged : 
Annesley  v.  Anglesea,  17  State  Trials,  1223. 

SPECIAL  CONSTABLES.      Under  the  1  &  2  W.  IV. 

c.  41,  any  two  or  more  Justices,  upon  sworn  information 
^lat  any  tumult,  riot,  or  felony  has  taken  place,  or  may  be 
apprehended,  within  their  Division,  &c,  if  of  opinion  that 
the  ordinary  police  force  is  not  su£G[cient  for  the  maintenance 
of  order,  may  nominate  as  many  as  they  shall  think  fit  of 
the  householders  or  other  persons  residing  in  the  place  or 
neighbourhood  (not  being  legally  exempt)  to  act  as  special 
constables  for  such  time  as  they  may  consider  necessary. 
Persons  entitled  to  the  Parliamentary  franchise  (see  Elec- 
tion) are,  among  others,  legally  exempt. 

Any  person  appointed,  refusing  to  be  sworn  in,  or  to 
appear  when  required,  or  disobeying  orders,  is  liable  to  a 
penalty  of  £5  (sees.  7,  8).  Penalty  for  assaulting  or  resisting  a 
special  constable  in  the  execution  of  his  duty,  £20  (sec.  11). 
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Provision  is  made  for  defraying  the  expenses  of  special 
constables  out  of  the  county  rate,  or  its  equivalent,  upon  an 
order  to  that  effect  made  by  Justices  in  Special  Sessions. 

SPIBITS  ACT,  1880.  A  consolidation  of  the  law  with 
reference  to  the  manufacture,  storage,  and  transmission  of 
spirits  was  effected  by  this  Act.  It  relates  mainly  to  the 
actual  business  of  the  distiller.  The  penalties  around  thi& 
man's  path  are  tremendous.  Not  less  than  ten  of  £500,. 
and  some  five  and  twenty  of  £200  a-piece,  may  be  counted 
in  Part  I.  alone. 

The  following  passages  from  various  parts  of  43-4  Vict» 
c.  24  deserve  the  attention  of  the  Justice,  as  well  as  of  the 
public  at  large. 

Making  Spirits.  (Sec.  5). — ^No  unlicenced  person  may 
have  or  use  a  still  for  distilling  spirits.  Penalty  £500,  with 
forfeiture  of  all  utensils  and  materials. 

Combining  Trades.  (Sec.  11). — ^The  carrying  on  of  a 
distillery  business  in  connection  with  that  of  a  brewer, 
vinegar  maker,  sugar  refiner,  dealer  in  wine,  &c.;  or  even  the 
working  it  upon  premises  commimicating  with  those  of  a 
brewer,  <fec.,  otherwise  than  by  the  open  street,  is  forbidden 
under  a  penalty  of  £200. 

Dealers  and  Betailers.  (Sec.  102). — A  dealer,  holding 
no  retail  licence,  must  not  sell  or  deliver  less  than  two  gallons 
of  the  same  kind  of  spirit  at  a  time  to  any  one  person ;  and. 
a  retailer,  unless  also  licenced  as  a  dealer,  must  not  sell  or 
deliver  spirits  to  a  dealer  or  retailer,  or  buy  or  receive  spirits 
from  another  retailer. 

Permits  and  Certificates.  (Sec.  105). — A  dealer,  holding 
no  retail  licence,  must  not  send  out  spirits  unless  accom- 
panied by  an  Excise  certificate.  Xor  can  he,  in  any  case, 
send  out  more  than  one  gallon  at  a  time  without  this  pro- 
tection. Neither  may  spirits  exceeding  one  gallon  of  the 
same  denomination  at  a  time  be  sent  out  by  a  retailer  to  any 
one  person  unless  accompanied  by  a  certificate. 
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*  Except  as  in  this  section  (105)  is  provided,  no  spirits 
exceeding  the  quantity  of  one  gallon  of  the  same  denomi- 
nation at  a  time  for  the  same  person,  may  be  sent  out, 
delivered,  or  removed  from  any  one  place  to  any  other  place, 
unless  accompanied  by  a  permit.' 

Many  persons  are  probably  unaware  of  this  regulation. 
Few  understand  the  significance  of  its  quiet  prohibition.  To 
despatch  a  miniature  keg  of  curious  old  Lochnagar,  filled  in 
one's  own  cellar,  to  some  country  cousin,  appears  an  innocent 
proceeding  enough.  To  most  of  us  the  notion  of  a  *  permit ' 
in  connection  with  such  a  good-natured  proceeding  woidd 
seem  as  whimsical  as  that  of  a  licence  to  play  lawn  tennis,  or 
a  passport  for  the  Isle  of  Wight.  Alas  for  the  natives  of 
that  moated  grange.  One  might  as  well  have  sent  them  a 
hamper  of  djTiamite.  *  All  spirits,'  continues  the  same  sec- 
tion, *  found  to  have  been  sent  out,  delivered  or  removed,  or 
in  course  of  being  sent  out,  delivered  or  removed,  in  contra- 
vention of  this  section,  together  with  all  horses,  cattle, 
carriages  and  boats  made  use  of  in  conveying  the  same,  shall 
be  forfeited,  and  every  person  in  whose  possession  the  same 
are  found  shall  incur  a  fine  of  £100.'  And  (sec.  107)  *if  any 
person  sends  out,  delivers,  removes,  or  receives  any  spirits 
required  to  be  accompanied  by  a  permit  without  a  permit, 
he  shall,  in  addition  to  any  other  penalty  or  forfeiture,  incur 
a  fine  of  £500.' 

Any  officer  of  Inland  Kevenue,  moreover,  may  stop  and 
detain  any  person  found  carrying  or  removing  spirits,  and 
examine  the  same  (sec.  145).  Penalty  on  not  forthwith 
producing  a  permit,  should  the  quantity  exceed  one  gallon, 
£100.  Penalty  on  withstanding  the  officer  by  force,  or 
proposing  to  him  to  overlook  the  offence,  £500. 

Observe  in  conclusion  that  (unlike  certain  other  Indul- 
gences) a  permit  once  granted  must  be  made  use  of.  If 
found  to  be  unnecessary,  it  may  indeed  be  restored  to  the 
proper  officer;  but  to  pitch  it  into  the  fire  is  punishable 
under  section  107  with  a  fine  of  £500. 
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Methylated  Spirit  (Sec.  126). — No  retailer  of  this 
description  of  spirit  may  sell  to  any  person  more  than  one 
gallon  at  a  time.  To  prepare  or  attempt  to  prepare  it  for  use 
as  a  beverage  is  an  offence  punishable,  under  section  130,  by 
a  fine  of  £100.  The  retribution  is  not  extreme.  There  is  a 
fearful  secret  about  the  flavour  of  wood  naphtha,  and  the  doom 
of  those  who  mingle  it  with  drink  of  man  should  not  be 
light. 

Hawking  Spirits,  &c.  (Sees.  146-8). — *If  any  person 
hawks,  sells,  or  exposes  to  sale  any  spirits  otherwise  than  in 
premises  for  which  he  is  licenced  to  sell  spirits,' — or 
*  knowingly  sells  or  delivers,  or  causes  to  be  sold  or  delivered, 
any  spirits  to  the  end  that  they  may  be  unlawfully  retailed 
or  consumed,' — or  *  receives,  buys,  or  procures  any  spirits  from 
a  person  not  having  authority  to  sell  or  deliver  the  same,'  he 
is  liable  to  a  fine  of  £100.   Any  person  may  arrest  the  hawker. 


STAMPS.  Any  person  hawking  stamps  of  any  kind  for 
sale,  whether  licenced  to  deal  in  them  or  not,  may  be  appre- 
hended by  any  person  and  taken  before  a  Justice  : — Penalty 
£20;  and,  if  not  immediately  paid,  imprisonment  for  not 
less  than  one  nor  more  than  three  months  (see,  however, 
page  16).  There  is  an  exception  in  favour  of  persons  em- 
ployed by  the  post-office,  who  are  permitted  to  carry  and 
sell  postage-stamps  (33-4  Vict.  c.  98,  ss.  11,  12).  Any 
person  fraudulently  removing  any  adhesive  stamp^  or  using  it 
a  second  time,  is  liable  to  a  penalty  of  £50  (sec.  25) 
recoverable  in  the  Exchequer.  As  regards  stamps  on 
documents,  see  Agreement. 

SUICIDE,  which  is  termed  self-murder  by  Blackstone, 
is  felony,  but  not  murder ;  R,  v.  Burgess,  32  L.  J.  M.  C.  55. 
It  seems,  however,  that  if  two  persons  mutually  agree  to 
destroy  themselves,  and  one  of  them  effects  his  object,  the 
survivor  will  be  answerable  for  murder.  We  no  longer 
pursue  the  suicide  with  the  posthumous  vengeance  of  mutila- 
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tion  and  midnight  burial  where  four  ways  meet.  The 
attempt,  however,  is  a  Common-Law  misd«meanotLr,  punish- 
able as  such  at  Sessions.  Bat  it  is  not  usual  to  commit  for 
trial.  The  deed  sometimes  is  one  of  the  indications  of 
insanity,  and  to  be  dealt  with  accordingly.  Or  it  may  have 
been  prompted  by  some  special  cause,  which  enables  the 
bench  to  judge  how  far  it  is  likely  to  be  repeated.  There 
will  probably  be  a  week's  remand,  followed  by  a  report  from 
the  Chaplain  and  Medical  Officer  of  the  House  of  Detention. 
Should  these  be  favourable,  the  Justices,  if  satisfied  that  the 
accused  will  pass  into  proper  keeping,  may  perhaps  allow 
him  or  her  to  depart  in  charge  of  friends  or  relatives,  or  may 
require  sureties  for  good  behaviour  during  a  certain  period. 

As  regards  the  burial  of  persons  *  agaiust  whom  a  verdict 
of  felo-de-se  shall  be  had,'  see  the  *  Interments  (felo-de-se) 
Act,  1882,'— 45-6  Vict.  c.  la 

SUHMABT  JXJEISDICnON.  We  will  put  together  in  a 
few  words  the  main  points  to  be  borne  in  mind,  when  dealing 
with  offences  thus  triable,  having  regard  to  the  changes  in- 
troduced by  the  Summary  Jurisdiction  Act,  1879,  which 
(sec.  54)  is  to  be  construed  as  one  with  Jervis'  Act,  see 
page  8. 

1.  Punishments,  as  declared  by  statute,  will  frequently  be 
found  indicated  within  crotchets,  the  maximum  penalty  being 
that  stated.  Thus  [£5,  or  2  m.]  means  a  fine  not  exceeding 
£5  ;  or  imprisonment  (with  hard  labour,  if  ordered)  for  not 
more  than  two  months,  in  default  of  payment.  But,  in 
point  of  fact,  the  alternative  maximum  of  imprisonment, 
except  as  showing  the  intention  of  the  Act,  and  the  extreme 
limit  within  which  hard  labour  can  under  any  circumstances 
be  enforced,  may  now  be  virtually  disregarded.  Justices  are 
to  order  such  a  period  as,  in  their  opinion,  will  satisfy  the 
justice  of  the  casCy  in  no  case  exceeding  that  authorised  by 
the  scale  in  paragraph  7  below.  A  £5  fine  (including  costs) 
for  example,  although  associated  as  above  with  the  possibility 
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of  two  months*  imprisonment,  will  only  carry  orie  month  at 
the  outside. 

Where  no  term  of  alternative  imprisonment  is  authorised 
by  th^  statute  under  which  conviction  takes  place  the  fine 
must  be  recovered,  or  attempted  to  be  recovered,  by  distress, 
see  page  18;  unless  the  court  be  satisfied  that  the  oflFender 
has  either  no  goods,  or  that  distress  would  work  greater  in- 
jury than  sending  him  to  prison,  see  page  19;  in  which  case 
he  may  be  imprisoned  at  once,  as  if  a  warrant  had  been 
issued  and  no  goods  found.  But  in  this  case,  and  in  all 
cases  where  imprisonment  is  not  authorised  by  the  statute 
and  merely  takes  place  in  default  of  sufficient  distress,  hard 
labour  must  form  no  part  of  the  sentence.  In  dealing  with 
each  separate  subject  throughout  the  volume  we  have  pointed 
out  whether  imprisonment  or  distress  is  the  proper  alternative 
of  non-payment. 

2.  As  regards  the  mitigating  power  now  possessed  by  the 
court,  in  respect  of  the  diminution  of  fines  and  prescribed 
terms  of  imprisonment,  and  the  power  of  commuting  the 
latter  punishment,  even  when  expressly  appointed,  for  a 
pecuniary  penalty — all  which  relaxations  may  be  made, 
whether  in  the  case  of  Revenue  proceedings  or  otherwise 
(military  matters  only  excepted), — see  Preliminary  Notes, 
page  16.  A  child  under  twelve  cannot,  under  any  circum- 
stances,  be  imprisoned,  upon  summary  conviction,  for  more 
than  one  month,  or  fined  more  than  forty  shillings  (sec.  15). 

3.  As  regards  the  power  to  give  time  for  the  payment  of 
fines,  to  allow  the  same  to  be  paid  by  instalments,  and 
to  accept  security  for  the  amount,  see  page  17.  No  fine 
which  does  not  exceed  five  shillings,  unless  the  court 
think  fit  expressly  to  order  otherwise,  is  to  carry  costs  from 
the  defendant ;  and  the  court  (unless  they  expressly  order 
otherwise)  are  to  direct  all  fees  payable  by  the  informant  in 
such  case  to  be  remitted  or  repaid  to  him ;  and  may  also 
order  the  fine,  or  any  part  of  it,  to  be  paid  to  him  towards 
his  costs  (sec.  8). 
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4.  The  words  *  two  Justices '  or  *  one  Justice  '  have  been 
generally  retained,  where  these  are  employed  in  the  Act 
creating  an  offence.  But  *  a  pound  or  a  fortnight/  the  former 
including  costs,  is  the  extent  of  punishing  power  now  possessed 
by  one.  Justice,  or  even  by  two  or  more  unless  when  sitting  in 
a  petty  sessional  court-house.  As  regards  the  recently  imposed 
conditions  with  respect  to  the  -place  of  hearing,  see  page  5.  The 
rule  of  *  open  court,'  as  there  defined,  applies,  under  sec.  20, 
to  cases  which  require  to  be  'heard,  tried,  determined,  or 
adjudged.'  Its  exact  scope  will  be  settled  sooner  or  later,  in 
the  course  of  practice ;  but  it  obviously  does  not  apply  to  a 
multitude  of  matters  and  transactions  which  are  not  *  cases ' 
in  any  possible  sense  of  the  word. 

5.  It  is  to  be  recollected  that  a  person  charged  with  an 
offence  for  which  he  is  liable  to  be  imprisoned  for  more  than 
three  months,  and  which  is  not  an  assault,  must  in  all  cases 
be  warned,  hefore  ihe  charge  is  gone  into,  that  he  may  claim, 
if  he  pleases,  to  go  before  a  jury  (sec.  17).     See  page  13. 

6.  Whenever  a  Court  of  Summary  Jurisdiction  think  that, 
although  a  charge  is  x^oved,  the  offence  in  that  particular 
case  was  of  so  trifling  a  nature  that  it  is  inexpedient  to 
inflict  any,  or  more  than  a  nominal  punishment,  they  are  at 
liberty  to  take  the  course  provided  by  section  16 :  see  page  37. 

7.  The  period  of  imprisonment  to  be  imposed  in  respect  of 
the  non-payment  of  any  sum  of  money  adjudged  to  be  paid 
by  a  conviction,  or  in  respect  of  the  default  of  a  sufficient 
distress  to  satisfy  such  sum,  is,  notwithstanding  any  enact- 
ment to  the  contrary  in  any  past  Act,  to  be  such  as,  in  the 
opinion  of  the  court,  loill  satisfy  tJie  justice  of  the  case  ;  but  is 
not  to  exceed,  in  any  case,  the  maximum  fixed  by  the  following 

SCALE. 

Amount.                                                 Maximum  Period. 
'Not  exceeding  10* seven  days. 

Exceeding  10^.,  but  not  exceeding  £1         .       fourteen  days. 

Exceeding  £1,  but  not  exceeding  £5     .         .  one  month. 

Exceeding  £5,  but  not  exceeding  £20         .       two  months. 

Exceeding  £20 three  months. 
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Such  imprisonment  is  to  be  without  hard  labour,  except 
where  hard  labour  is  imposed  by  the  Act  on  which  the 
conviction  is  founded,  in  which  case  the  imprisonment  may, 
if  the  court  thinhs  fhejiistice  of  the  case  requires  it,  be  with 
hard  labour,  so  that  the  term  of  hard  labour  awarded  do  not 
exceed  the  term  authorised  by  such  Act.  It  is  provided 
(sec.  53)  that  where  the  sum  adjudged  by  conviction  under 
any  statute  relating  to  Inland  Revenue  or  Customs  exceeds 
£50,  the  period  of  imprisonment,  as  above,  may  exceed  three 
but  must  not  exceed  six  months.  As  regards  iniprisonmcnt 
upon  complaint,  see  pages  44,  45. 

8.  As  regards  indictable  offences  tiiable  summarily,  see 
Preliminary  Notes,  Chapter  V. 

.  9.  It  should  be  understood  that  there  is  now,  generally 
speaking,  a  right  of  appeal  in  all  cases  where  imprisonment 
is  ordered,  without  the  option  of  a  fine  (unless  under  the 
Summary  Jurisdiction  Act  itself).     See  page  71. 

10.  Under  the  head  Practice  will  be  found  Notes  upon 
the  following  points  :  (1)  Non-appearance  of  Defendant, 
(2)  Non-appearance  of  Plaintiff,  (3)  Waiver  of  Irregularity, 
(4)  Counsel,  (5)  Court,  how  far  Open — Contempt,  (6)  Adjourn- 
ment, (7)  Witnesses,  (8)  Alteration  in  Sentence,  (9)  Giving 
time  for  Payment  of  Pine,  (10)  Sureties  of  the  Peace, 
(11)  Justice  Interested,  (12)  Criminal  Intention,  (13)  Ouster 
of  Jurisdiction  by  Claim  of  Eight,  (14)  Pes  Judicata. 

SUMMONS.  The  nature  and  object  of  this  instrument 
have  lieen  described  at  page  10.  See  also  Practice  (1),  (3), 
and  Appendix  II.  Pormerly,  in  cases  where  the  defendant 
did  not  appear,  it  was  necessary  that  the  person  who 
served  the  summons  should  attend  in  court,  and  depose 
upon  oath  to  the  fact  and  manner  of  service.  Under  the 
Summary  Jurisdiction  Act  (sec.  41)>  service  of  any  sum- 
mons, notice,  process,  or  document  may  now  be  proved  by  a 
solemn  declaration,  taken  before  a  Justice,  or  otherwise  as 
prescribed. 
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Process  between  England  and  Scotland. — Under  the  11 
&  12  Vict.  c.  43,  (Jervis*  Act)  a  warrant  of  arrest,  as  we 
have  seen  at  page  11,  might  and  may  be  despatched  to  and 
executed  in  any  comer  of  the  United  Kingdom,  subject  to 
certain  formalities  as  regards  *  backing '  when  beyond  the 
jurisdiction  of  the*  issuing  Justice.  A  summons,  however, 
whether  in  respect  of  an  Information  or  Complaint,  was  only 
available  within  England  and  Wales,  while  a  subpoena  or 
witness  summons  was,  until  1880,  confined  within  still  narrower 
limits.  By  the  *  Summary  Jurisdiction  (Process)  Amend- 
ment Act,  1881,'  (44-5  Vict.  c.  24)  it  is  provided  (sees. 
4,  8)  that  any  summons  or  subpoena,  warrant  of  commitment, 
warrant  of  imprisonment,  warrant  of  distress,  order,  or  other 
document  or  process  (other  than  a  warrant  of  arrest,  as  to 
which  further  provision  was  unnecessary)  issued,  under 
the  Summary  Jurisdiction  Acts,  by  a  court  of  summary 
jurisdiction  in  England,  and  endorsed  by  a  like  court  in 
Scotland,  or  vice  versa,  *may  be  served  and  executed 
within  the  jurisdiction  of  the  endorsing  court  in  like 
manner  as  it  may  be  served  and  executed  within  the 
jurisdiction  of  the  issuing  court,  and  by  an  officer  either 
of  the  issuing  or  of  the  endorsing  court.'  Such  endorse- 
ment may  be  made  upon  proof  of  the  handwriting  of  the 
issuing  Justice,  given  either  upon  oath  or  by  declaration  as 
above,  No  warrant  for  the  apprehension  of  any  person 
summoned  in  respect  of  an  Information  or  Complaint  is  to 
issue  until  the  court  is  satisfied  upon  oath  that  there  is 
prima  facie  evidence  in  support  of  the  case.  K"o  process  to 
procure  the  attendance  of  a  witness  is  to  issue  imless  the 
court  be  satisfied  in  like  manner  that  his  evidence  would  be 
material,  and]that  he  would  not  appear  voluntarily.  The  Act 
does  not  apply  to  kaj  summons  to  answer  a  complaint  in 
respect  of  a  *  civil  debt,' 

SUNDAY,     The  prohibitions  in  force  with  reference  to 
the  public  observance  of  Sunday  begin  with  the  first  statute 
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of  King  Charles  L  It  enacts  tliat  no  persons  sliall  assemble 
out  of  their  own  parishes  for  any  sport  whatever  on  Sunday  ; 
nor,  within  their  parishes,  use  any  bull  or  bear-baiting,  plays, 
or  other  unlawful  exercises,  on  pain  that  every  offender  shall 
pay  3d.  4c?.  to  the  poor.  This  enactment,  as  Blackstone 
observes,  does  not  prohibit  but  rather  impliedly  allows  any 
innocent  amusement  within  the  parish,  even  on  the  Lord's 
day.  By  29  Charles  IL  c.  7,  work  in  general  is  expressly 
forbidden ;  including  the  use  of  any  boat  or  barge.  The 
result  is  that  a  cricket-match  on  Sunday,  which  would  be  the 
scandal  of  a  county,  remains  perfectly  legal,  while  a  simple 
'promenade  mir  VeaUy  after  church,  which  need  imply  neither 
desecration  nor  disregard  of  the  day,  exposes  every  one  of  the 
party  to  summary  conviction,  with  fine  and  imprisonment  in 
default  of  payment  Unluckily,  however,  for  the  informer, 
he  cannot,  even  with  the  best  intentions,  commence  proceed- 
ings unless  with  the  consent  in  writing  of  the  chief  officer 
of  police,  or  of  two  Justices  or  a  stipendiary  magistrate, 
which  latter,  if  consentmg  parties,  are  incompetent  to  hear 
the  case.     *  Sunday  Observation  Prosecution  Act,'  1871. 

The  following  offences  are  within  the  29  Charles  II.  c.  7.  One 
Justice  may  convict.  Information  within  ten  days.    No  appeal. 

1.  (Sec.  1).  Any  person,  over  14,  being  a  tradesman, 
artificer,  workman,  or  labourer,  or  the  like  [a  farmer 
is  not  within  the  Act],  doing  any  worldly  business, 
or  work  of  his  ordinary  calling,  upon  the  Lord's  day 
— ^works  of  charity  and  necessity  excepted  [55.,  one- 
third  to  informer,  residue  to  poor  of  parish]. 

2.  {lb.).  Any  person  crying  or  selling  goods  [goods 
forfeited]. 

3.  (Sec  2).  Any  person  using  any  boat,  wherry,  or 
barge,  except  upon  an  extraordinary  occasion,  to  be 
allowed  by  a  Justice  [5a,  one-third,  &c.]. 

The  provisions  in  sec.  1  do  not  jextend  to  dressing  meat, 
&c.,  in  families,  ox  in  cook-shops  and  inns,  nor  to  crying 
milk  and  mackerel  at  proper  times,  nor  to  hackney  coach- 
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men.  Pawnbrokers  are  specially  forbidden  to  pursue  their 
calling  on  Sunday  under  a  penalty  of  <£10.  As  regards 
Bakers,  see  Bbbad.  No  public-bouse  may  be  open,  except 
during  specified  hours.  See  Intoxicatino  Liquor  Law, 
page  271.  Killing  any  description  of  game  is  punishable 
mth  a  fine  of  £5 ;  and  a  similar  penalty  attends  the  taking 
of  any  salmon,  except  with  rod  and  line. 

Under  the  21  Geo.  III.  c.  49,  *  any  house,  room,  or  other 
place,  which  shall  be  opened  or  used  for  public  entertainment 
or  amusement,  or  for  publicly  debating  on  any  subject  what- 
soever, upon  any  part  of  the  Lord's  day  called  Sunday,  and 
to  which  persons  shall  be  admitted  by  the  payment  of 
money,  or  by  tickets  sold  for  money,  shall  be  deemed  a 
disorderly  house  or  place,  and  the  keeper  of  such  house, 
room,  or  place  shall  forfeit  the  sum  of  £200  for  every  day 
that  such  house,  room,  or  place  shall  be  opened  or  used  as 
aforesaid  on  the  Lord's  day,  to  such  person  as  wiU  sue  for 
the  same,  and  be  otherwise  punishable  as  the  law  directs  in 
cases  of  disorderly  houses.' 

As  to  the  ]X)wer  of  the  Crown  to  remit  forfeitures  incurred 
as  above,  see  38-9  Yict.  c.  80.  Under  this  Act,  the  Home 
Secretary  recently  remitted  the  penalties  recovered  in  Girdle- 
stone  V.  BrigMon  Aauarium  Compani/y  'being  of  opinion 
that  the  changes  which  he  understands  have  been  introduced 
by  the  Aquarium  Company  in  the  opening  of  that  establish- 
ment on  Sundays  are  such  as  to  render  it  unobjectionable  on 
the  score  of  public  morality,  while  it  is  a  source  of  innocent 
and  instructive  amusement ;  and  being  unable,  as  at  present 
advised,  to  see  any  valid  reason  for  their  being  interfered 
with'  (Sop.  3,  1879).     These  are  significant  words. 

No  judicial  act  can  be  performed  on  a  Sunday;  and  a  sum- 
mary conviction  on  that  day  would  be  bad  on  the  face  of  it. 
Under  the  11  &  12  Vict.  c.  42,  s.  4,  however,  a  Justice  is  em- 
]X)wered  to  issue  a  warrant  on  that  day  for  the  apprehension 
of  any  person  charged  with  having  committed  an  indictable 
offence,  &c.;  or  a  search  warrant ;  and  this  of  course  implies 
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the  power  of  receiving  the  necessary  inf  ormation,  as  well  as 
authority  to  the  constable  to  execute  the  warrant.  But  no 
summons  can  be  served,  and  no  ordinary  warrant  executed  on 
a  Sunday,  except  a  warrant  issued  in  respect  of  a  breach  or 
apprehended  breach  of  the  peace.  Any  arrest,  however, 
which  may  be  made  without  warrant  may  be  made  as  well 
upon  Sunday  as  on  any  other  day. 

In  the  computation  of  time — as  where  an  act  is  required 
to  be  done  within  *  three  *  days — Sunday  is  counted  as  one, 
unless  it  is  expressly  excluded. 

STTBETT  OP  THE  PEACE.  Any  Justice,  by  virtue  of 
his  commission,  may  require  this  security,  within  his  juris- 
diction, of  any  person,  other  than  a  peer,  according  to  his 
own  discretion.  He  may,  for  example,  at  once  *  bind  over  all 
those  to  keep  the  peace  who  in  his  presence  make  any  aflfray, 
or  contend  together  with  hot  and  angry  words.'  Or  he  may 
exact  it  at  the  request  of  any  subject  having  reasonable 
grounds  to  apprehend  that  another  intends  to  do  him,  or  his 
wife  or  child,  any  bodily  injury.  Previously  to  the  year 
1880  the  course  of  procedure  upon  a  request  of  this  kind 
was  at  once  anomalous  and  unfair.  If  the  allegations,  as 
deposed  to  upon  oath,  were  in  the  opinion  of  the  Justice 
primd  fojde  sufficient,  he  issued  his  summons  or  his  warrant 
against  the  person  complained  of.  The  latter  was  then 
desired  to  show  cause  why  he  should  not  give  security  to 
keep  the  peace.  He  was  gravely  assured  that  he  was  not  by 
this  proceeding  *put  upon  his  defence,'  and  that,  consequently, 
his  own  version  of  the  matter  was  foreign  to  the  purpose. 
He  stood  there  as  mere  matter  of  precaution,  and  not  for 
punishment.  He  was  neither  at  liberty  to  contradict  nor  to 
reply  to  the  tale  told  by  the  other.  He  might  indeed  show, 
if  he  could,  that  the  whole  proceeding  arose  from  malicious 
motives,  or  explain  anything  ambiguous  in  the  charge  itself. 
Otherwise  the  sole  question  for  the  Justice  was  whether  the 
one-sided  story  was  probably  true ;  and,  if  so,  whether  there 
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seemed  sound  reason  for  the  complainant's  going  in  fear.  Li 
the  result  the  person  complained  against  might  be  ordered 
to  find  substantial  security  for  his  future  harmlessness,  or  be 
placed  beyond  the  possibility  of  doing  mischief  for  twelve 
months  by  the  sentence  of  a  single  Justice. 

It  is  now  provided  by  the  Summary  Jurisdiction  Act 
(sec.  25)  that '  the  power  of  a  court  of  summaiy  jurisdiction, 
upon  complaint  of  any  person^  to  adjudge  a  person  to  enter 
into  a  recognisance,  and  find  sureties  to  keep  iiie  peace  or  be 
of  good  behaviour  towards  such  fird-meniioned  personyBhaR 
be  exercised  by  an  order  upon  complaint,  and  the  Summary 
Jurisdiction  Acts  shall  apply  accordingly;  and  the  com- 
plainant and  defendant  and  witnesses  may  be  called  and 
examined  and  cross-examined,  and  the  complainant  and  de- 
fendant shall  be  subject  to  costs,  as  in  the  case  of  any  other 
complaint.'  And  that  '  the  court  may  order  the  defendant, 
in  default  of  compliance  with  the  order,  to  be  imprisoned  for 
a  period  not  exceeding,  if  the  court  be  a  petty  sessional 
court  (see  page  4),  six  months,  and,  if  other  than  a  petty 
sessional  court,  fourteen  days.' 

It  is  obvious  that  many  questions  may  arise  imder  the 
above  enactment  which  wiU  have  to  be  discussed  and  deter- 
mined before  the  practice  can  be  considered  as  settled. 
The  Act,  it  will  be  observed,  applies  in  terms  to  proceedings 
taken  'upon  the  complaint  of  any  person.'  These  proceedings 
are  to  be  carried  out  in  the  manner  applicable  to  complaints 
in  general  It  is  at  least  doubtful  whether  a  single  Justice 
is  competent  to  determine  such  a  case  (see  page  5),  while  to 
require  the  attendance  of  a  second  might  easily  lead  to  worse  . 
than  inconvenience  in  particular  instances.  A  more  serious 
difl&culty  has  been  suggested,  namely,  that  the  original  appli- 
cation cannot  perhaps  be  followed  by  an  immediate  warrant 
(see  page  43),  a  step  which  forms  an  important  feature  in  the 
established  system.  Without  going  into  the  arguments  on 
either  side,  we  may  observe  that  the  main  and  plain  object 
of  tha  Act  was  to  provide  that  a  question  of  this  description 
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should  be  fairly  tried  out  between  the  parties,  and  that  a 
defendant  should  no  longer  be  told  that  he  was  only  bound 
over  by  way  of  precaution,  and  desired  to  hold  his  tongue. 
It  would  indeed  be  an  unfortunate  concomitant  were  Justices 
to  be  deprived  of  the  power  of  instant  and  effectual  inter- 
ference in  urgent  cases,  which  are  by  no  means  so  unfrequent 
as  many  people  suppose. 

There  seems  to  be  no  doubt  but  that  even  a  non-petty 
sessional  court  may  exact  security  for  a  twelvemonth,  al- 
though in  default  of  compliance  with  their  order  they  can 
only  imprison  the  defendant  for  fourteen  days. 

The  section  above  cited  is  followed  by  the  strange  provi- 
sion (sec.  26)  that  '  where  a  person  has  been  committed  to 
prison  by  a  court  of  summary  jurisdiction  for  default  in 
finding  sureties,  any  petty  seaaicmal  court  for  the  same  cownty, 
boroughf  or  place,  may,  on  application  made  to  them  in 
manner  directed  by  a  rule  made  in  pursuance  of  the  Act 
(see  Rule  16,  Form  40),  by  him  or  by  some  one  acting  on  his 
behalf,  inquire  into  the  case  of  the  person  so  committed; 
and  if  upon  new  evidence  produced  to  such  court,  or  proof 
of  a  change  of  circumstances,  the  court  think,  having  regard 
to  all  the  circumstances  of  the  case,  that  it  is  just  to  do  so, 
they  may  reduce  the  amount  for  which  it  is  proposed  that 
the  sureties  or  surety  should  be  bound,  or  dispense  with  the 
sureties  or  surety,  or  otherwise  deal  with  the  case  as  the 
court  may  think  just.' 

To  allow  a  petty  sessional  court  to  review  and,  if  necessary, 
modify  its  own  order  would  have  been  well  enough ;  but  to 
invite  the  bench  of  an  adjoining  Division  to  intermeddle 
was  surely  inconsiderate. 

As  regards  the  undertaking  itself  into  which  the  defendant 
may  be  required  to  enter,  see  Recognizances.  The  sum 
will  be  such  as  the  court  may  think  reasonable,  having  regard 
to  the  circumstances  of  the  case  and  the  social  position  of 
the  parties.  It  is  usual,  when  two  sureties  are  required,  to 
bind  the  principal  in  twice  the  amount  for  which  these  are 
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each  made  liable.  When  there  is  only  one  surety  he  is 
generally  bound  in  the  same  sum  with  his  principal  A 
person  committed  for  refusing  to  be  bound,  or  as  being  unable 
to  find  sureties,  may  be  discharged  at  any  time  during  his 
imprisonment  upon  satisfying  these  conditions. 

Should  the  person  called  upon  to  give  this  form  of  security 
be  dissatisfied  with  the  order,  he  may  take  a  case  stated  before 
the  Court  of  Appeal ;  or,  if  in  custody,  he  may  cause  himself 
to  be  brought  up  upon  habeas  corpus.  But  the  question  in 
either  case  will  be,  not  whether  the  Justices  exercised  their 
discretion  amiss,  but  whether  the  allegations  upon  which 
they  proceeded  were  sufficient  to  give  them  jurisdiction. 

There  seems  to  be  no  objection  to  an  infant  being  thus 
bound ;  but  it  is  otherwise  with  a  married  woman,  who  is 
usually  required  to  find  security  among  her  friends.  The 
party  bound  must  pay  the  fees  for  his  own  recognisance ; 
and  the  Justice's  clerk  is  not  bound  to  make  it  out  without 
his  money.  Consequently,  if  he  cannot  or  will  not  pay,  he 
goes  to  prison. 

It  is  matter  of  daily  practice  to  call  u]x>n  a  defendant  to 
enter  into  his  recognisances,  &c.,  upon  a  charge  of  assault, 
instead  of  proceeding  to  a  conviction ;  and  this  without  any 
formal  application  upon  the  part  of  the  prosecutor.  The  same 
course  may  be  taken  after  a  charge  has  been  dismissed,  and 
even  concurrently  with  a  conviction  :  see  Ex  parte  Davice, 
24  L.  T.  N.  S.  547,  which  is  sometimes  cited  to  the  contrary. 

Surety  for  Good  Behaviour.  —  This  may  be  re- 
quired under  the  34  Edward  IIL,  which  empowers  Justices 
*  to  bind  over  to  their  good  behaviour  towards  the  king  and 
his  people  all  them  that  be  not  of  good  fame,  wherever  they 
be  found,'  an  expression  which,  as  Blackstone  observes,  is  *  of 
so  great  latitude  as  leaves  much  to  be  determined  by  the  dis- 
cretion of  the  magistrate  himself.'  It  may  be  required  of 
rioters,  common  breakers  of  the  peace,  of  those  who  abuse 
or  insult  officers  of  justice  in  the  execution  of  their  duty, 
and  in  cases  of  aggravated  defamation;   but  not  for  mere 
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rash,  quarrelsome  or  unmannerly  words,  unless  they  amount 
to  a  challenge,  or  directly  tend  to  a  breach  of  the  peace. 
Eecognisances  of  the  peace  are  usually  drawn  so  as  to  include 
good  behaviour  generally.  Eecognisances  in  respect  of  the 
above  matters  can  only  be  enforced  upon  conviction  of  the 
party  bound,  for  some  offence  which  is  in  law  a  breach  of 
the  conditions.  As  regards  their  estreatment  generally,  see 
Eecognisances. 

SWEABINO.  The  19  Geo.  II.  c.  21  was  directed  against 
the  'horrid,  execrable,  and  impious  practice'  of  profane 
swearing;  which,  it  is  hinted  in  the  preamble,  may  have  had  a 
good  deal  to  do  with  the  troubles  of  the  preceding  year  (1745). 

Every  day-labourer,  or  common  soldier  or  sailor,  profanely 
cursing  or  swearing  forfeits,  for  the  first  offence,  one  shilling 
to  the  poor  of  the  parish— every  other  person,  not  a  gentle- 
man, 28. — and  every  gentleman  5«.  for  Mck  oath  sivoivif  with 
all  charges  of  conviction,  recoverable  before  one  Justice  within 
eight  days.  If  the  swearing  be  in  the  presence  of  a  Justice, 
he  is  not  only  authorised  but  required  to  convict  the  party 
upon  the  spot,  without  any  other  proof  whatsoever.  A  form 
of  conviction  for  this  purpose  is  annexed  to  the  Act  An 
information  showing  that  the  defendant  *  did  profanely  curse 
one  profane  curse,  to  wit,  &c.,  twenty  times  in  succession ' 
may  be  supported,  and  the  defendant  convicted  in  the  full 
cumulative  penalty ;  E,  v.  Sott^  33  L.  J.  M.  C.  15.  The 
above  Act  was  ordained  to  be  read  in  church  once  a  quarter — 
an  infliction  which  was  dispensed  with  in  the  days  of  George 
IV.     See  also  Police  op  Towns,  page  348. 

TAXED  CABTS.  Possibly  not  one  lawyer  in  twenty,  if 
suddenly  asked  the  meaning  of  the  word  *  tax-cart,'  would  be 
prepared  with  a  rational  answer.  The  fact  is  that,  under  an 
obsolete  statute  of  Greo.  III.  certain  vehicles  of  the  cart  class, 
without  springs,  and  otherwise  of  an  undesirable  description, 
were  allowed  at  a  reduced  rate  of  duty  (see  Williams  v.  Lear, 
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41  L.  J.  M.  C.  76).  These  wei'e  called  taxed  carts ;  t.e., 
taxed  as  carts — ^not  as  carriages.  The  phrase  has  been 
popularly  transferred,  on  the  lucfiis  a  no9i  lucendo  principle,  to 
a  class  which,  under  the  32-3  Vict.  c.  14,  s.  19,  pays  no  tax 
at  alL  It  comprises  every  *  waggon  or  cart,  or  other  vehicle 
used  solely  for  the  conveyance  of  any  goods  or  burden,  in  the 
course  of  trade  or  husbandry,'  and  whereon  the  owner's  name 
and  abode  or  place  of  business  are  legibly  painted,  in  letters 
not  less  than  one  inch  in  length  (see  Driving  and 
Biding,  page  168).  The  object  of  this  Note  is  to  point  out 
that  these  vehicles  must  be  used  exclusively,  or  at  least 
primarily,  for  the  conveyance  of  goods.  A  farmer  or  trades- 
man is  by  no  means  at  liberty  to  employ  his  cart  for 
purposes  of  pleasure,  or  to  look  upon  it  in  the  light  of  a  gig. 
A  ginger-beer  dealer,  in  October,  1876,  who  had  been  sum- 
moned to  the  Clerkenwell  Police  Court  upon  some  com- 
plaint of  the  Excise  authorities,  brought  his  witnesses  with 
him  in  his  one-horse  van.  The  case  went  against  the  Inland 
Eevenue,  who,  rather  shabbily  it  must  be  owned,  retorted 
by  demanding  the  defendant's  '  carriage  licence.'  He  was 
fined  in  the  mitigated  penalty  of  £5, 
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tenant  or  lessee  fraudulently  or  clandestinely  carrying  off  the 
premises  his  goods  and  chattels  to  prevent  the  landlord  from 
distraining  for  rent  then  dtte,  is  liable,  under  11  Geo.  II.  c. 
19,  to  pay  double  the  value  of  the  goods  removed:  recoverable 
by  the  landlord  (when  value  imder  £50)  before  two  Justices. 
The  rent,  as  above  intimated,  must  be  in  arrear,  and  ripe  for 
distress,  when  the  offence  is  committed.  The  Act  does  not 
apply  to  the  goods  of  a  stranger  or  a  lodger.  Tenant  and 
person  assisting  may  be  jointly  charged  in  one  information, 
and  are  each  liable  to  pay  the  double  value. 

The  goods  may  be  seized  by  the  landlord,  wherever  found, 
within  thirty  days ;  unless  previously  sold  bond  fide  to  some 
innocent  purchaser. 
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THEATBES.  Beyond  the  jimsdiction  of  the  Lord 
Chamberlain;  application  for  a  theatrical  licence  must  be 
made  in  writing  to  the  Justices  of  the  division,  district,  or 
place.  It  must  be  made  by  the  actual  and  responsible 
manager  [of  the  building]  and  countersigned  by  at  least  two 
Justices  of  the  division,  &c.  The  licence  may  be  granted  at 
a  special  session  to  be  held  within  21  days  after  the  delivery 
of  such  notice,  and  of  which  session  seven  days  notice  has 
been  given  to  each  Justice.  It  must  be  under  the  hands  and 
seals  of  at  least  four  of  the  Justices  present.  It  must  be 
signed  and  sealed  in  open  court  and  publicly  read  by  the  clerk. 
Justices  are  empowered  to  make  rules  for  insuring  order,  &c, 
and  to  bind  over  the  manager,  with  sureties,  in  heavy 
recognisances  for  their  due  observance  (6  &  7  Vict.  c.  68). 
The  premises  must  be  structurally  adapted  for  the  intended 
purpose,  see  Re  The  Alexandra  HaU^  Manchester,  42  J.  P.  796. 

A  stage-play  is  defined  by  the  above  Act  to  include  tragedy, 
comedy,  farce,  opera,  burletta,  interlude,  melodrama,  panto- 
mime, or  other  entertainment  of  the  stage.  See  Wigan  v. 
Strange,  35  L.  J.  M.  C.  31,  where  a  'dagger-dance'  was  held 
to  be  (fortunately)  not  sufficiently  like  the  ordinary  events  oi 
actions  of  human  life  to  constitute  it  necessarily  a  stage-play. 

Any  person  keeping  an  unlicenced  place  for  the  public 
performance  of  stage-plays  is  liable  to  a  penalty  of  £20  arday, 
recoverable  before  two  Justices.  Every  person  acting  *  for 
hire '  in  any  play  performed  in  any  unlicenced  'place,  is  liable 
to  forfeit  £10  a-day;  or  £50,  if  the  piece  has  not  been 
allowed  by  the  Lord  Chamberlain.  Acting  *for  hire'  is 
defined  to  mean  acting  where  any  money  is  taken  directly 
or  indirectly  for  admission,  or  where  the  play  is  performed 
in  any  place  in  which  distilled  or  exciseable  liquor  is  sold. 

The  Act  does  not  apply  to  any  theatrical  representation  in 
any  booth  or  show,  which  shall  be  allowed  by  Justices,  at 
any  lawful  fair  or  feasfc. 

It  follows  from  the  above  that  no  private  and  unlicenced 
theatricals  for  any  charitable  purpose  are  possible  (see  Lot- 
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TERiBs) ;  and  that  they  must  not  be  indulged  in  even  among 
friends^  and  for  mere  amusement,  at  any  hotel  Justices  have 
no  power  to  relax  the  rule  which  warns  the  red  spectre  of  a 
stage-play  to  his  legitimate  temple.  A  paternal  Legislature 
has  held  with  Horace — 

'  SegnioB  irritant  anhnos  demissa  per  aures 
Qoam  qiuB  sunt  ocolis  subjecta*' 

We  may  talk  but  must  not  *  act.* 

It  may  be  noted,  as  matter  of  curiosity,  that  the  jurisdic- 
tion of  the  Lord  Chamberlain  extends  over  London  and 
Westminster,  dec,  and  to  wherever  Her  Majesty  or  her 
successors  may  occasionally  reside;  and  that  it  is  not  lawful 
to  open  any  theatre,  although  duly  licensed  by  Justices,  at 
any  place  in  which  she  may  happen  to  be  resident,  without 
his  lordship's  authority. 

THBEATEHIHO  LETTEBS.  The  tremendous  penalties 
which  attach  to  threats,  or  attempts  at  extortion,  made  by 
pen  and  ink,  are  by  no  means  generally  known.  It  is  felony 
to  send  a  letter  threatening  to  kill  any  person  (24-5  Vict.  c. 
100,  s.  16),  or  to  bum  any  house,  bam,  stacks,  &c.,  or  to 
kill  or  maim  cattle  (24-5  Vict.  c.  97,  s.  50).  Triable  at 
Sessions.  [Pen.  S.  5 — 10  y.;  or  impr.  2  y.  with  whipping, 
if  a  male  under  16.] 

It  is  felony  of  deeper  dye  to  send  a  letter  demanding  with 
menaces,  and  without  reasonable  cause,  any  money  or  pro- 
perty whatsoever  (24-5  Vict  c.  96,  s.  44) ;  or  accusing,  or 
threatening  to  accuse,  of  any  ofifence  punishable  with  death, 
or  with  penal  servitude  for  not  less  than  seven  years ;  or  of 
any  attempt  to  commit  rape ;  or  of  advances  towards  more 
detestable  crime,  with  a  view  to  extort  money  or  its  equiva-r 
lent  (?*6.,  sec.  46).  Not  triable  at  Sessions.  [Pen.  S.  5  y. 
— Life;  or  impr.  2  y.  with  whipping  as  above.]  Bail,  in  all 
the  above  cases,  *  discretionary.'  See  LibBl  and  Accusinq  of 
Crime. 
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TIME,  COMPUTATION  OF.  Generally  speaking,  where 
an  act  is  required  to  be  done  within  (say)  three  days  after  the 
happening  of  an  event,  the  day  on  which  the  event  happened 
is  to  be  excluded,  and  the  day  on  which  the  act  is  done  is  to 
be  included,  in  the  computation  of  time.  Thus  an  Informa- 
tion laid  on  Monday  is  *  within  three  days  '  after  the 
happening  of  an  offence  committed  on  the  previous  Friday. 
Sundays  are  not  distinguished  from  other  days  in  this 
reckoning,  imless  indeed  the  time  be  limited  to  24  hours, 
in  which  case  Sunday  is  not  counted.  But  when  an  act  is 
required  to  be  done  three  days  *  at  least,'  or  '  not  less  than ' 
three  days  before  or  after  a  given  event,  it  is  equivalent  to 
saying  that  three  clear  days  must  be  completed  between  the 
one  date  and  the  other.  The  word  *  month '  in  a  statute 
means  prima  facie  a  calendar  month,  in  computing  which 
the  day  of  the  month  corresponding  with  the  day  from  which 
time  begins  to  run  is  not  to  be  included.  Thu.«  a  notice 
given  on  the  28th  of  April  was  held  to  have  been  given  *  one 
calendar  month  at  least'  before  the  commencement  of  an 
action  on  the  29th  of  May. 

The  law  it  is  said  will  not  notice  fractions  of  a  day,  which 
is  true  as  regards  certain  judicial  proceedings  as  well  as  in 
other  instances.  An  illustration  occurs  in  the  very  ordinary 
process  of  *  coming  of  age.'  A  lad  whose  twenty-first  birth- 
day happens  on  Wednesday  is  held  to  be  of  age  during  all 
that  day,  no  matter  at  what  hour  he  may  have  been  bom. 
Consequently,  his  nonage  must  expire  on  the  last  instant  of 
Tuesday.  Consequently,  as  he  is  not  a  minor  at  that  last 
moment,  he  is  not  a  minor  at  any  period  during  the  day. 
Consequently,  directly  the  clock  strikes  12  on  Monday  night 
he  is  of  age  to  all  intents  and  purposes. 

A  sentence  of  imprisonment  must  be  reckoned  from  the 
first  moment  of  the  day  on  which  it  is  passed ;  Migotti  v. 
Colville,  Dec.  7,  1878,  4  C.  P.  D.  233 ;  43  J.  P.  143.  Con- 
sequently a  prisoner  committed  for  seven  days  on  Saturday 
must  be  set  free  before  midnight  on  the  following  Friday. 

u3 
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The  law,  however,  is  not  so  wayward  as  to  disregard  the 
sequence  of  events,  or  the  ordinary  time  of  day  as  told  by 
the  clock.  Under  the  intoxicating  liquor  laws,  by  which 
half  the  hours  of  the  24  are  consecrated  to  the  opening  or 
shutting  of  one  door  or  another,  it  was  held  until  very  recently 
that  these  observances  must  be  conducted  with  reference  to 
local  time,  as  determined  by  the  meridian  of  the  particular 
public  house.  But  this  inconvenient  necessity  was  obviated 
by  the  43-4  Vict.  c.  92,  which  enacts  that  any  expression 
of  time  in  an  Act  of  Parliament,  deed,  &c.,  shall,  unless 
otherwise  stated,  be  held  to  refer  to  Greenwich  or  Dublin 
mean  time,  as  the  case  may  be. 

It  may  be  as  well  to  point  out  that  in  computing  the  time 
within  which  an  Information  must  be  laid  or  a  Complaint 
made  (see  pp.  9,  43),  the  statutory  period  does  not  necessarily 
begin  to  run,  in  the  case  of  a  continuing  offence,  from  what 
may  be  considered  as  its  commencement,  nor,  in  the  case 
of  a  money  claim,  until  payment  has  been  duly  demanded 
and  refused.  In  proceedings  for  highway  damage  occasioned 
by  extraordinary  traffic  (see  page  341)  it  runs  from  an  inter- 
mediate period,  viz.,  neither  from  the  date  of  the  damage  nor 
that  of  the  demand,  but  from  the  rendering  of  the  surveyor's 
certificate ;  Pool  v.  Chinning,  51  L.  J.  M.  C.  49. 

TSESPAS8.  The  mere  act  of  trespass  upon  another 
man's  land,  whether  enclosed  or  otherwise,  or  even  the 
entering  his  dwelling-house  uninvited,  either  by  day  or  night, 
is  not  in  itself  criminally  punishable,  being  matter  in  which 

*  the  King  and  the  public  have  no  interest'  The  remedy  is 
by  civil  action  alone.  In  order  to  constitute  a  criminal 
offence,  there  must  be  some  attendant  circumstances  of 
aggravation.     It  is  scarcely  necessary  to  refer  to  the  case  of 

*  housebreaking,'  where  the  mere  fact  of  trespass  is  lost  in  the 
felony;  but  the  intrusion  may  have  taken  place  in  a  manner 
amounting  to,  or  calculated  to  provoke  a  breach  of  the  peace ;  or 
it  may  have  been  in  defiance  of  some  distinct  rule,  such  as  that 
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which  protects  a  railway  or  guards  the  precincts  of  a  powder- 
magazine  ;  or  with  a  forbidden  object,  as  by  entering  another 
man's  land  without  permission,  in  pursuit  of  game;  or  the  tres- 
passer may  have  brought  himself  within  the  scope  of  the  well- 
known  clause  which  provides  that  whenever  a  person  is  found 
in  any  dwelling-house,  stable,  enclosed  yard,  garden  or  area, 
Justices,  if  of  opinion  that  he  was  there/or  any  urdawfvl purpose, 
may  commit  him  as  a  rogue  and  a  vagabond  for  three  months' 
hard  labour  (see  Yagbants,  20).  It  is  obvious  that  this 
enactment,  which  is  penal  and  despotic  to  the  last  degree, 
ought  to  be  construed  strictly  in  favour  of  the  person 
suspected  or  accused.  We  must  by  no  means  confound  its 
provisions  with  those  noticed  at  page  369,  nor  the  being  on 
the  spot  for  an  unlawful  purpose  with  the  being  there  without 
any  lawful  purpose  at  all.  The  evidence  must  point  to  the 
former  conclusion,  and  a  man  must  not  be  criminally  con- 
victed,  merely  because  he  had  no  business  to  be  where  he 
was  found.  *It  is  not  enough,'  said  Cockbum,  C.J.,  *  that 
there  be  an  immoral  or  an  improper  purpose.  The  person 
must  be  not  only  violating  a  civH  right,  but  he  must  intend 
to  commit  a  public  offence,  such  as  is  contraiy  to  the  criminal 
law  of  the  land,'  Hayes  v.  Stevensorif  3  L.  T.  IT.  S.  296. 

Quite  recently,  a  gentleman,  having  left  his  town-house  in 
charge  of  a  maid-servant,  was  disconcerted  by  the  information 
that  a  man  was  constantly  seen  to  enter  it  at  night  by  the 
area  steps.  He  accordingly  returned  late  one  evening  with 
proper  assistance;  and  upon  searching  the  premises,  found 
his  visitor  under  the  young  woman's  bed.  The  charge  was 
heard  and  dismissed  by  one  of  the  Metropolitan  Police 
Magistrates,  who  observed  that  there  was  no  evidence  of  the 
prisoner's  having  been  in  the  house  for  an  unlawful  purpose, 
and  that  the  object  of  his  visit  was  plain  enough.  The 
applicant  (owing  to  his  previous  ignorance  of  the  law  of 
trespass)  *  appeared  surprised  at  the  decision.' 

The  civil  action  of  trespass,  above  referred  to,  is,  in 
ordinary  cases,  a  mere  mockery  of  redress,  since,  unless  some 
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substantial  injury  be  proved,  the  plaintiff  can  recover  only 
nominal  damages ;  while,  even  if  costs  be  given,  he  will  have 
to  pay  his  own  bill,  unless  the  defendant  happen  to  be  worth 
powder  and  shot.  The  court  will  certify  for  costs  whenever 
it  is  of  opinion  that  the  trespass  was  '  wilful  and  malicious,' 
as  where  the  defendant  acted  for  the  sake  of  annoyance  or 
after  sufficient  warning.  The  ordinary  placarded  notice  that 
'  Trespassers  will  be  prosecuted,'  is  of  no  avail 

Any  person  may  expel  a  trespasser  from  his  field  or 
garden,  and  ^  fortiori  from  his  house,  but  he  must  employ 
no  more  force  than  is  necessary  for  the  purpose.  And  he  is 
by  no  means  justified  in  treating  a  person  as  a  trespasser, 
and  laying  hands  upon  him  then  and  there,  for  no  better 
reason  than  that  he  did  not  askhim  to  walk  in.  An  English- 
man's house  is  his  castle,  but  he  has  no  right  to  eject  by 
main  force,  without  parley,  people  who  come  upon  honest 
business,  at  proper  hours,  and  in  peaceful  guise.  A  man, 
however,  who  had  legitimate  excuse  for  his  original  entry, 
may  render  himself  a  trespasser  ah  initio  if  he  misconduct 
himself  afterwards,  or  refuse  to  depart  upon  requedt. 

It  may  be  noticed,  in  connection  with  the  above,  that 
Justices  are  not  authorised  to  determine  any  case  of  assaidt 
in  which  a  question  arises  as  to  the  title  to  and  right  to  enter 
upon  any  lands,  &c.,  whatever  may  have  been  the  amount  of 
violence  used.  It  is  for  them  to  decide  whether  there  really 
was  an  open  question  of  the  kind ;  and,  if  expedient,  to  com- 
mit the  accused  for  trial     See  Praotigb,  13. 

TEITCK  ACT.  To  pay  one's  workmen  in  goods  instead  of 
cash,  and  put  one's  own  price  upon  the  goods,  was  a  stroke  of 
manufacturing  policy  so  simple  and  so  sound  that,  when  once 
invented,  it  soon  became  popular.  The  object  of  the  Truck 
Act  (1  &  2  WilL  rV.  c.  37)  was  to  protect  the  workman  from 
this  device,  and  to  prevent  him,  for  obvious  reasons,  from  con- 
tracting himself  out  of  the  right  to  have  his  wages  paid  in 
money.     It  applies  to  artificers  and  workmen  engaged  in 
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iron-works,  collieries,  quarries,  and  brick-fields ;  in  hardware 
business  and  metal-working ;  in  spinning,  weaving,  bleaching 
or  dyeing ;  and  in  the  manufacture  or  preparation  of  pottery, 
porcelain,  glass,  and  lace.  Domestic  servants  and  servants  in 
husbandry  are  not  within  the  Act. 

Subject  to  certain  exceptions  as  regards  medicine,  food 
consumed  on  the  premises,  lodgings,  and  some  other  matters 
which,  under  a  written  agreement  to  that  effect,  may  be 
legally  supplied  and  charged  against  wages,  the  Act  provides 
that  any  contract  in  which  the  whole  or  any  part  of  the 
wages  is  made  payable  otherwise  than  in  current  coin,  or  in 
which  any  provision  is  made,  directly  or  indirectly,  respectmg 
the  place  where,  the  manner  in  which,  or  the  person  with 
whom  any  part  of  the  wages  are  to  be  laid  out  or  expended, 
shall  be  absolutely  void ;  and  that  the  entire  amount  of  the 
wages  shall  be  paid  in  coin,  and  not  otherwise ;  and  that  any 
payment  made  by  the  employer  by  delivery  of  goods,  or 
otherwise  than  in  coin,  shall  be  also  void.  And  that  the 
artificer  may  recover  so  much  of  his  wages  as  shall  not  have 
been  actually  paid  in  coin,  and  that  the  employer  may  not 
set  off  the  value  of  any  goods  supplied  by  him,  or  at  any 
shop  belonging  to  him,  or  in  which  he  has  an  interest, 
nor  shall  any  action  lie  to  recover  the  value  of  such  goods. 
The  case  of  a  weaver  who  had  been  forced  to  take  a  piece 
of  cloth,  which  had  been  damt^ed  by  himself,  in  lieu  of 
its  value  in  wages,  was  recently  held  to  be  within  the 
Act,  &mitU  V.  Walton,  Nov.  30,  1877,  3  C.  P.  D.  109; 
42  J.  P.  280. 

Any  employer,  in  a  trade  to  which  the  Act  applies,  directly 
or  indirectly  entering  into  any  contract,  or  making  any  pay- 
ment declared  to  be  illegal,  is  liable,  for  a  first  offence,  to  a 
penalty  of  not  more  than  £10  nor  less  than  £5  (see  page 
16),  recoverable  before  two  Justices  within  three  months. 
Any  portion  may  be  awarded  to  the  informer.  Balance  to 
county  treasurer.     No  appeal. 
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YACCnSATlOV  The  parent  of  every  child  bom  in 
England  is  bound,  within  three  months  after  its  birth,  to 
have  it  vaccinated  either  by  the  public  vaccinator  of  the 
district  or  by  some  medical  practitioner.  When  the  opera- 
tion has  been  performed  by  the  public  officer,  he  must  return 
with  the  child  in  a  week's  time,  in  order  that  the  result  may 
be  ascertained  and  the  operation  repeated,  if  necessary. 
Penalty  for  neglect,  without  reasonable  excuse,  not  exceeding 
208.,  recoverable  by  distress  (30-1  Vict  c.  84,  ss.  16,  17,  29). 

Upon  information  from  the  vaccination  officer  that  any 
child,  within  his  district,  under  14,  has  not  been  successfully 
vaccinated  and  that  the  parent  has  disregarded  a  notiee  to 
have  it  done,  any  Justice  may  summon  such  parent  to  appear 
with  the  child,  and  may  order  it  to  be  vaccinated  within  a 
certain  time.  Penalty  for  not  producing  child  or  disobeying 
order,  not  exceeding  208,  as  above  (30-1  Vict  c  84,  s.  31,  and 
34-5  Vict  c.  98,  s.  11).  The  parent  may  be  summoned  and 
the  order  repeated  as  often  as  necessary  within  twelve 
months  of  the  original  notice,  after  which  a  second  notice 
must  be  given. 

Any  person,  who  by  reason  of  the  death,  absence,  £a,  of 
the  parent,  has  the  custody  of  an  unvaccinated  child  bom  in 
England,  must,  within  three  months  after  receiving  it,  perform 
the  duties  as  regards  vaccination  otherwise  imposed  upon 
the  parent*  A  defendant  may  appear  by  any  person 
authorised  by  him.  '  Inoculation '  is  summarily  punishable 
by  imprisonment  not  exceeding  one  month.  The  Local 
Government  Board  may  make  rules  prescribing  the  duties  of 
guardians  in  enforcing  the  law  (37-8  Vict.  c.  75).  See 
General  Order,  Oct  31,  1874. 

It  is  obvious  that  the  vaccination  law,  which  is  for  the 
common  good  of  all,  and  is  binding  upon  all  alike,  should  be 
impartially  and  firmly  enforced.  Perhaps  there  is  no  subject 
upon  which  recusants  are  more  noisy  and  imreasonable. 
Assuredly  there  is  none  in  which  argument  is  more  obviously 
out  of  place.     So  long,  however,  as  the  *  Anti-compulsory 
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Vaccination  Society'  issues  its  manifestos,  so  long  will 
Justices  find  martyrs  to  punish.  One  is  almost  asliamed  to 
copy  such  rubbish  as  the  following  extract: — 'It  is  a  truth 
that  syphiEs,  cancer,  scrofula,  and  other  loathsome  diseases, 
are  transmitted  by  vaccination.  It  is  a  truth  that  since 
the  general  enforcement  of  vaccination  by  a  system  of 
terrorism,  the  average  deaths  from  six  diseases  alone  which 
chiefly  affect  infants  have  increased  60,000  per  annum.  It 
IS  A  truth  that  vaccination  neither  prevents  nor  mitigates' 
small-pox.  Persons  desirous  of  protecting  their  children 
from  this  Herodian  edict,  this  legal  in&nticide,  should  join 
and  subscribe,'  &c. 

Yet  these  are  the  pleas  to  which  Justices  are  constantly 
invited  to  listen,  these  are  the  grounds  upon  which  they  are 
invited  to  disregard  the  plainest  possible  duty.  Probably  a 
lurking  distaste  for  compulsion  is  in  most  cases  at  the  back 
of  the  grievance. 

VAO&AITTS.  The  Vagrant  Act,  5  Geo.  IV.  c.  83,  was 
designed  for  the  discouragement  of  that  class  of  persons  who 
wander  about  the  country  with  no  fixed  place  of  abode,  no 
desire  to  enter  upon  honest  labour,  and  no  legitimate  means 
ef  protracting  their  idle  and  apparently  useless  existence. 
An  old  statute  of  King  Edward  III.  had  long  previously 
struck  at  the  root  of  the  evil.  *  Quid  multi  validi  mendi- 
cantes  laborare  renuunt,  vacando  otiis  et  peccatis,  quandoque 
latrociniis ;  nullus,  sub  poena  imprisonamenti,  talibus  qui 
<5omiflod^  laborare  poterunt,  sub  colore  pietatis  vel  elimosine 
dare,  sen  eos  in  desidi^  8u4  confovere,  presumat :  ut  sic  com- 
pellantur  pro  vitse  necessariis  laborare.'  It  was  as  vain,  how- 
ever, to  forbid  foolish  people  to  squander  demoralising  alms 
as  to  forbid  the  tramp  to  pick  and  steal  Hence  the^statute 
of  King  Greorge.  *  Gipsies,'  says  Mr.  Serjeant  Cox,  *  were  the 
special  objects  aimed  at,  and  therefore  the  provisions  against 
fortune-telling,  by  palmistry  and  otherwise,  which  was  their 
special  calling.     This  very  questionable  Act,'  he  continues 
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('Principles  of  Punishment/  page  212),  'is  a  criminal 
statute,  highly  penal,  investing  Justices  with  a  somewhat 
unconstitutional  power ;  and  therefore,  if  the  slightest  doubt 
exists  as  to  its  construction,  they  should  refrain  from  exer- 
cising their  summary  power  of  imprisonment.  Happily  for 
the  liberty  of  the  subject,  the  Superior  Courts,  when  appealed 
to,  have  very  properly  construed  this  despotic  Act  according 
to  its  obvious  intent,  and  peremptorily  rejected  attempts,  by 
ignorant  or  injudicious  magistrates,  to  extend  it  beyond  its 
manifest  scope.  In  a  recent  memorable  case,  the  Court  of 
Queen's  Bench  sternly  and  at  once  Tefused  to  construe  the 
fortune-telling  clause  as  extending  to  conjuring  and  sleight  of 
hand,  holding  that  the  general  words,  "  or  other  device,"  are 
to  be  read  as  ejusdem  generis  with  palmistry  and  the  acts 
expressly  prohibited,  which  are  obviously  the  various  forms 
of  fortune-telling.  Justices,  therefore,  should  be  very  cautious 
in  exercising  their  jurisdiction  under  this  last  relic  of  the 
penal  legislation  of  our  ancestors,  and  certainly  the  most 
arbitrary  and  unconstitutional  kw  yet  lingering  in  the  statute 
book.  ...  It  should  be  construed,  as  all  penal  statutes 
are  to  be  construed,  strictly  against  the  statute,  and  in  favour 
of  the  defendant.  Every  word  is  to  be  read  in  its  most 
restricted  meaning,  and  no  meaning  is  to  be  strained  for  any 
purpose  whatsoever.' 

Vagrants  are  divided  into  three  classes,  namely,  Idle  and 
disorderly  persons,  Rogues  and  Vagabonds,  and  Incorrigible 
Kogues. 

Under  the  above  Act  any  person  whatsoever  may  appre- 
hend, without  warrant,  any  person  *  found  committing  *  any 
of  the  offences  below,  and  carry  him  before  a  Justice,  or 
deliver  him  to  a  peace-officer  for  that  purpose.  Any  constable 
refusing  to  take  such  charge,  and  any  person  hindering  him 
in  so  doing,  is  liable  to  a  penalty  of  £b.  Idle  and  disorderly 
persons  may  be  convicted  by  a  Justice  upon  his  own  view. 
And,  upon  information  on  oath  that  a  vagrant  of  any  of  the 
above  classes  is  known  or  suspected  to  be  in  any  house 
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kept  for  the  lodging  of  travellers,  any  Justice  may  by 
warrant  authorise  any  person  to  enter  at  any  time  into  such 
house  and  apprehend  such  person  (36-7  Vict.  c.  38,  s.  13). 
Any  money  found  upon  a  vagrant  may  be  applied  towards 
the  expenses  of  his  arrest  and  imprisonment.  All  cases  of 
vagrancy  may  be  dealt  with  summarily  by  one  Justice :  see, 
however,  Summary  Jurisdiction,  4.  Appeal  to  the  next 
General  or  Quarter  Sessions. 

Idle  and  Disorderly  Persons. — The  following  offenders 
are  punishable,  as  such,  with  one  month's  hard  labour  (5  Greo. 
rV.  c.  83,  s.  3),  or  by  a  fine  not  exceeding  £5  (see  page  16) 
with  imprisonment  as  per  scale,  page  428,  but  without  hard 
labour,  in  default : — 

1.  Person  able  to  maintain  self  or  family  becoming  or 

leaving  them  chargeable  to  parish  or  union  (sec.  15). 
This  includes  the  case  of  a  woman  neglecting  to  main- 
tain her  bastard  child  (see  7  &  8  Vict.  c.  101,  s.  6),  but 
does  not  apply  to  the  case  of  a  man  whose  wife  has 
left  him  and  committed  adultery.  !N'or  can  any  one 
be  said  to  \yQ  found  offending  under  this  section. 

2.  Person  returning  to  and  becoming  chargeable  to  any 

parish,  &c.,  from  whence  legally  removed  ;  or  pauper, 
removed  at  instance  of  guardians  of  union,  returning 
within  twelve  months  (28-9  Vict.  c.  79,  s.  7). 

3.  Pedlar,  &c.,  trading  without  licence,  see  Pbdlars. 

4.  Prostitute  behaving  riotously  or  indecently  in  public : 

I.C.,  not  merely  making  overtures,  &c.  See  R,  v.  De 
Ruiter,  Midd.  Sess.,  Jan.  31,  1880 ;  44  J.  P.  90. 

5.  *  Person  wandering  abroad,  or  placing  himself  in  any 

public  place,  street,  highway,  court,  or  passage  to  beg 
or  gather  alms.' 

6.  Person  causing  child  under  16  to  do  so. 

7.  Applicant  for  workhouse  relief  falsely  denying  posses- 

sion of  money  (11  &  12  Vict.  c.  110,  s.  10),  or  pauper, 
or  other  person  giving  a  fake  name  or  making  false 
statement  in  order  to  obtain  relief  (34-5  Vict.  c.  108, 
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8.  7 ;  39  &  40  Vict.  c.  61,  8.  44,  and  45-6  Vict  c.  36, 
8.  5). 
Bogues  and  Vagabonds. — ^Punishable,  as  such,  with  three 
months'  hard  labour  (sec.  4) :  or  by  a  fine  not  exceeding  X25. 

8.  Any  person  committing  any  of  the  above  offences,  after 

having    been  convioted  as  an  idle  and  disorderly 
person. 

9.  'Person  pretending  or  professing  to  tell  fortunes,  or 

using  any  subtil  craft,  means,  or  device,  by  palmistry 
or  otherwise,  to  deceive  and  impose.' 

1 0.  Wandering  abroad  and  lodging  in  any  bam  or  outhouse, 
&c.,  or  in  the  open  air,  or  under  a  tent,  or  in  any  cart 
or  waggon,  not  having  any  visible  meabs  of  subsis- 
tence, and  not  giving  a  good  account  of  himself. 

11.  Exposing  in  any  street,  public  place,  shop,  &c.,  any 

obscene  print,  or  other  indecent  exhibition. 

12.  Exposing  person  in  public  with  intent  to  insult  any 
female,  see  Indeobnot. 

13.  Wandering  and  exposing  wounds,  &c.,  to  obtain  alms. 

14.  Endeavouring  to  collect  alms  under  false  pretences. 

15.  Bunning  away  and  leaving  wife,  &c.,  chargeable  to 

any  parish,  &c 

16.  Woman  leaving  bastard  child  chargeable  (7  &  8  Vict, 
c.  101,  s.  6). 

17.  *  Playing  or  betting  by  way  of  wagering  or  gaming  in 
any  street,  road,  highway,  or  othor  open  and  public 
place,  or  in  any  open  place  to  which  the  public  have 
or  are  permitted  to  have  access,  at  or  with  any  table 
or  instrument  of  gaming,  or  any  coin,  card,  token,  or 
other  article  used  as  an  instrument  or  means  of  such 
wagering  or  gaming,  at  any  game  or  pretended  game 
of  chance '  (sec.  4,  extended  by  36-7  Vict.  c.  38,  s.  3). 
It  has  been  held  that  a  carriage  travelling  on  a  rail- 
way is  an  open  and  public  place  within  the  meaning 
of  the  Act ;  Langriah  v.  Archer ,  Q.B.,  Nov.  28, 1882. 

18.  Having  in  possession  any  pidc-lock,  crow,  bit^  &c.. 
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with  intent  feloniously  to  break  into  any  house,  &c. 
See  HousEBBEAEiNO,  4,  for  this  and  the  following 
offence,  when  committed  in  the  night, 

19.  Being  armed  with  any  gun,  cutlass,  bludgeon,  &c.,  or 
having  any  instrument  with  intent  to  commit  felony. 

20.  Being  'found  in  or  upon  any  dwelling-house,  ware- 
house, coach-house,  stable,  or  outhouse,  or  in  any 
enclosed  yard,  garden,  or  area,  for  any  unlawful 
purpose.*  (KB. — ^The  person  must  be  not  only  vio- 
lating a  civil  right,  but  he  must  intend  to  commit  a 
criminal  offence.    See  Trespass.) 

21 .  Suspected  person  or  reputed  thief  frequenting  river, 

quay,  street,  place  of  public  resort,  &c.,  with  intent  to 
commit  felony  [there  or  elsewhere.  It  is  not  neces- 
sary to  prove  any  particular  act  evidencing  such 
intent,  if,  from  the  circumstances  of  the  case  and  the 
person's  known  character,  the  court  be  satisfied  that 
it  existed,  34-5  Vict.  c.  112,  s.  15]. 

22.  Any  one  apprehended  as    an    idle    and  disorderly 

person,  violently  resisting  constable,  if  convicted  of 
the  offence  for  which  apprehended. 
Incorrigible  Bogues. — Tins  forms  the  third  and  culmin- 
ating gradation  of  Vagrancy  (sec.  5),  and  comprises — 

23.  Person  convicted  as  a  rogue  and  a  vagabond,  having 
previously  been  convicted  as  such. 

24.  Persons  committed  under  this  Act  escaping  from 
confinement. 

25.  Person  apprehended   as  a    rogue  and  a    vagabond, 

violently    resisting  constable,   if  convicted    of    the 

offence  for  which  apprehended. 
The  punishment  in  the  three  last  cases  is  by  committal  to 
the  House  of  Correction  until  the  next  General  or  Quarter 
Sessions  with  hard  labour.  Such  courts  may  further  im- 
prison with  hard  labour  for  not  exceeding  one  year,  with 
whipping  in  the  case  of  a  male. 
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YTYIBBCnom.    The  late  Sir  William  Feignsson,  in  his 
evidence  before  the  Boyal  Commission,  said  that  he  would 
not  go  to  the  length  of  restraining  rational  men  from  doing 
what  they  thought  necessaij  in  experiments  upon  liring 
animals.     It  is  nnfortonatelj  impossible  to  restrain  men  who 
are  not  rational  upon  this  disagreeable  subject  from  deUvering 
themselves  of  a  great  deal  of  nonsense  about  it     The  Bishop 
of  Peterborough  said  well  when  he  declared  in  the  House  of 
Lords  (July  15,  1879)  that  if  surgeons  could  not  try  certain 
experiments  upon  live  animals  they  would  infallibly  try  them 
upon  living  patients ;  and  that  we  have  as  much  right  to 
extort  from  animals  the  prolongation  of  our  own  lives  by 
means  of  acquired  knowledge,  as  by  turning  them  into  plain 
food.     *  Among  a  certain  class  of  persons/  observed  Dr.  Pye 
Smith,  at  the  late  meeting  of  the  British  Association,  *  opposi- 
tion to  physiological  experiments  appears  to  spring  from 
what  may  fairly  be  stigmatised  as  sentiment — ^that  is  to  say, 
excitable  rather  than  deep  feeling,  uncontrolled  by  reason. 
People  first  gratify  their  fancy  by  calling  hares  and  horses 
their  fellow-creatures,  which,  in  one  sense,  undoubtedly  they 
are ;  and  then  by  the  familiar  fallacy  of  an  ambiguous  middle 
term,  argue  that  it  is  cruel  to  put  our  fellow-creatures  to  pain, 
or,  as  some  would  add,  to  reduce  them  to  slavery,  or  to  use 
them  in  any  way  for  our  own  rather  than  their  good.    Such 
persons,  however,  compel  their  fellow-creatures  to  drag  them 
through  the  streets;  they  eat  their  fellow-creatures  when 
sufficiently  vivisected  to  be  palatable ;  and  they  find  philo- 
sophical excuses  for  those  who  kill  their  fellow-creatures  for 
fun.    But  they  are  profoundly  shocked  when  their  fellow- 
creatures  are  hurt  or  killed  for  the  general  benefit  of  man- 
kind.' 

The  real  difficulty  lies  in  the  fact  that,  beyond  all  question, 
cruel  and  unnecessary  experiments  have  been  undertaken  by 
people  who  ought  to  have  known  much  better.  That  is 
admitted.  Whether  we  can  hope  to  keep  these  experiments 
in  check  by  any  amount  of  special  and  coercive  legislation  is 
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another  matter.  That  may  be  doubted.  The  Act  of  1876 
(39  &  40  Vict.  c.  77),  enacts,  that  no  person  shall  perform 
upon  any  living  vertebrate  animal  any  experiment  calculated 
to  give  pain,  except  under  stated  conditions,  with  regard  to 
anaesthetics  and  otherwise,  under  a  penalty  of  ^50  for  the  first 
offence.  According  to  a  House  of  Commons  return  issued  July 
1,  1881,  the  nuiiiber  of  experiments  performed  upon  living 
animals  during  the  preceding  year  by  medical  men  and  others, 
licenced  under  the  Act,  was  311.  Out  of  this  number,  only 
114,  it  is  stated,  c«ui  have  been  the  cause  of  any  suffering 
whatever ;  and  of  these  all  but  17  were  of  a  kind  involving 
no  more  pain  than  is  experienced  in  ordinary  vaccination. 
The  painful  part  of  the  proceeding  in  the  17  cases  was 
carried  out  under  anaBsthesia,  and  no  appreciable  distress 
appears  to  have  been  inflicted  in  any  single  instance. 

WEIGHTS  AND  MEASTTEES.  '  Si  volons  et  establissons 
q'un  pois,  un  mesure,  et  un  verge,  soit  per  tut  la  terre,'  said 
the  27th  of  King  Edward  the  Third.  *  The  same  weights 
and  measures  shaU  be  used  throughout  the  United  Kingdom,' 
says  the  Act  of  Victoria.  On  the  1st  of  January,  1879,  all 
subsisting  enactments  upon  this  important  subject  were 
erased  for  ever,  and  in  their  place  stood  the  *  Weights  and 
Measures  Act,  1878, '  which,  as  the  date  implies,  had  been 
passed  during  the  previous  year. 

No  philosophic  explanation  of  the  standards  chosen,  whether 
with  reference  to  the  action  of  a  constant  force  or  otherwise, 
is  to  be  found  in  the  41-2  Vict.  c.  49.  The  imperial  yard  is 
declared  to  be  tlie  distance  between  two  gold  plugs  or  pins 
upon  a  bronze  bar  deposited  in  the  Standards  Department  of 
the  Board  of  Trade.  And  this  distance  is  the  only  unit  of 
extension  from  which  all  other  measures  of  the  kind,  whether 
lineal,  superficial,  or  solid,  are  to  be  ascertained.  Similarly, 
the  weight,  in  vacuo,  of  a  platinum  cylinder,  deposited  in  the 
sapie  custody,  is  the  imperial  avoirdupois  pound.  And  such 
pound  is  the  only  unit  of  weight  from  which  all  other 
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weights,  and  measures  having  reference  to  weight,  are  to  be 
ascertained. 

Ten  such  pounds  of  distilled  water,  weighed  under  certain 
conditions,  form  the  contents  of  an  imperial  gallon.  And 
such  gallon  is  the  unit  of  capacity  from  which  all  other 
measures  of  capacity,  as  well  for  liquids  as  for  dry  goods, 
are  to  be  ascertained. 

Four  'parliamentary  copies'  of  the  above  standards  of 
weight  and  measure  have  been  made.  One  has  been  deposited 
at  the  Mint;  one  with  the  Eoyal  Society;  one  in  the 
Greenwich  Observatory;  while  the  fourth  has  been  'immured 
in  the  New  Palace  at  Westminster'  (a).  Secondary  standards 
of  weight  and  measure  derived  from  the  above,  and  in  use 
under  tiie  direction  of  the  Board  of  Trade,  are  called  'Board 
of  Trade  Standards.' 

By  an  Order  of  Council  (4th  of  February,  1879)  reciting 
that  a  new  denomination  of  standard  weight  of  100  lb.,  being 
a  multiple  of  the  imperial  weight  of  one  pound,  was  required, 
and  that  the  Board  of  Trade  had  caused  the  same  to  be 
made,  and  given  it  the  name  of  '  cental,  or  new  hundred- 
weight ' ;  it  was  ordered  that  the  same  should  be  a  Board  of 
Trade  Standard,  as  if  it  had  been  mentioned  in  the  Weights 
and  Measures  Act,  1878. 

A  table  is  provided  by  the  Act,  setting  out  the  equivalent 
of  imperial  weights  and  measures  in  terms  of  the  metric 
system,  see  page  458. 

For  the  administration  of  the  Act,  the  expression  '  Local 
Authority'  means,  in  counties,  the  Justices  in  Greneral  or 
*  Quarter  Sessions ;  in  boroughs,  the  Council ;  and  in  the 
City  of  London,  the  Court  of  the  Lord  Mayor,  &c.  (sched^  4 ; 
and  see,  as  to  boroughs,  sec.  50).  The  Local  Authorities  are 
to  provide  local  standards  of  weight  and  measure,  and  fulfil 

(a)  The  pound  and  yard  of  1853  are  buried  under  a  neat  brass  plate 
with  suitable  inscription  on  the  staircase  leading  to  the  Committee 
rooms.  No  member  seems  to  know  where  the  standards  of  1878  aie 
laid  at  rest 
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pareseribed  duties  with  reference  to  their  custody,  verification, 
and  production  (sees.  40—42).  They  are  to  appoint  a  sufficient 
number  of  inspectors  for  the  purposes  of  the  Act ;  aUotting 
to  each  a  separate  district  (sec.  43),  and  are  to  arrange  for  his 
attendance  at  proper  times  to  verify  and  mark  with  the  stamp 
of  verification  such  weights,  &c.,  as  may  be  brought  to  him 
&r  that  purpose ;  and  in  the  case  of  a  measure,  or  a  weight 
of  \  lb.  or  upwards,  he  is  further  to  stamp  thereon  the  mark 
of  his  district  (sec.  44).  Such  weight,  &c.,  will  be  legal 
throughout  the  United  Kingdom,  and  need  not  be  re-stamped 
if  used  in  any  other  district  (sec.  45).  The  fees  for  verifica- 
tion  and  stamping  range  from  Jd,  the  charge  for  stamping  a 
pewter  quart,  to  9A  upon  a  brass  half-hundredweight  (sec.  47, 
and  sched.  5). 

All  expenses  incurred  under  this  Act  are  payable  out  of 
the  local  rate  (sec  51).  Two  or  more  Local  Authorities  may 
combine  upon  mutual  terms  (sec.  52).  And  any  such 
authority  may  make  bye-laws,  subject  to  the  approval  of  the 
Board  of  Trade  (sec.  53). 

Bnles  and  Penal  Clauses. — A  bushel  (/.e.,  8  gallon) 
measure  must  be  cylindrical,  and  twice  as  wide  as  deep;  half- 
bushels  and  multiples  of  a  bushel,  of  corresponding  figure 
{sec.  16),  such  measures  to  be  filled  level  and  not  heaped 
(sec,  17).  AU  coals,  &c.,  of  every  description  to  be  sold  by 
weight  and  not  by  measure  (5  &  6  Will.  IV.  c.  63,  s.  9,  re- 
enacted,  sched.  6,  part  2). 

Every  contract  made  in  the  United  Kingdom  for  any 
work,  wares,  or  merchandise,  or  other  thing  to  be  done,  sold, 
delivered,  &c.,  by  weight  or  measure,  is  to  be  made  according 
to  one  of  the  imperial  measures  above  mentioned,  or  some 
multiple  or  part  thereof ;  and  if  not  so  made  shall  be  void. 
Ko  local  or  customary  measures,  nor  the  use  of  the  heaped 
measure,  shall  be  lawful  (sec.  19). 

All  articles  sold  by  weight  must  be  sold  by  avoirdupois 
weight ;  except  that  gold  and  silver  (including  thread,  fringe, 
<&c.),  platinum,  diamonds,  &c.,  may  be  sold  by  the  ounce  troy. 
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or  any  decimal  of  such  ounce.     Drags,  when  sold  by  retail, 
may  be  sold  by  apothecaries'  weight  (sec.  20). 

Weights  and  measures  of  the  metric  system  may  be  used 
in  any  dealing,  and  decimal  sub-divisions  of  imperial  weights 
and  measures  (sec.  21). 

Any  person  may  sell  an  article  in  any  vessel  not  repre- 
sented as  containing  any  amount  of  imperial  measure,  and 
not  used  or  intended  as  a  measure  (sec.  22). 

^  23.  Any  person  vrho  prints,  and  any  clerk  of  a  market  or 
other  person  who  makes  any  return,  price  list,  price  current,  or 
any  journal  or  other  paper  containing  price  list  or  price  current 
in  which  the  denomination  of  weights  and  measures  quoted 
or  referred  to  denotes  or  implies  a  greater  or  less  weight  or 
measure  than  is  denoted  or  implied  by  the  same  denomina- 
tion of  the  imperial  weights  and  measures  under  this  Act, 
shall  be  liable  to  a  fine  not  exceeding  10«.  for  every  copy  of 
every  such  return,  price  list,  price  current,  journal,  or  other 
paper  which  he  publishes.' 

Every  weight  (unless  too  small  to  stamp)  must  have  its 
denomination  legibly  'stamped  on  the  top  or  side  thereof,' 
and  every  measure  of  capacity  must  have  its  denomination 
so  stamped  outside,  in  default  of  which  neither  weight  nor 
measure  is  to  receive  the  stamp  of  verification  (sec  28). 

Every  measure  and  weight  used  for  trade  must  be  verified 
and  stamped  by  an  inspector  with  the  stamp  of  verification 
(sec.  29). 

No  leaden  weight  maybe  verified,  or  used  for  trade,  unless 
wholly  cased  with  brass,  &a,  and  marked  'cased.'  Plug  of  lead 
hm^  fide  necessary  for  adjustment,  may  be  inserted  into  any 
weight,  and  the  stamp  of  verification  affixed  thereon  (sea  30). 

Every  coin-weight  must  be  verified  and  stamped  by  the 
Board  of  Trade,  otherwise  not  to  be  deemed  a  just  weight 
(sec  31). 

All  offences  may  be  dealt  with  before  two  Justices  (sec  56). 
Penalties  recoverable  by  distress.  One  moiety,  or  less,  of 
any  fine  may  be  paid  to  informer,  if  court  so  order.     All 
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weights,  measures,  &c.,  forfeited,  to  be  broken  up  and 
materials  sold  or  disposed  of  as  court  may  direct.  Proceeds 
•of  sales  to  go  as  fines  (sec.  57).  Possession  of  weights, 
&c.,  by  trader,  or  on  trade  premises,  priTnd  facie  evidence  that 
they  were  used  for  trade  (sec.  59).  Appeal  (sec.  60)  against 
any  conviction  under  the  Act. 

OFFENOBS  AND  PENALTIES. 

[Seej  if  necessary f  note  on  Summary  Jurisdiction,     Higher  penalty 
for  second  offence,  indicated  by  *.] 

1.  (Sec.  19).  Selling  by  any  denomination  of  weight  or 
measure  other  than  imperial,  each  sale  [40^]. 

2.  Selling  coals  by  measure  (see  page  455),  each  sale  [40«]. 

3.  (Sec.  20).     Selling  except  by  avoirdupois  weight,  or 

other  contravention  of  this  section — see  above  [«£5]. 

4.  (Sec.  24).  Using  or  having  in  possession  for  use  in 
trade  any  weight  or  measure  not  of  th&  denomination 
of  some  Board  of  Trade  Standard — or  (sec.  29),  not 
stamped  as  required  by  this  section  [£5,  and  forfeit 
weights,  &c.*]. 

5.  (Sec.  30).     Using  leaden  weight  not  cased,  &a  [«£5*]. 

6.  (Sec.  31).  Using  coin-weight  not  just ;  see  above  [£50]. 

7.  (Sec.  32).  Forging  stamp  or  tampering  with  stamped 
weight  [£50]. 

8.  (lb.).  Using  or  selling  measure  or  weight  with  forged 
stamp,  &c.  [.£10,  and  forfeiture]. 

9.  (Sec.  25).  Using  or  having  in  possession  for  use  in 
trade  any  weight,  measure,  scale,  balance,  steelyard,  or 
weighing  machine  which  is  false  or  unjust — or  wilfully 
committing,  or  being  party  to,  any  &aud  in  the  use  of 
any  weight,  &c.  [£5,  and  forfeiture*].  It  is  no  answer 
to  the  charge  of  using  a  balance  unjust  to  the  public 
to  prove  that  due  allowance  for  its  inaccuracy  was 
always  made.     'Scales  should  not  be  kept  in  such 
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an  hicoiTect  state  aa  that  they  might  he  improperly 
used'  O,  W,  R  V.  Baillte,  S4  L.  J.  N.  S.  31.  Of 
course,  a  tradesman  who  nses  a  weight  which  is  agmnst 
himself  (elways  supposing  that  he  does  not  employ  it  i&r 
buying  as  well  as  selling  purposes)  cannot  be  convicted 
of  using  '  false  or  unjust '  weighty  Booth  v.  Shadgdttj 
Z7  J.  P.  743.  And  in  order  to  convict  under  the 
next  offence,  of  making  or  selling  a  false  weight,  it 
must  appear  that  the  maker  or  seller  was  privy  to 
intended  fraud  in  its  use.  An  ironmonger  is  not 
bound  to  examine  and  warrant  every  weight  which  he 
sells,  upon  pain  of  criminal  prosecution. 

10.  (Sec.  27).  "Wilfully  or  knowingly  making  or  selling 
felse  or  unjust  weights,  &c.  [£10*]. 

11.  (Sec.  48).  Every  Justice,  and  every  inq)ector  autho- 
rised in  writing  by  a  Justice,  may  at  all  reasonable 
times  inspect  all  weights,  measures,  &c.,  within  his 
jurisdiction  which  are  used,  or  in  the  possession  of 
any  person,  or  on  any  premises  for  use  in  trade,  and 
may  seize  and  detain  any  such  which  are  liable  to  be 
forfeited ;  and  may,  for  the  purpose  of  such  inspec- 
tion, enter  any  place  where  he  has  reasonable  cause  to 
believe  that  there  is  any  weight,  measure,  &c.,  which 
he  is  authorised  to  inspect.  Penalty  for  obstructing 
the  entry  of  such  Justice  or  inspector,  or  refusing  to 
produce  all  weights,  &c.,  or  preventing  their  exami- 
tion,  £5.* 

LEADING  METBIO  EQUIVALENTS   FROM  SCHEDULE   3. 

Length.  Metre  =  3  feet  3*3708  inches. 

Surface.  Heotabb  =  2  acres  2280  sq.  yards. 

Capacity.  Litre  =  1*7607  pints. 

Weight.  Kilogram  =  2  lb.,  3  oz.,  4  gr. 
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WITNESSES.  Various  points  in  connection  with 
-witnesses  will  be  found  referred  to  in  the  Index. 

Expenses. — There  is  no  power  to  direct  payment  of  a 
•witness's  expenses  in  non-indictable  cases.  Both  prosecutor 
and  defendant  must  make  their  own  arrangements  in  that 
respect ;  but  it  is  within  the  discretion  of  the  court  (p.  143) 
to  make  an  allowance  for  this  purpose  in  the  costs  of  the 
successful  party  should  costs  be  awarded.  A  witness,  as  we 
have  seen,  (p.  12),  is  not  bound  to  attend  to  a  subpoena  to 
appear,  unless  a  reasonable  sum  be  tendered  for  his  expenses. 
There  is  no  fixed  scale  for  this  purpose  ;  but  by  analogy  with 
the  scale  applicable  to  indictable  offences  (in  which  case  no 
tender  is  requisite)  it  would  seem  that  one  shilling,  and,  if 
over  two  miles  from  the  court,  3c?.  per  mile,  or  second-class 
fare  by  rail,  is  sufficient.  In  any  event,  a  witness,  once  in 
court  (see  p.  179),  cannot  withhold  his  evidence  in  any 
criminal  proceeding,  upon  the  plea  of  not  having  been  paid 
his  expenses. 

Dissuading  or  ^Hireatening  Witness. — Any  attempt  to 
prevent  a  witness  from  giving  evidence,  whether  by  bribe, 
intimidation,  or  otherwise,  is  a  misdemeanour  at  common  law 
and  punishable  upon  indictment.  Justices  have  unfortunately 
no  power  to  deal  summarily  with  conduct  of  this  description 
as  a  distinct  offence.  But  where  witnesses  have  actually 
been  threatened  or  molested  for  evidence  already  given,  or  in 
respect  of  evidence  which  it  may  become  their  duty  to  give,  the 
person  complained  of  should  be  bound  over  without  ceremony^ 
In  serious  cases  it  may  be  necessary  to  make  example  of  the 
offender,  and  commit  to  sessions. 

Witness  Dangerously  ill,  &c. — Whenever  it  shall 
be  made  to  appear  to  the  satisfaction  of  any  Justice 
that  any  person  dangerously  ill  and  not  likely  to  recover, 
and  who  cannot  be  examined  in  the  regular  way,  is  able  and 
willing  to  give  material  information  relating  to  any  indictable 
offence  or  relating  to  any  person  accused  of  such  offence, 
provision  is  made  for  the  taking  by  such  Justice  of  his  or 
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her  evidence,  whicli  may  be  afterwards  iised  npon  the  trial 
of  any  offender  or  offence  to  which  it  may  relate,  if  the  sick 
person  be  then  dead,  or  there  be  no  reasonable  probability 
that  he  or  she  will  ever  be  able  to  travel  or  give  evidence. 
But  it  must  be  shown  that  reasonable  notice  was  given  to 
the  party  against  whom  it  is  sought  to  be  used  of  the  inten- 
tion to  take  the  same,  and  that  such  party  '  had  or  might 
have  had,  if  he  had  chosen  to  be  present'  (for  which 
purpose  provision  is  made  in  the  case  of  a  prisoner),  '  full 
opportunity  of  cross-examining  the  deceased  (qy.  diseased !) 
person '  (30-1  Vict  c.  35,  ss.  6,  7). 

WOSKMEV.  Under  the  head  Emplotrbs  and  Workmek 
we  have  already  mentioned  the  manner  in  which  disputes 
between  these  parties  may  be  adjusted  upon  Summary 
Jurisdiction.  We  will  here  give  a  brief  resume  of  some 
clauses  of  the  *  Conspiracy  and  Protection  of  Property  Act^ 
1875'  (38-9  Vict.  c.  86),  which  deal  with  injuries  to  the 
public  interest  and  otherwise,  inflicted  by  unscrupulous 
breach  of  the  service-contract,  as  well  as  with  the  offence  of 
intimidation  among  workmen  themselves. 

1.  Any  person  employed  by  any  public  body  or  contractor 
charged  with  the  duty  of  supplying  any  place  with  gas  or 
water,  who  wilfully  and  maliciously  breaks  a  contract  of 
service  to  the  peril  of  such  supply.  Penalty  £20 ;  or, 
in  the  discretion  of  the  court,  3  months'  hard  labour 
^secs.  4,  14). 

2.  A  notice  to  the  above  effect  must  be  kept  conspicuously 
posted  up  at  the  gas  or  water-works.  Penalty — £5  per  day 
•during  default  {ih.), 

3.  Any  person  who  wilfully  and  maliciously  breaks  a 
contract  of  service,  knowing,  or  having  reason  to  know,  that 
the  probable  consequence  will  be  to  endanger  human  life,  or 
cause  serious  bodily  injury,  or  to  expose  valuable  property 
to  damage  or  destruction.     Penalty,  same  as  1  (sec  5). 

4.  Any  person  who,  with  a  view  to  compel  another  to 
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abstain  from  doing  anything  whicli  he  has  a  right  to  do,  or 
to  do  anything  which  he  has  a  right  to  abstain  from  doing, 
(i)  uses  violence  to,  or  intimidates  such  person,  his  wife  or 
children^  or  injures  his  property ;  or  (ii)  persistently  follows 
him  about  from  place  to  place ;  or  (iii)  hides  his  tools,  clothes, 
&c. ;  or  (iv)  watches  or  besets  his  house  or  place  of  employ- 
ment ;  or  (v)  follows  him  with  two  or  more  persons  in  a 
disorderly  manner  through  any  street,  &c.  Penalty,  same 
as  1  (sec.  7). 

5.  *  An  agreement  or  combination  by  two  or  more  persons 
to  do,  or  procure  to  be  done,  any  act,  in  contemplation  or 
furtherance  of  a  trade  dispute  between  employers  and  work- 
men, shall  not  be  indictable  as  a  conspiracy,  if  such  act 
committed  by  one  person  would  not  be  punishable  as  a 
crime '  (sec.  3).     See  Conspiracy. 

Upon  the  hearing  of  any  charge  arising  under  1  and  3, 
the  respective  parties  to  the  contract,  their  husbands  and 
wives,  are  competent  witnesses  (sec.  11).  And  any  person 
charged  before  a  Court  of  Summary  Jurisdiction  in  respect 
of  1,  3,  or  4  may  elect  to  be  indicted  (sec.  9).  Appeal, 
upon  notice  within  7  days.  As  regards  the  word 
'  maliciously,'  see  Malicious  Injuries. 
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The  following  are  samples  of  some  of  the  more  ordinary  forms 
of  process  referred  to  in  the  text.  The  matter,  in  every  case,  is 
supposed  to  be  cognisable  within  the  Brentford  Division. 

I. 

urroBKATioir  (p.  9). 

Middlesex  )  The  Information  and  Complaint  of  Susan  Swan, 
to  wit.  )  of  Red  bridge,  in  tbe  county  of  Sussex,  spinster,  taken 
this  Ist  day  of  January,  1883,  before  the  undersigned,  one  of  Her 
Majesty's  Justices  of  the  peace  for  the  county  of  Middlesex,  who 
SAITH  that  Peter  Battleaxe,  of  Blunderwood,  in  the  county  of 
Kent,  did  on  the  30th  day  of  December,  1882,  in  the  High  Street, 
Brentford,  in  the  said  county  of  Middlesex,  unlawfully  assault 
and  beat  the  said  Susan  Swan,  against  the  form  of  the  statute  in 
such  case  made  and  provided. 

Taken  before  me,   ^  /^       ^ 

the    day  and  year    >F.  H.  N.  Glossop.  (    Seal.    ) 

first  above  written.   J  \  J 

11. 
SUKKONS  (p.  11). 

To  Peter  Battleaxe,  of  Blunderwood,  in  the  county  of  Kent, 
farrier. 

Whereas  Information  hath  this  day  been  laid  before  the 
undersigned,  one  of  Her  Majesty's  Justices  of  the  peace  in  and 
for  the  county  of  Middlesex,  for  that  you  did  on  the  30th  day  of 
December,  1882,  in  the  High  Street,  Brentford,  in  the  said  county 
of  Middlesex,  unlawfully  assault  and  beat  Susan  Swan,  of  Bed- 
bridge,  in  the  county  of  Sussex :  These  are  therefore  to 
COMMAND  YOU  in  Her  Majesty's  name  to  be  and  appear  on  Satur- 
day, the  6th  day  of  January  instant,  at  eleven  o'clock  in  the 
forenoon,  at  the  Town  Hall,  Brentford,  in  the  said  county  of 
Middlesex,  before  such  Justices  of  the  peace  for  the  said  county 
as  may  then  be  there,  to  answer  the  said  Information,  and  to  be 
further  dealt  with  according  to  law. 

Given  under  my  hand  )  /"      X 

and  seal,  this  Ist  day  off  ^j,  -rr  ^  rn^^^^^  /  \ 

January;  1883,  at  Br^nt-  (  ^-  ^'  ^'  ^^^^^^P'  Seal 

ford  aforesaid.  )  V  y 
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III. 

WABRAHT  in  the  first  instance,  instead  of  summons  (p.  11). 

To  each  and  all  of  the  constables  of  the  Metropolitan  Police 
Force. 

Whereas  Information  hath  this  day  been  laid  before  the  under- 
signed, one  of  Her  Majesty's  Justices  of  the  peace  in  and  for  the 
county  of  Middlesex,  for  that  Peter  Battleaxe,  of  Blunderwood,  in 
the  county  of  Kent,  farrier,  did,  on  the  30th  day  of  Decemoer^ 
1882,  in  tne  High  Street,  Brentford,  in  the  said  county  of  Middle- 
sex, unlawfully  assault  and  beat  Susan  Swan ;  and  oath  being 
now  made  before  me  substantiating  the  truth  of  such  Informa- 
tion :  These  are  to  command  you  in  Her  Majesty's  name,  forth- 
with to  apprehend  the  said  Peter  Battleaxe,  and  to  bring  him 
before  some  one  or  more  of  Her  Majesty's  Justices  in  and  for  the 
said  county  of  Middlesex  to  answer  the  said  Information,  and  to 
be  further  dealt  with  according  to  law. 

Given  under  my  hand,  &c. 

[N.B.  The  warrant  is  indorsed  with  the  name  of  the  particular 
constable  to  xchoin  its  execution  is  entrusted,^ 

IV. 

WABSAKT  where  a  summons  has  issued  and  been  disobeyed 
(p.  12). 

To  each  and  all  of  the  constables  of  the  Metropolitan  Police 
Force. 

Whereas  on  the  let  day  of  January  last  past.  Information 
was  laid  before  the  undersigned,  one  of  Her  Majesty's  Justices  of 
the  peace  in  and  for  the  county  of  Middlesex,  for  that  Peter 
Battleaxe,  of  Blunderwood,  in  the  county  of  Kent,  farrier,  did  on 
the  30th  day  of  December,  1882,  in  the  High  Street,  Brentford, 
unlawfully  assault  and  beat  Susan  Swan  :  And  whereas  I  then 
issued  my  summons  imto  the  said  Peter  Battleaxe,  commanding 
him  in  Her  Majesty's  name  to  appear  on  Saturday,  the  6th  day 
of  January,  1883,  at  eleven  o'cloct  in  the  forenoon,  at  the  Town 
Hall,  Brentford,  in  the  said  county  of  Middlesex,  before  such 
Justices  of  the  peace  as  might  then  be  there,  to  answer  the  said 
Information,  and  to  be  further  dealt  with  according  to  law :  And 
WHEREAS  the  said  Peter  Battleaxe  neglected  to  appear  at  the  time 
and  place  so  appointed  as  aforesaid,  although  it  hath  now  been 
proved  to  me  upon  oath  that  the  said  summons  hath  been  duly 
served  upon  the  said  Peter  Battleaxe :  And  whereas  oath  has 
been  made  before  me  substantiating  the  truth  of  the  Information 
aforesaid :  These  are  therefore  to  command  you  \as  in  pre- 
ceding  form]. 

Given  under  my  hand,  &c. 
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V. 

BACKING  on  Warrants  III  and  IV.  authorising  their  execution 
in  the  county  of  Kent  (p.  11). 

Kent  )  Whereas  proof  on  oath  hath  this  day  been  made  before 
to  wit.  5  me,  one  of  Her  Majesty's  Justices  of  the  peape  in  and 
for  the  said  county  of  Kent,  that  the  name  of  F.  H.  N.  Glossop  to 
the  within  warrant  subscribed  is  of  the  handwriting  of  the  Justice 
of  the  peace  within  mentioned  :  I  do  therefore  hereby  authorise 
Alfred  Lee,  who  brings  me  this  warrant,  and  all  other  persons  to 
whom  the  same  was  originally  directed,  or  by  whom  it  may  law- 
fully be  executed,  and  also  aU  constables  and  other  peace  officers 
of  the  said  county  of  Kent,  to  execute  the  same  within  the  said 
last  mentioned  county. 

Given  under  my  hand,  &c. 

VI. 

'    SUMMOirS  to  a  witness  (p.  12). 

To  John  Paraffin,  of  Old  Isleworth,  in  the  county  of  Middlesex, 
grocer. 

Whereas  Information  was  laid  before  the  undersigned,  one  of 
Her  Majesty's  Justices  of  the  peace  in  and  for  the  said  county  ot 
Middlesex,  for  that  Peter  Battleaxe  did  on  the  30th  day  of  De- 
cember, 1882,  in  the  High  Street,  Brentford,  in  the  said  county, 
unlawfully  assault  and  beat  Susan  Swan ;  and  it  hath  been  made 
to  appear  to  me  upon  oath  that  you  are  likely  to  give  material 
evidence  on  behalf  of  the  said  Susan  Swan  in  this  behalf :  These 
ARE  THEREFORE  TO  REQUIRE  YOU  to  be  and  appear  on  Saturday, 
the  6th  day  of  January  instant,  at  eleven  o'clock  in  the  forenoon, 
at  the  Town  Hall,  Brentford,  in  the  said  county  of  Middlesex, 
before  such  Justices  of  the  peace  for  the  said  county  as  may  then 
be  there,  to  testify  what  you  shall  know  concerning  the  matter  of 
the  said  Information. 

Given  under  my  hand,  &c. 

VII. 

WABBANT  to  remand  a  defendant  apprehended  under  III. 
or  IV.  (p.  360). 

To  each  and  all  of  the  constables  of  the  Metropolitan  Police 
Force,  and  to  the  Keeper  of  Her  Majesty's  Prison  of  Clerk- 
enwell. 

Whereas  Information  was  laid  before  the  undersigned  [as  in 
IV.],  And  whereas  the  said  Peter  Battleaxe  hath  been  appre- 
hended under  a  warrant  upon  such  Information :  These  are 
therefore  to  command  you  the  said  constables  in  Her  Majesty 'f^ 
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name  forthwith  to  convey  the  said  Peter  Battleaxe  to  Her 
Maiest/s  Prison  of  ClerkeDwell,  and  there  to  deliver  him  to  the 
said  keeper  thereof ;  Akd  I  do  hsbebt  commavd  yon  the  said 
keeper  to  receive  the  said  Peter  Battleaxe  into  your  custody  in 
the  said  prison,  and  there  safely  keep  him  until  Saturday  next, 
the  13th  day  of  January  instant,  when  you  are  hereby  commanded 
to  convey  and  have  him  at  eleven  o'clock  in  the  forenoon  2X  the 
Town  ifaU,  Brentford,  in  the  county  of  Middlesex,  before  such 
Justices  of  the  peace  for  the  said  county  as  may  then  be  there,  to 
answer  the  said  Information,  and  to  be  further  dealt  with  accord- 
ing to  law. 

Given  under  my  hand,  &c. 

VIII. 

COVyiCTXOM  where  the  punishment  is  by  fine,  with  imprison- 
ment in  default  (p.  15). 

In  the  county  of  Middlesex.  Petty  Sessional  Division  of 
Brentford. 

Before  the  Court  of  Summary  Jurisdiction  sitting  at  Brentford, 
the  6th  day  of  January,  1883. 

Peter  Battleaxe  is  this  day  convicted  before  this  Court,  for  that 
he  on  the  30th  day  of  December,  1882,  in  the  High  Street,  Brent- 
ford, did  unlawfully  assault  and  beat  Susan  Swan  :  And  it  is 
ADJUDGED  that  the  said  Peter  Battleaxe  do  for  his  said  offence 
forfeit  and  pay  to  the  clerk  of  this  court  the  sum  of  ^3,  and  do 
also  pay  to  the  said  Susan  Swan  the  sum  of  thirty  shillings  for 
costs :  And  it  is  ordered  that  the  said  sums  be  paid  forthwith ; 
and,  if  default  is  made  in  payment  according  to  this  adjudication 
and  order,  it  is  adjudged  that  the  said  Peter  Battleaxe  be  im- 
prisoned in  Her  Majesty's  prison  at  Coldbath  Fields,  there  to  be 
Kept  to  hard  labour  for  the  space  of  one  calendar  month,  unless 
the  said  sums  and  all  costs  and  charges  of  his  commitment  and 
conveyance  to  the  said  prison  be  sooner  paid. 

Given  under  our  hands,  &c. 

IX. 

COKYICnOM  where  the  punishment  is  by  imprisonment 
(p.  16). 

[As  in  preceding  form  down  to  adjudging  part]. 

And  it  is  adjudged  tliat  the  said  Peter  Battleaxe  be  for  his  • 
said  offence  imprisoned  in  Her  Majesty's  prison  at  Coldbath 
Fields,  there  to  be  kept  to  hard  labour  for  the  space  of  one  calen- 
dar month :  And  it  is  ordered  that  he  pay  to  the  said  Susan 
Swan  the  sum  of  thirty  shillings  for  costs  forthwith :  And,  if 
default  is  made  in  payment  according  to  this  adjudication  and 
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order,  it  is  ordered  that  the  sum  due  thereunder  be  levied  by 
distress  and  sale  of  the  goods  of  the  said  Peter  Battleaxe.  And 
in  default  of  sufficient  distress  it  is  adjudged  that  he  be  im- 
prisoned in  Her  Majesty's  prison  at  Coldbath  Fields,  there  to  be 
kept  to  hard  labour  lor  the  space  of  fourteen  days,  to  commence 
at  and  from  the  termination  of  his  imprisonment  as  aforesaid, 
unless  the  said  sum  and  all  costs  and  charges  of  the  said  distress 
and  of  bis  commitment  and  conveyance  to  prison  be  sooner  paid. 

Given  under  our  hands,  &c. 

X. 

OBDE&  DisMissnra  INFOBHATION  (p.  15). 

Middlesex  )  Be  it  remembered  that  on  the  1st  day  of  January, 
to  wit.  \  1883,  Information  was  laid  before  the  undersigned, 
F.  H.  N.  Glossop,  Esq.,  one  of  Her  Majesty's  Justices  01  the 
peace  in  and  for  the  said  county  of  Middlesex,  for  that  [05  in 
SuummonSy  Form  II.]  :  and  now  at  this  day,  to  wit  on  the  6th  day  of 
January,  1883,  both  the  parties  appear  before  us  the  undersigned, 
two  of  Her  Majesty's  Justices  aforesaid,  in  order  that  we  should 
hear  and  determine  the  said  Information  :  Whereupon  the  matter 
being  by  us  duly  considered  it  manifestly  appears  to  us  that  the 
said  Information  is  not  proved  :  We  do  therefore  dismjss  the 
SAMK,  AND  DO  ADJUDGE  that  the  said  Susan  Swan  do  pay  to  the 
said  Peter  Battleaxe  the  sum  of  forty  shillings  for  his  costs  incur- 
red by  him  in  his  defence  in  this  behalf;  and,  if  the  s.iid  sum  for 
costs  be  not  paid  forthwith,  we  order  that  the  same  be  levied  by 
distress  and  sale  of  the  goods  and  chattels  of  the  said  Susan 
Swan ;  and,  in  default  of  sufficient  distress  in  that  behalf,  we 
ADJUDGE  the  said  Susan  Swan  to  be  imprisoned  in  the  House  of 
Correction  at  Coldbath  Fields  in  the  said  county,  and  there  kept 
to  bard  labour  for  the  space  of  fourteen  days,  unless  the  said  sum 
for  costs  and  all  costs  and  charges  of  the  said  distress  shall  be 
sooner  paid. 

Given  imder  our  hands,  &c. 

XI. 

CSETIFIGATE  OF  DISMISSAL  OF  GHAB6E  (p.  15). 

Wk  hereby  certify  that  an  Information  preferred  by  Susan 
Swan  against  Peter  Battleaxe,  of  Blunderwood,  in  the  county  of 
Kent,  for  that  he  the  said  Peter  Battleaxe  did  on  the  30th  day  of 
December,  1882,  in  the  High  Street,  Brentford,  in  the  county  of 
Middlesex,  unlawfully  assault  and  beat  the  said  Susan  Swan,  was 
this  day  considered  by  us,  two  of  Her  Majesty's  Justices  of  the 
peace  in  and  for  the  said  county  of  Middlesex,  and  was  by  lis 
dismissed  with  costs. ' 

Given  under  our  hands,  &c. 
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XII. 

WABBAHT  OF  COMICITMEHT  on  conviction,  where  the  puDish- 
ment  is  by  imprisonment,  as  in  Form  IX.  N.B.  The  costs,  &c.,. 
are  assumed  to  have  been  paid  (p.  17). 

In  thb  oountt  of  Middlesex.  Petty  Sessional  Division  of 
Brentfobd. 

To  each  and  all  of  the  constables  of  the  Metropolitan  Police 
Force,  and  to  the  Keeper  of  Her  Majesty's  prison  at  Ooldbath 
Fields. 

Peter  Battleaxe  has  been  this  day  convicted  before  the  Court 
of  Summary  Jurisdiction  sitting  at  Brentford,  for  that  he  on  the 
30th  day  of  December,  1882,  did  in  the  High  Street,  Brentford, 
aforesaid,  unlawfully  assault  and  beat  Susan  Swan.  And  it  has 
been  adjudged  by  the  court  that  the  defendant  be  for  his  said 
offence  imprisoned  in  Her  Majesty's  prison  at  Ooldbath  Fields, 
and  there  kept  to  hard  labour  for  the  space  of  one  calendar 
month.  Therefore  tou  are  hereby  commanded,  you  the  said 
constables,  to  take  the  defendant  and  convey  him  to  the  said 
prison,  and  there  deliver  him  to  the  keeper  thereof,  and  you  the 
said  keeper  to  receive  the  defendant  into  your  custody  in  the  said 
prison,  and  there  to  imprison  him  and  keep  him  to  hard  labour 
for  the  space  of  one  calendar  month. 

Given  under  our  hands,  &c. 


XIII. 

SUMMONS  upon  Complaint  in  Bastardy  (p.  96). 

To  Peter  Battleaxe,  of  Blunderwood,  in  the  county  of  Kent, 
farrier. 

Middlesex  )  Whereas  application  hath  been  this  day  made  to 
to  wit.  {  me,  the  undersigned,  one  of  Her  Majesty's  Justices  of 
the  peace  for  the  said  county  of  Middlesex,  by  Susan  Swan,  a 
single  woman,  residing  at  Twickenham,  in  the  Petty  Sessional 
Division  of  the  said  county  for  which  I  act,  who  hath  been 
delivered  of  a  bastard  child  within  twelve  calendar  months  before 
this  day,  and  of  which  bastard  child  she  alleges  you  to  be  the 
father,  for  a  summons  to  be  served  upon  you  to  appear  at  a  Petty 
session  of  the  peace  according  to  the  form  of  the  statute  in  such 
case  made  and  provided :  These  are  therefore  to  require  you 
to  appear  at  theTetty  session  of  the  Justices  holden  at  the  Town 
Hall,  Brentford,  being  the  Petty  session  for  the  Division  in  which 
I  usually  act,  on  Saturday,  the  13th  day  of  January,  1883,  at  11 
o'clock  in  the  forenoon,  to  answer  any  Complaint  which  she 
shall  then  and  there  make  against  you  touching  the  premises. 
Herein  fail  you  not. 

Given  imder  my  hand,  &a 
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XIV. 

COMPLAnrr  as  to  a  Nuisance  (p.  44). 

Middlesex  )  Be  it  remembered  that  this  1st  day  of  January, 
to  wit.  J  1883,  at  the  Town  HalJ,  Brentford,  in  the  said  county, 
Henry  Briggs,  being  the  Clerk  of  and  acting  on  behalf  of  the 
Heston  and  Isleworth  Local  Board  of  Health  in  the  said  county, 
personally  cometh  before  me,  one  of  Her  Majesty's  Justices  of  the 
peace  in  and  for  the  said  county,  and  Com^laineth  for  that  on 
the  12th  day  of  December,  1882,  information  was  given  to  the 
said  Local  Board  by  Richard  Harrison,  of  Isleworth,  a  person 
aggrieved  by  the  nuisance  hereinafter  mentioned,  that  within 
the  space  of  six  calendar  months  last  past,  to  wit  on  the  day  last 
aforesaid,  upon  premises  in  the  occupation  of  Adam  Grindle,  in 
the  Richmond  Koad,  within  the  District  of  the  said  Local  Board, 
there  was  a  nuisance  arising  from  certain  swine  so  kept  as  to  be 
a  nuisance  or  injurious  to  health  :  And  the  said  Henry  Briggs 
informeth  me  that  the  said  information  so  given  is  correct,  and 
that  the  said  nuisance  was  caused  by  the  act  of  the  said  Adam 
Grindle,  and  he  further  informeth  me  that  on  the  15th  day  of 
December,  1882,  a  notice  was  served  upon  the  said  Adam  Grindle, 
as  such  occupier  as  aforesaid,  requiring  him  to  abate  the  said 
nuisance  within  fourteen  days,  and  that  the  said  Adam  Grindle 
has  made  default  in  cT)mplying  with  the  requisition  aforesaid, 
and  has  not  abated  the  said  nuisance :  Wherefore  the  said 
Henry  Bri^s  prays  consideration  of  the  premises,  and  that  the 
said  Adam  Grindle  may  be  summoned  before  such  two  or  more 
Justices  as  may  be  in  attendance  in  Petty  sessions  to  hear  the 
said  Complaint,  and  to  answer  the  premises,  and  to  make  his 
defence  thereto. 

Taken  before  me,  &c. 

XV. 
OBDEB  upon  Complaint  as  to  a  dangerous  Doa  (p.  154). 

Middlesex  )  Be  it  remembered  that  on  the  1st  day  of  Janu- 
to  wit.  )  ary,  1883,  Complaint  was  made  before  us,  the  under- 
signed, two  of  Her  Majesty's  Justices  of  the  peace  in  and  for  the 
said  county  of  Middlesex,  for  that  on  the  25th  day  of  December, 
1882,  at  Verona  Road,  in  the  parish  of  Twickenham,  a  certain 
dog  belonging  to  Nicholas  Launce,  of  Crab  Cottage,  in  the  said 
road,  was  dangerous  and  not  kept  under  proper  control.  And 
NOW  this  6th  day  of  January,  1883,  at  the  Town  H«dl,  Brentford, 
the  said  Nicholas  Launce,  having  been  duly  summoned  to  answer 
the  said  complaint,  appears  before  us  ;  and  we,  having  heard  the 
matter  of  the  said  complaint,  do  adjudge  that  the  said  dog  is 
dangerous ;  and  we  do  order  and  direct  that  Nicholas  Launce 
keep  the  said  dog  under  proper  control. 

Given  under  our  hands,  <&c. 
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XVI. 
OBDEB  UPON  COMPLAINT  to  enter  into  becogmisances  to 

KEEP  THE  PEACE,  &C.  (p.  434). 

In  the  county  of  Middlesex.  Petty  Sessional  Division  of 
Brentford. 

Before  the  Court  of  Summary  Jurisdiction  sitting  at  the  Town 
Hall,  Brentford,  the  1st  day  of  January,  1883. 

Susan  Swan  having  made  a  Complaint  that  Peter  Battleaxe, 
on  the  26th  day  of  December,  1882,  in  the  High  Street,  Brentford, 
aforesaid,  threatened  to  do  her  grievous  bodily  harm,  which 
threat  the  complainant  fears  and  verily  believes  he  will  carry 
into  effect  unless  restrained  by  the  order  of  this  court,  and  the  said 
Peter  Battleaxe  having  appeared,  and  on  hearing  the  matter  of 
the  complaint,  It  is  adjudged  and  ordered  by  this  court  that 
the  said  Peter  Battleaxe  Ho  forthwith,  to  the  satisfaction  of  the 
■aid  court,  enter  into  a  Recognisance  in  the  sum  of  ^£50,  with 
two  sureties  in  the  sum  of  £25  each  to  keep  the  peace  and  be  of 
good  behaviour  towards  Her  Majesty  and  all  her  liege  people, 
and  especially  towards  the  complainant,  for  the  term  of  twelve 
calendar  months  now  next  ensuing.  And,  if  the  said  Peter 
Battleaxe  fail  to  comply  with  this  order,  it  is  adjudged  that  he 
be  imprisoned  in  Her  Majesty's  prison  at  Coldbath  Fields  for 
the  space  of  ^ix  calendar  months,  unless  lie  sooner  complies  with 
this  order.  And  it  is  also  adjudged  and  ordered  that  the  said 
Peter  Battleaxe  pay  to  the  complainant  the  sum  of  twenty  shillings 
for  costs  forthwith. 

Given  under  our  hands,  &c. 

XVII. 

SEABGH  WABBANT  for  stolen  goods  (p.  413). 

To  Alfred  Lee,  one  of  the  constables  of  the  Metropolitan  Police 
Force. 

Middlesex  )  Whereas  Alexander  Oliver,  of  the  Broadway,  in  the 
to  wit  \  parish  of  Ealing,  in  the  county  aforesaid,  hath  this 
day  made  information  upon  oath  before  the  undersigned,  one  of 
Her  Majesty's  Justices  of  the  peace  for  the  said  county,  that  the 
following  goods,  to  wit,  a  silver  teapot,  a  silver  coffee-pot,  twenty- 
four  silver  forks,  and  twenty-four  silver  spoons,  all  marked  with 
the  crest  of  a  grasshopper,  have  lately  been  feloniously  stolen, 
taken,  and  carried  away  out  of  his  dwelling  house  as  aforesaid, 
and  that  he  hath  good  cause  to  suspect  and  doth  suspect  that  the 
said  goods  or  some  part  thereof  are  concealed  in  the  house  of  a 
person  commonly  called  the  French  Spider,  and  known  in  these 
parts  by  no  other  name,  in  Black  Lane,  Greenford,  in  the  same 
county.  These  are  therefore  to  authorise  and  command  you, 
with  proper  assistance,  to  enter  the  house  of  the  said  French 
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Spider  in  the  daytime^  and  there  diligently  search  for  the  said 
goods  ;  and  if  the  same  or  any  part  thereof  shall  be  found  upon 
flinch  search,  that  you  bring  the  goods  so  found  and  also  the  body 
of  the  said  French  Spider  before  me  or  some  other  of  Her 
Majesty's  Justices  of  the  peace  in  and  for  the  said  county,  to  be 
disposed  of  and  dealt  with  according  to  law. 

Given  under  my  hand,  &c. 

XVIII. 

JTTSnCES'  LICSVCE  to  keep  an  Inn  or  Alehouse  (p.  260). 

Middlesex  )      At  the  General  Annual  Licencing  Meeting,  holden 

to  wit  J  at  the  Town  Hall,  Brentford,  in  the  county  of 
Middlesex,  on  the  7th  day  of  March,  1882,  in  and  for  the  Division 
of  Brentford,  in  the  said  county  : — 

We,  being  four  of  the  Justices  acting  for  the  said  Division,  and 
being  a  majority  of  those  at  the  said  meeting  assembled,  Hereby 
mint  unto  Daniel  Dawson,  of  Hanwell,  Middlesex,  in  the  said 
Division,  this  licence,  authorising  him  to  apply  for  and  hold 
any  of  the  Excise  licences  that  may  be  held  by  a  Publican  for 
the  sale  by  retail  at  a  house  situated  at  Hanwell,  aforesaid,  and 
known  by  the  sign  of  *  The  Orange  Tree,'  of  intoxicatiug  liquor 
to  be  consumed  either  on  or  off  the  premises. 

The  owner  of  the  premises  in  respect  of  which  this  licence 
is  granted  is  Wilfred  Lawson,  of  Parliament  Place,  in  the  county 
of  Middlesex. 

This  licence  shall  be  in  force  from  the  5th  day  of  April  next 
until  the  5th  day  of  April,  1883,  and  no  longer. 

Witness  our  hands,  &c 

XIX. 

PEES  AT  Petty  Sessions  (p.  125). 

The  following  are  among  the. fees  authorised  to  be  taken  by 
Clerks  to  Petty  Sessional  Divisions  in  Middlesex. 

Information  or  Complaint,  1».  and  upwards. — summons,  \s. — 
witness  subpoena,  2«. — each  oath,  1«. — each  document  in  evidence, 
1«. — hearing,  if  no  conviction,  !«.  60?. — conviction,  2«.  6cf.  to5& — 
each  case  under  Education  Act,  4«. — proceedings  in  case  of  child 
or  young  person,  under  Summary  Jurisdiction  Act  (inclusive), 
8«. — ditto,  in  case  of  adult,  14s. — order  in  bastardy,  4s. — recog- 
nisance, 2i.  60?. — ^proceedings  upon  commitment  for  trial  (inclu- 
sive), XI. 

XX. 

A  PBISON  ANECDOTE  (p.  373). 

The  annexed  is  inserted  simply  because,  in  the  first  place,  the 
story  as  told  in  the  papers  conveyed  a  very  unjust  imputation 
upon  the  conduct  of  persons  who  are  certainly  not  hard-hearted 
as  a  rule :  secondly,  because  its  true  version  inculcates  a  useful 
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caution  as  to  the  acceptance  of  particularly  well  authenticated 
anecdotes  of  a  sensational  kind. 

One  of  onr  prisoners  at  Coldbath  fields,  John  Edwards  by 
name,  was  recently  tried  at  the  Old  Bailey  for  assaolting  a  warder 
with  a  knife.  The  following  account  of  &ie  affiur  is  copied  fix>ni 
the  Timu  of  November  26,  1881.  '  The  prisoner  had  been  con- 
fined in  a  cell,  and  he  appears  to  have  formed  a  friendship  with  a 
mouse,  which  got  in  through  the  rentilator.  Subsequently  he 
became  much  attached  to  it,  taking  it  up  his  sleeve  into  the 
exercise  yard,  making  his  fellow-prisoners  laugh.  The  prison 
authorities,  however,  thought  it  their  duty,  acting  no  doubt  in 
accordance  with  the  prison  regulations,  to  take  the  mouse  away 
from  him  and  to  kill  it.  It  required  two  warders  to  get  it  away. 
The  prisoner  went  out  into  the  corridor  to  see  what  had  become 
of  his  friend,  and  when  he  found  that  the  authorities  had  taken 
it  away  he  naturaUy  did  not  like  it,  and  seeing  an  open  knife  he 
snatched  it  up  and  ran  after  an  officer,  but  instead  of  striking 
him  he  struck  the  hack  part  of  the  cell  door.'  Mr.  Justice 
Hawkins  evinced  considerable  pity  for  the  man,  while  the  jury 
eagerly  expressed  their  own  sympathy  by  a  prompt  verdict  of 
*not  guilty,'  which  was  received  with  a  round  of  applause  in 
court 

Naturally  this  stoiy  was  made  the  most  of  by  the  papera  Sen- 
timental people  remembered  the  mice  which  played  by  moonlight 
upon  the  pavement  of  Chillou.  A  good  deal  of  sorrow  was 
expended  both  over  the  diminutive  victim  and  the  bereaved 
prisoner,  whose  better  feelings  had  been  touched  and  kindled  by 
the  trustfulness  and  affection  of  hb  little  guest.  It  was  clear 
that  there  must  have  been  a  good  deal  of  hard-heartedness  some- 
where. Now  when  people  have  got  an  Old  Bailey  law-report  to 
fedl  back  upon,  they  are  apt  to  consider  themselves  pretty  safe  as 
to  their  facts.  My  own  contribution  to  the  stoiy  shall  be  made 
without  comment.  The  following  I  took  down  myself  from  the 
lips  of  trustworthy  prison  officers,  when  giving  evidence  before 
the  Visiting  Committee  upon  oath.  (1.)  The  mouse  in  the  exer- 
cise yard  was  tightly  tied  by  a  string  to  its  tail.  The  prisoner 
had  no  doubt  caught  it,  but  that  he  had  ever  tamed  it  rests 
entirely  upon  his  own  assertion.  (2.)  The  mouse  was  never  taken 
from  him  at  alL  He  was  ordered  to  *  fall  out '  from  exercise,  and 
hand  it  over.  He  refused,  and  was  sent  to  his  cell  in  charge  of 
two  officers.  On  his  way,  he  deliberately  threw  the  mouse  into 
the  stone  basement  nine  feet  below.  (3.)  The  assault  on  the 
warder  was  committed  deven  days  after  all  this  occurred.  The 
warder  attacked  had  nothing  to  do  with  the  above,  and  had  never 
even  heard  of  the  mouse. 
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Abandoning  Child,  119;  and  see  Vaobants,  449  (1, 16) 

Abduction  of  Women,  59 ;  of  girl  under  sixteen,  ib. ;  see  also  Children, 
119 

Abetting,  see  Pbinoipal  and  Acoessoby,  370;  and  39 

Abobtion,  causing,  &c.,  60 

Abboad,  offences  committed,  25  ;  and  see  High  Seas,  228 

Absconding  Debtob,  see  Bankruptcy,  94 

Absence  of  party  to  proceedings,  359,  360 

Abusive  Language,  60 ;  no  excuse  for  retaliatory  violence,  87,  325 

Accessory  to  offence,  see  Principal  and  Accessory,  370 

Accident,  killing  by,  324 

Accomplice,  370 ;  evidence  of,  178 

Accounts,  falsification  of,  173 

Accusing  of  Crime,  60 

Action,  for  false  imprisonment,  81;    for  assault,  87;   for  malicious 
damage,  311.    Actions  against  Justices,  285 

Adhesive  Stamps,  how  to  be  cancelled,  69 ;  penalty  for  using  a  second 
time,  425 

Admiralty,  jurisdiction  of,  see  High  Seas,  228 

Adulteration  of  food  or  drugs,  61 ;  of  bread,  110 ;  of  seeds,  414 ;  ef 
drink,  by  licenced  person,  279 

Adultery,  effect  of,  upon  questions  of  maintenance,  353 

Advertising,  for  betting  purposes,  218;  reward  *with  no  qneetlons 
asked,'  130 

Affidavits,  see  Oaths,  829 

Affiliation,  see  Bastardy,  95 

Affray,  fighting  in  public,  66 

Agents,  misapplication  of  property  by,   67;    see  also  Master  and- 
Servant,  815 
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AaoRAVATiD  Assault  on  female  or  child,  89 

AoRiCMiWTS,  law  respectiiig,  67 ;  Statute  of  Frands,  68 ;  stamps,  69 

AOBIOULTURAL  Gakos,  70;  labourers,  %u  Emflotebs  and  Wobkmkn, 
174;  damaging  agricultnral  machines,  312  (9) 

AiDiNO  AND  Abettino,  9tt  PsiNCiFAL  AND  AcosssoBT,  370;  and  39 

Ali-houbes,  9te  Intoxioatino  Liquob  Laws 

Alikns,  70 

Alms,  asking  in  public,  tu  Yagbants,  449  (5) ;  fraudulently  endeavour- 
ing to  collect,  ti.  (14) ;  indiscriminate  almsgiving  forbidden  by 
King  Edward  UL,  447 

Altsbation  in  sentence,  tee  Pbactice  (8),  363 

Analyst,  public,  61 

Angling,  tee  Fishing,  200 

Animals,  cruelty  to,  144;  drugging,  160;  baiting,  349;  stealing  tame 
animals,  293  (3) ;  killing  or  wounding  same,  312  (6) ;  stealing 
horses,  cattle,  sheep,  &c.,  295  (16) ;  killing  or  woimding  same, 
813  (18);  dangerous  animals,  153;  tee  also  Bibds,  Oattle- 
STBATiMG,  Contagious  Diseases,  Dogs,  and  Yiyisection.  As 
regards  *  wild  animals,'  ttt  Game,  205 ;  Labceny,  290 

ASPBAL,  generally,  70 ;  conditions  of  appeal,  71;  evidence  on  appeal,  72; 
stating  case  for  Superior  Court,  73;  certiorari,  74;  mandamus, 
76;  hearing  of  appeals,  50 

Afpeabance,  tee  Pbaotioe,  360;  by  counsel,  361 

Apfbehension,  m€  Abbest 

Afpbentices,  78;  enlisting,  79 

Abbitbation,  under  Public  Health  Act,  389 

Abms,  &c.,  purchasing  from  soldier,  418  ;  unlawful  use  of  arms,  Me 
title  *  weapon,'  infrd,. 

Abmy  DisciFLiNE  Act,  ue  Soldieb,  415 

Abbest,  generally,  79;  malicious  arrest,  81;  «ee  also  Constables,  134 

Absenic,  rules  as  to  the  retail  sale  of,  84 

Abson,  84 

Abt,  works  of,  maliciously  damaging,  313  (17) 

Assault,  generally,  86 ;  civil  remedy  barred  by  punishment  or  dis- 
missal of  charge,  88  ;  cimiulative  sentences  not  to  exceed  six 
months,  ih. ;  aggravated  assault  upon  female  or  child,  89  ;  assault 
upon  police  constable,  ih. ;  indictable  assaults,  ib. ;  indecent 
assaults,  ib.  (6,  7) ;  assault  by  wounding,  shooting,  choking, 
burning,  &c.,  90  ;  assault  with  intent  to  rob,  91 ;  upon  Justice 
present  at  a  wreck,  231  ;  right  of  self-defence,  86,  325 

Assembly,  unlawful,  see  Riot,  410 

Assizes,  offences  triable  exdusiyely  at,  48 

AsTLUMS,  lunatic,  307 
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AiTBMFTiNO  to  commit  offences,  generally,  91 ;  attempting  to  shoot,, 
bum,  rob,  &c,  90  ;  attempting  to  violate  girl  under  twelve,  119 

Attobnet  misapplying  property,  tte  Agents,  67  ;  appearance  by,  we 
Pbaotice  (4),  361 ;  «ee  also  Solicitors,  421 

AUTKEFOIS  ACQUIT,  9U  PRACTICE  (14),  367 

Backing  warrant,  11,  and  Appendix  Y. 

Bagatelle  and  Billiards,  104 

Bail,  91 ;  discretionary'  and  'compulsory'  bail,  92;  bail  from  police 
stations,  134 

Bailee,  defined,  291;  stealing  by,  295  (15) 

Bakers,  Ht  Bread 

Bank  Notes,  offences  relating  to,  202,  204 

Bankers  misapplying  property,  «ec  Agents,  67 

Bankruptcy  and  Fraudulent  Debtors,  94 

Barges,  offences  committed  in  boats  or  barges  en,  route,  where  cognis- 
able, 9,  25  ;  requisition  of  for  military  purposes,  420 ;  see  also 
Canal  Boats,  111 

Bastardy,  95  ;  application  for  summons,  96  ;  the  summons,  t&. ;  pro- 
ceedings in  petty  sessions,  97  ;  the  Order,  ib, ;  plaintiff's  evi- 
dence, 99 ;  defendant's  evidence,  ib. ;  enforcing  order,  100 ; 
application  by  poor  law  guardians,  101  ;  appeal,  %b. 

Bathing,  indecent,  253 

Bawdy  House,  see  Disorderly  Houses,  150 ;  using  licenced  premises 
as,  278(11) 

Beer,  see  Intoxicating  Liquor,  259 ;  beer-houses,  262 

Bell,  wantonly  ringing  door-bell,  see  Disorderly  Conduct,  149 ; 
Police  of  Towns  (4),  348 

Beggars,  see  Vagrants,  447,  and  449  (5,  6, 13) 

Betting  and  betting-houses,  118 ;  story  of  a  bet,  119 ;  see  also 
Lotteries,  802 

Bicycles,  102 ;  steam  tricycle,  242 

Bigamy,  103 ;  a  young  French  bigamist,  ib. 

Bill  of  Exchange,  forging,  &c.,  204 

Bill-sticking,  within  Metropolitan  Police  District,  349  (9);  a  bill- 
sticker's  revenge,  150  {note) 

Billetting,  see  Soldier,  419 

Billiards  and  Bagatelle,  104 

Binding  Over,  to  prosecute,  29 ;  to  appear  as  witness,  ib. ;  under  the 
Vexatious  Lidictment  Act,  254 ;  to  keep  the  peace  or  be  of  good 
behaviour,  433 

BntCH-ROD,  punishment  for  boys,  116;  on  summary  conviction,  36,  38; 
escape  of  grocer's  boy,  54;  in  prisons,  873 
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BiBDB,  protection  of  under  the  Wild  Birds  Act,  105  ;  stealing  domesti- 
cated  birds,  293  (3) ;  killing  or  wounding  same,  312  (6) ;  zee 
also  Game  and  Kookb 

BiBTHS  AND  Deaths,  registration  of,  107 

Blasphemy,  108;  blasphemous  libel,  ih,\  profane  language,  348;  pro- 
fane swearing,  437 

Boats,  tee  Baboes,  mprd;  Sunday  boating,  431 

BoDiLT  Habm,  <ee  Assault  (5,  7,  9,  &c.),  89 

Body,  finding  dead,  107  ;  digging  up  or  disturbing,  323  ;  should  be- 
accoimted  for  before  convicting  of  murder,  326  ;  order  to  remove 
dead  body  from  dwelling-house,  387 

BoNFiSES,  see  Fibswobks,  200  and  348 

Books,  falsifying,  173;  seizure  and  destruction  of  obscene,  330;  'Fruits' 
of  Philosophy'  ineffectually  condemned,  331 

Bobouohs.  Borough  Justices,  282 ;  concurrent  jurisdiction  of  county 
Justices,  when  repelled,  283;  police  force  in  boroughs,  133;. 
borough  franchise,  170;  intoxicating  liquor  licences,  how 
granted  in  boroughs,  263 ;  how  confirmed,  264 ;  boroughs  xmder 
the  PubUc  Health  Act,  378 

Bread,  108;  must  be  sold  by  weight,  109;  baker  must  provide  scales, 
&c.,  ib. ;  lawful  ingredients  of  bread,  ib. ;  search-warrant,  110  ; 
Sunday  work,  iX). 

Breaking  and  Entebino  defined,  245 ;  breaking  out,  246 ;  breaking 
house  doors  to  effect  arrest,  80,  83 ;  under  warrant  of  distress, 
151 ;  to  demolish  a  lottery,  302 

Bbibino  Constable,  see  Intoxioatino  Liquob  Laws,  278  (12) 

Bbidoes,  see  Highways,  240 ;  injuring,  313  (15) 

Bbokeb  misapplying  property,  «ee  Agents,  67 

Bbothels,  see  Disobdebly  Houses,  150;  on  licenced  premises,  27S 
(10,  11) 

Buildings,  new,  control  of  Local  Authority  over  erection,  &c.,  377  ; 
ruinous  or  dangerous,  jurisdiction  of  Justices  as  to,  388 

Bubglaby,  see  Housebbeaking,  246;  right  to  kill  the  burglar,  247; 
or  to  catch  him  in  a  man-trap,  314 

BuBNiNG,  damage  by,  see  Abson,  84 ;  and  Assault,  90  (12) 

Bye-laws,  see  Education,  167;  Highways,  241;  and  Railways,  394 

Canal  Boats  Act,  1877,  111 

Oabd-shabfebs,  see  Vagbants,  450  (17) ;  cheating  at  play,  219 

Cabbiages,  «ee  Dbiving  and  Riding,  156;  impelled  by  steam,  elec- 
tricity, &c.,  upon  the  highway,  242 ;  requisition  of  for  military 
purposes,  see  Soldieb,  420 ;  offences  committed  in  or  upon 
carriages  en  route,  9,  25  ;  infected  carriages,  386 
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Oabtb,  wt  Taxed  Cabts,  437 ;  using  without  name  painted,  158 ; 
offences  by  drivers,  &c.,  «ee  DBiviNa  and  BmiNO,  t6.;  *  lodging 
in  any  cart/  iet  Vagrants,  450  (10) 

Case,  stating  for  Superior  Court,  73 

Casual  Paupeb,  «ee  Poor,  351, 357 

*  Cat,*  in  prisons,  373 

Cattle,  itt  Anikals,  twprd;  injuries  to  by  dogs,  153 

Cattle  Plague,  138 

Cattle  Stbating,  112 ;  right  to  distrain  and  impound  trespassing  cattle, 
113 

Cellars,  living  in,  tee  Public  Health  Act,  382 

Central  Criminal  Court,  318 

Certificate  of  dismissal  of  charge,  15 ;  effect  of,  in  assault  cases,  88 

Certiorari,  see  Appeal,  74 

Challenge  to  Fight,  see  Affrat,  67,  Surett,  &c.,  433;  resenting  a 
challenge,  325 ;  challenging  jurors,  49 

Character,  evidence  as  to  in  criminal  proceedings,  114 ;  a  bad  cha- 
racter given  too  late,  115  {note) ;  servants'  characters,  316;  false 
characters,  ih.\  duties  of  ladies,  317 

Cheating,  »ee  False  Pretences,  193;  obtaining  credit  by  fraud,  95  ; 
cheating  at  play,  219  ;  the  *  confidence  trick,'  288 

Cheques,  see  Forgery,  204  (8,  9, 10),  and  False  Pretences,  195 

Children,  indictable  offences  by,  dealt  with  smnmarily,  36,  55; 
observations  on  the  punishment  of,  115 ;  abduction  of  girl  under 
sixteen,  59  (3) ;  assaulting  children,  89  (2) ;  neglecting,  abandon- 
ing, stealing,  or  defiling,  118;  selling  fireworks  to,  199;  selling 
drink  to,  277 ;  taking  goods  in  pawn  from,  335 ;  leaving  charge- 
able to  parish,  449  (1,  16) ;  causing  to  befi^,  449  (6);  illegitimate, 
see  Bastardt,  and  as  to  the  husband's  obligation  to  support,  352 ; 
see  also  Education,  165;  Factoby  Act,  191;  Industbial 
Schools,  255 ;  Infant  Life  Pbotection,  258 ;  Settlement,  354 ; 
and 

Childben's  Dangebous  Pebfobmances  Act,  120 

Chimney  Sweeps,  120 ;  fire  in  chimneys,  348 

Chlobofobm,  criminal  administration  of,  121 

Chubch,  misbehaviour  in,  121 ;  obstructing  minister,  ib,;  breaking  and 
entering,  122  ;  property  of  goods  in,  t6.;  damaging  monuments 
or  windows,  313  ;  demolishing,  see  RiOT,  410 

Chubchwabdens,  122 

City  of  London,  city  justices,  &c.,  see  Metbopolis,  317 

Civil  Debt,  43  ;  not  extinguished  by  imprisonment,  44 

Civil  Pboceedings,  42 ;  evidence  in,  184 

Claim  of  Eight  as  an  ouster  of  summary  jurisdiction,  see  Traxttioe 
(13),  367 
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C^LBBGTifAN,  obstmction  or  violence  to  officiating,  121 ;  practice  as  to 
i^pointing  upon  the  commission,  282  ;  may  ordw  removal  of  a 
lunatic,  806 

Clerk,  steaUng  by,  Mt  Labcent  297  (34) ;  embezzlement  by,  171 

Clerk  of  the  Peace,  122 

Clerks  to  Justices,  125  ;  Lord  Bacon's  '  ancient  deik,'  6 

Close  Time,  for  wild  birds,  105  ;  for  fi^  201 ;  for  game,  210,  214 

Closiko  Boad,  9u  Highways,  289 

Clxtbs,  sale  of  intoxicating  liquor  in,  269 

Coals,  sale  of,  455 

Coast,  jurisdiction  on,  tet  HiOH  Seas,  228 

CocKFiOHTiKa,  147  ;  cutting  cocks'  combs,  146 

Coin  and  Coinage,  matters  and  offences  relating  to,  125 ;  jewellers 
and  the  coin  of  the  realm,  126  (note) 

Colorado  Beetle,  128 

Combination,  unlawful,  %ee  Workmen  (5),  461 ;  9tt  also  Conspiraot, 
131 

Commitment  Warrant,  17  ;  form  of.  Appendix  XIL 
Committal  for  Trial,  24 ;  in  what  county,  30 
Committee,  licencing,  %ee  Intoxicating  Liquor,  264 
Communication,  privileged,  317  ;  and  Solicitors,  422 

Compensation,  in  trifling  offences,  37 ;  in  cases  of  assault,  88 ;  in 
larceny,  293 ;  in  malicious  injury,  311  ;  under  Public  Health 
Act,  390  ;  under  the  Lands  Clauses  Act  (property  taken  for 
railway  purposes,  &c.))  394 

Complaint,  the  course  of  proceeding  in  non-criminal  matters,  42 

Compounding  or  Compromising  offences,  128 ;  zee  also  pROSECunoir 
OP  Offences  Act,  376 

Computation  of  Time,  tec  Time,  441 

Concealment,  of  birth,  130  ;  of  felony,  196 

Confession,  wt  Evidence,  177 

Confidence  Trior,  288 

Confirmation  of  licences,  ite  Intoxicating  Liquor,  264 

Conspiracy,  131 ;  conspiracy  to  seduce,  132 

Constables,  133 ;  arrest  by,  80  ;  right  to  retain  prisoner  by  force,  82  ; 
officer  in  plain  clotbes,  ih. ;  declining  to  assist  constable,  %b, ; 
assaulting  constable,  89  (3),  91  (15);  resisting  or  inciting  to 
resist,  133;  duties  with  regard  to  persons  apprehended — ques- 
tioning and  searching  prisoners,  &c.,  134.  Evidence  of  police 
constables,  X82.  See  also  Intoxicating  Liquor  Laws,  278  (12). 
279(15) 
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OoNTAeious  DisBASBB  (AxiMA£g)  AcT,  187;  c«ttle  phtgn^,  188; 
glanders,  &c.,  t6.;  plenropncnimoma,  189;  foot  and  mouth 
cUsease,  140 ;  foreign  uriinals,  ih, ;  offences  and  proceedu^gn,  141 

Contempt  op  Coubt,  #ce  Pbaotioe  (5),  362 

OoNTBRSiONof  property,  tmlawful,  Me  Agents,  07 ;  ExBEZzunoEirr,  171 ; 

Larcent,  287 

Conviction,  must  be  by  voice  of  a  ina}ority  of  the  Court,  6 ;  «n  *  view ' 
of  Justice,  283 ;  upon  prooeediags  by  information,  15 ;  may  be 
waived  in  trifling  cases,  37;  for  indictable  offence  under  the 
Summary  Jurisdiction  Act,  41 ;  previous  conviction  when  a  bar 
to  proceedings  under  that  Act,  ib, ;  conviction  when  an  answer 
to  further  prootfcdings  for  the  same  cause,  see  Assault,  88 ; 
Malicious  Injubikb,  311,  and  ret  judicata^  367.  Evidence  of 
previous  summary  conviction,  15  ;  consequences  of  second  convic- 
tion upon  indictm^it,  368  ;  see  also  Hbgister,  406.  Conviction 
under  Intoxicating  Liquor  Acts,  when  to  be  indorsed  on  licence, 
268.     Forms  of  conviction,  see  Appendix  VIIL,  IX. 

COBONEB,  141.  Inquest,  when  necessary,  ib.;  power  of  coroner  to 
require  accused  person  to  be  brought  before  him,  142 

Corpse,  see  Bodt,  suprd 

CoBPORAL  Punishment,  see  Biboh-bod,  suprA 

Costs,  142 ;  in  indictable  cases,  143 ;  of  witnesses,  459 

Counsel,  see  Practice  (4)..  361,  and  Solicitors,  421 

Court,  petty  sessional,  4,  5  ;  an  open  court,  362 

Court-house,  3 ;  occasional,  5,  51 

Credit,  obtaining  under  false  pretences,  95 

Crime  and  Criminals,  see  Prevention  of  Crime,  368 

Criminal  Charge,  meaning  of  term,  42;  withdrawing,  see  Com- 
pounding, 128,  and  Prosecution  of  Offences,  376 

Cruelty  to  animals,  144  ;  to  children,  118 

CusTOS  RoTULORUM,  122  (note) 


Damage  to  property,  see  Malicious  Injuries,  310;  Mischief,  322 

Damages,  see  Compensation,  swpra 

Dangerous  and  ruinous  buildings,  388  ;  dangerous  dogs,  153 ;  aoimals, 
329 ;  diversions,  120,  324 ;  trades,  329 ;  goods  on  railways,  398 
(4),  or  on  board  ship,  230 

Dat,  see  Time  (computation  of),  441 ;  day-time,  200 

Dead  Bodt,  see  Bodt,  svprd 

Debtors,  fraudulent,  94 

Debt,  43 ;  civil,  44 ;  imprisonment  in  respect  of,  45 

Declabation,  in  lieu  of  oath,  330 ;  and  see  Evidence,  179 

Deeb-stealing,  293 
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Detindant,  when  'criminally'  charged,  42 ;  non-iqypeannce  of,  359  ; 
when  may  give  evidence,  181, 184 

DEnLXMSNT,  or  procnring  defilement,  119  (4,  5) ;  tee  also  Ck>vspiBAOTy 
132 

Dim Ain>iNO  money  with  menaces,  tee  Laboent,  288,  296  (29) ;  Aoons- 
INO  OF  Obimb,  60 

Depobitionb,  27  ;  of  witness  dangerously  ill,  459 

Dbsibtbb,  tee  Solddeb,  417 ;  Mhjtia,  320 ;  sailors  deserting  or  refus- 
ing to  join  ship,  230 

Dbsebted  PBunsKS,  giving  possession  of,  286 

Dbbbbtino  family,  tee  YAOBAirrB,  449  (1, 15)  \  wife,  249 

DETAnmio  property,  148  ;  person,  tee  Habeab  Ck)BFUS,  223 

DiBEABB,  infections,  tee  PuBuo  Health  Aot,  386 

DiBEABED  Animals,  tee  CoNTAaiouB  Diseases,  ttipr^;  diseased 
meat,  &o.,  384 

DiBMiBSAL  of  charge, — certificate,  15,  37,  88,  and  Appendix  XI.; 
tee  also  Costs,  142 

DisoBDBBLT  CoMDDCT,  149;  dronk  and  disorderly,  164 ;  see  also  RiOT 

DiSOBDEBLT  HOUSES,  150 

Disqualification  of  JusnoES,  tu  V^Jkxnvm  (11),  364 ;  Intoxioatino 
LiQUOB,  274 

DiSTHXiNO,  tee  Spirits  Aot,  423 

DiSTBESS,  18,  19,  150 ;  of  goods  in  Scotland,  151 ;  tenant  removing 
goods  to  avoid,  488  ;  of  cattle  damage  featcmt,  113 

DiSTUBBiNO  the  peace,  149  ;  congregation  in  church,  &c,  121 

Divided  Pabishbs  Act,  tu  Poob,  855 

Divisions,  petty  sessional,  3,  8 

DivOBCE,  tu  'summary  judicial  separation,'  251 

Dooumbntabt  evidence,  184 

Dogs,  ownership  of,  151 ;  dog-stealing,  152  ;  unlawful  possession  of, 
ih, ;  killing  or  wounding,  ib, ;  sheep-bildngand  mischievons  dogs, 
153 ;  dangerous  dogs,  ib. ;  stray  dogs,  154  ;  mad  dogs,  ib,  ;  dogs 
drawing,  155;  dog  licences,  ib.  See  also  Game,  209,  and 
Poison,  345 

DooBS,  breaking  by  constables,  tee  Abbest,  80,  83  ;  Di^tbess,  151 ; 
wantonly  knocking  or  ringing  at,  149 

Dbains,  tee  Hiohwatb,  237  ;  Public  Health  Act,  379 ;  foul  drains, 
as  nuisances,  388 

Dbink,  tee  Drunkenness,  160 ;  Habitual  Dbunkabds,  224 ;  Intoxi- 
oatino LiQUOB  Laws,  259  ;  selling  without  licence,  277 ;  drink- 
ing *  on  the  premises,'  270 

Dbivino  and  Bidino,  offences  connected  with,  156 
Dbuos,  sale  of,  tee  Poison,  344 ;  drugging  «.Tiiwi«i1i|,  160 
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Dbunkenness,  bow  far,  in  any  sense,  an  excuse  for  crime,  160  ;  story 
of  the  tradesman  and  the  pot-boy,  161  ;  drunkenness  in  public 
place,  163  ;  penalty  for  simple  drunkenneiM,  164  ;  for  being 
drunk  and  (Usnrderly,  or  drunk  while  in  charge  of  carriage, 
&c.,  or  of  loaded  firearm^,  or  while  on  licenced  premises,  ib. ; 
landlord,  when  entitled  to  be  drunk,  ih. ;  postman  drunk.  358  ; 
railway  servant  drunk  on  duty,  397 ;  passenger  on  board 
steamer,  231. 

Dwelling  House,  stealing  from,  net  Larceny,  287,  296  (30,  31) ; 
trespass  on,  442 ;  %-t  also  Housebrbakino,  245  ;  and,  as  to 
constable's  right  to  enter  in  pursuit.  Arrest,  80,  83 ;  setting 
fire  to,  Kt  Arson,  85  (2) 

Dying  declaration,  tet  Evidence,  180 

Dynamite,  for  killing  fish,  165  ;  as  an  explosive,  186 


Early  Closing  licences,  266 

Education,  elementary,  165  ;  order  to  Attend  school,  166  ;  meaning  of 
word  *  attendance,'  167;  school  board  bye-laws,  i6. ;  parental 
hardships,  168  ;  factory  children,  169 

Egos,  ttt  Birds,  ^06 ;  Game,  210 

Ejectment,  «ec  Landlord  and  Tenant,  285 

Election,  parliamentary  franchise,  170 

Embezzlement,  by  clerk  or  servant,  171 ;  by  co-partners,  297  (86) ; 
falsification  of  accounts,  173 

Employers  and  Workmen  Act,  173 

Enclosed  Premises,  ite  Trespass,  443 

Encroaching  upon  highway,  238 

Enlistment,  «e«  Miutia,  319  ;  Soldier,  415  ;  of  apprentice,  79 

Escape  of  prisoner,  preventing,  zee  Arrest,  82 

Estreatment  of  recognisances,  404 

Evidence,  175 ;  circumntantial,  176 ;  presumptive,  arising  from  the 
possession  of  st«>len  g<M)ds,  292  ;  cnnfewion  of  accused,  177 ; 
rules  of  evidence,  178  ;  witnesses,  summons  and  warrant  for,  12  ; 
form  of  summons.  Appendix  YI. ;  how  sworn,  and  when  excused 
from  oath,  179  ;  dying  declarations,  180  ;  examination  of  wit- 
nesses, ih,  ;  evidence  of  parties  in  criminal  proceedings — their 
husbands  and  wives,  181;  evidence  of  police  constables,  182; 
evidence  of  parties  in  civil  proceediugs,  184 ;  documentary 
evidence,  ih. ;  set  also  Bastardy,  99  ;  Intoxicating  Liquor,  275 ; 
Register,  406 ;  and  title  Witnesses,  infrd 

Examination,  preliminary,  in  indictable  oases,  24 ;  of  the  person,  136 

Excise,  185  ;  Excise  prosecutions,  i&. 

Ex  parte  proceedings,  359  ;  in  Bastardy,  100 

Expenses,  ite  Costs,  142 
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ExPLOBiYBS  Act,  185  ;  exploeives  clagsified,  186 ;  gunpowder  storee,  i&.; 
Bale  of  gunpowder  and  fireworks  by  retail,  187  ;  gunpowder,  &c., 
for  private  use,  188  ;  legal  proceedings  and  offences,  i6. 

ExposiNO  children,  119  ;  exposing  person,  tee  Indecency,  253 

ExTOBTiON,  Kt  Accusing  of  Crime,  60  ;  Thrkatbnino  Lettebs,  440 

EXTBADITtoN  OF  CSIHINALS,  190 

Factobt  Act,  191 ;  textile  and  non-textile  factories,  ih. ;  workshops, 
192 ;  inspectors,  ib. 

Fairs,  %u  Markets  and  Fairs,  314 

False  accounts,  173 

False  imprisonment,  action  for,  tee  Arrest,  81 ;  see  also  Habeas 
Corpus,  223 

False  Pretences,  193 ;  Summary  Jurisdiction  inapplicable  except  in 
the  case  of  a  child,  55  ;  anecdote  in  point,  56 ;  seduction  under, 
120 

False  teeth,  we  Restitution  op  Stolen  Property,  407 

Falsi,  weights,  457  (9, 10) ;  warranty  of  food,  &c.,  64 

Family,  leaving  chargeable,  see  Vagrants,  449  (1, 15) 

Fees,  see  Clerks  to  Justices,  125,  and  Appendix  XIX. 

Felony,  196 ;  misprision  of  felony,  197 ;  receiving  goods  obtained  by,  t6.; 
consequences  of  a  second  conviction,  368 

Fences,  encroaching  on  highway,  238  ;  stealing,  294  ;  breaking,  312 

Fighting,  see  Affray,  66;  Arrest,  80;  Manslaughter,  325;  Riot, 
410 

Finding  property,  197 

Fines,  power  to  mitigate,  16  ;  when  may  be  imposed  in  lieu  of  impri" 
sonment,  t5.  and  392  ;  giving  time  for  payment,  and  accepting 
security,  17,  52;  enforcing  by  alternative  imprisonment,  17;  by 
distress,  18  ;  fines  not  exceeding  5s.,  427  (3) ;  scale  of  imprison- 
ment on  non-payment,  428.  Fines  in  the  case  of  childi^n,  36, 
55,  116 ;  of  married  women,  252.  Application  of  fines,  23,  and 
see  Excise,  185 ;  see  also  Punishment,  390 

Fire,  see  Arson,  84;  on  highway,  244;  in  chimney,  348 

Firearms,  drunkenn^  when  in  charge  of  loaded,  164 ;  wantonly  dis- 
charging in  public,  244,  348  ;  tax  upon,  see  Gun  Licence,  221 ; 
incautious  use  of,  324 

Fireworks,  199;  retail  sale  of,  187 

Fish  and  Fishing,  200 ;  close  time  for  freshwater  fish,  201 ;  damaging 
fish-ponds,  313 ;  selling  unwholesome  fish,  384 

Fixtures,  stealing,  see  Larceny,  296  (23),  297  (35) 

Flogging,  see  Birch-rod,  m'jgrd 

Food  and  Drugs,  adulteration  of,  61 ;  flour,  110 
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Food,  unwholesome,  exposed  for  sale,  9U  Public  IIbalth,  384 

Footpath,  riding,  Ac.,  upon,  159,  347 

F0BKIGNER8,  see  Aliens,  70 ;  extradition,  190 

FoBPEiTEr)  Goods,  under  Summary  Jurisdiction  Act,  sec.  39,  57 

Forgery,  202 

Fortune-telling,  zet  Vagrants,  450  (9) 

FouNi>  offending,  81  ;  on  enclosed  premises,  set  Trespass,  443 

Fox-hunting,  confers  no  right  to  cross  private  land,  211 

Fraud,  set  False  Prktencer,  193;  see  also  Agents,  67.    Fraudulently 
collecting  alms,  450  (14) 

Fraudulent  Debtors,  94 

Frauds,  Statute  of,  68 

Fruit-stealtng,  itt  Larceny,  294  (10),  296  (25) ;  «aj  also  Malicious 
Injuries,  312  (2) 

Furious  Driving,  or  ridiug,  159  (IJi) 


Game,  205 ;  property  in  wild  animals,  ih. ;  definition  of  game — hares, 
207 ;  Groimd  Game  Act,  1880,  208 ;  licence  to  kill  game,  209 
killing  «»ut   of  season,  210 ;    destroying  game,  eggs,  &c.,  ih, 
treppass  in  search  of  gatne,  211  ;  trespasii  in  the  day-time,  id. 
in  the  night-time,  212 ;  Poaching  Prevention  Act — derivation  of 
word  'poacher,'  ih,\  licences  to  deal  in  game,  213  ;  offences  by 
licenced  dealers,  214 ;  buying  and  selling  game,  it.;  legal  pro- 
ceedings, ib. 

Gaming,  215 ;  difficulties  in  the  way  of  legislation,  ih.\  gaming-houses, 
217;  betting-houses,  218;  Betting  Act,  1874 — ^betting  adver- 
ti>en)ent8,  %b.\  cheating  at  play,  219  ;  wagers. null  and  void,  ih.\ 
gambling  on  the  Stock  Exchange,  t6.;  bet  upon  a  walking  match, 
ih. ;  gaming  upon  lii-enced  premises,  270  ;  gaming  in  public,  «ee 
Vagrants,  4.  0  (17) 

Gaol,  stt  Prison,  infrd 

Gardens,  stealing  from,  294  (10);  damaging,  312  (2),  313  (11) 

Garotting,  see  Assault,  90  (10,  17) 

Gas,  220  ;  gas  rents,  ih. ;  fraudulent  use  of  gas,  ih. ;  meters,  ih. ;  gas 
supply,  221  ;  illuminating  power,  testing,  ib. 

Gates,  stealing,  &c.,  294  (8) 

General  Sessions,  47 

Gipsies,  447  ;  encamping  on  highway,  244 

Glanders,  138  [note) 

Glass,  as  a  measure  of  beer,  278  {note) 

Gleaning,  221 

Good  Behaviour,  see  Surety  op  the  Peace 
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Ghadt,  9tt  Bebad,  109;  nle  of  poisoned,  345 

Gbavd  JtmT,  48;  and  mt  Ihdigtmsht,  254 

Gbocebs  lelliiig  drink,  272 

Grodvd  Gamb  Act,  208 

GuABDiAHB,  poor  Utw,  283 

Guutt,  intent  9ee  Practicb  (12),  366 

Guv,  mt  Ftbkabmh,  nqtrd;  gnn  licenoe,  221 

GuHPOWDKB,  iet  ExFLOSiyis,  186;  injnzy  bj,  tee  Assault,  90  (11, 
12, 13) 

Habbas  Obpus,  223 

Habitual  Cbiminalb,  368 ;  register  of,  369 

Habitual  Dbubkabds  Act,  224 

Hackbbt  Cabbiaobs,  225;  penalty  on  infected  person  entering,  386 

Habboubs,  8ee  Hioh  Sbab,  228  ;  petroleum  in,  343 

Habd  Laboub,  226 

Hawkxbs,  226 ;  hawking  petroleom,  342  ;  8|nritB,  425 

Hbai/th,  ue  Public  Hbalth  Act,  infrd 

Hbabotg  of  case,  13 

High  Seas,  228  ;  Admiralty  jurisdiction,  ib. ;  offences  committed  at 
sea,  ib. ;  Merchant  Shipping  Act,  229 

Hiohwats,  231 ;  highway  parishes,  232 ;  districts,  ib, ;  sessions,  234 ; 
surveyor's  liabilities,  235 ;  contracts  by  surveyor,  236 ;  width 
of  roadA,  &c.,  ib.;  materials  for  road  repair,  237;  ditdies  and 
drains,  ib. ;  trees  and  hedges,  ib. ;  obstructions  on  highways,  238 ; 
encroachments,  ib. ;  steam-engines,  windmiUa,  &.C.,  ib. ;  diverting 
or  clofling  road,  239  ;  discontinuance  of  unnecessary  highways, 
240  ;  widening  road,  ib. ;  temporary  road,  ib. ;  bridges,  tft. ; 
main  roads,  241 ;  eztraoidinary  traffic,  ib. ;  bye-laws  by  county 
authority,  ib.;  locomotives  on  highways,  242:  mechanical 
carriat^es,  ib.  (note) ;  highway  offences  in  general,  244  ;  Local 
Government  provisions,  387 

Homicide,  see  Muedeb  and  Manblauouteb,  323 

Hop-binds,  damaging,  313  (10) 

Hobses,  see  Dbivino  and  Riding,  156 ;  cruelty  to,  144  ;  frightening  on 
highway,  245;  injuries  to  by  dogs,  153;  stealing,  295  (16); 
killing  or  maiming,  313  (18);  glandered  horses,  138  (note); 
horHes  at  livery  distrainable  for  rent,  302 ;  requisition  of  for 
military  purposes,  420  ;  see  also  Mabkets  and  Faibs,  314 

Hospital,  in  lunacy,  304 

House,  unBt  for  habitation,  383 ;  feloniously  demolishing,  410 

Housebbeaking,  245 ;  burglary,  246 

Hundred,  liability  of  for  damage  by  riot,  412 


INDEX,  485 


Hunting,  wre  Game,  211 

Husband  and  Wifb,  generally,  248;  evidence  of,  181,  184;  communi- 
cations between,  absolutely  privileged,  184 ;  order  to  protect 
wife's  earnings,  Ac,  249  ;  *  Married  Women's  Propeity  Act, 
1882,'  250  ;  summary  judicial  separation,  251 ;  crimimil  liability 
of  wife,  252;  must  pay  her  own  fine,  ih.\  stealing  from  husband, 
ih.\  order  to  maintain,  353;  leaving  chargeable  to  the  parish, 
«ec  Vagrants,  449  (1, 15) ;  settlement  of,  «ec  PooB,  354 


Idle  and  Disorderly  persons,  «cc  Vagrants,  449 

Illegitimate  children,  tet  Bastardt;  obligation  of  husband  to  sup- 
port, 352 

Impounding  cattle,  113  ;  neglecting  to  feed  while  in  pound,  147 

Imprisonment,  scale  of,  in  relation  to  fines,  428  ;  imprisonment  t;er«u« 
distress,  19;  false  imprisonment,  81,  and  see  Habeas  Corpus, 
223  ;  imprisonment  for  debt,  45 ;  treatment  of  prisoners,  «ee 
Prisons,  372 ;  «ee  also  Children,  115 ;  Hard  Labour,  226 ;  and 
Punishment,  390 

Incorrigible  Eogues,  «ee  Vagrants,  451 

Indecency,  252;  indecent  assault,  89  (6,  7),  and  «ee  Children,  119 

Indictable  Offences,  7;  committal  for  trial  upon,  24;  in  what 
county,  30 ;  summary  jurisdiction  in  respect  of,  34  ;  «ee  also 
Note  on  Summary  Jurisdiction  Act,  53,  and  Indictment,  254 

Indictment,  how  prepared  and  found,  48 ;  Vexatious  Indictments  Act, 
254 

Industrial  Schools,  255 ;  Feltham,  257 

Infants,  «ce  Children,  mprd;  Infant  Life  Protection  Act,  258 

Infectious  Diseases,  «ce  Public  Health  Act,  386 

Information,  9,  259  ;  form  of,  Appendix  I.;  when  must  be  verified  by 
oath,  9  ;  in  indictable  cases,  26 

Informer,  67, 128, 158,  &c. 

Inland  Revenue,  «ee  Excise,  185 

Innkeeper,  260 ;  when  bound  to  supply  traveller,  273  ;  see  also  Lien, 
301,  and  Soldier,  419 

Innocence,  presumption  in  favour  of,  176 

Insanity,  tee  Lunatics,  304 

Intention,  criminal,  «ee  Practice  (12),  366 

Interested  Justices,  see  Practice  (11),  364 

Intimidation  in  trade,  see  Workmen,  460  (4) ;  intimidating  witnesses, 
459 
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Intoxicating  Liquob  Laws,  259 

I.  Licences  in  General,  259 

IL  LiczNCiNO  AND  LiCENCEES  (granting  licences — ^beer-houses — 
confirmation  of  licences — provisional  licences — renewal  of 
licences — transfer  of  licences — temporary  transfers  and  pro- 
tection order — removal  of  licences — six-day  and  early  closing 
licences — occasional  licences — register  of  licences — ^indorsing 
licences — efifect  of  repeated  convictions),  261 

in.  Rules  and  Regulations  (name  on  premises — sale  of 
liquor — sale  under  'off'  licence — gaming  upon  licenced 
premises — disorderly  persons — hours  of  opening  and  clos- 
ing— travellers  and  lodgers —private  friends  of  landlord — 
exemption  from  closing — refreshment  houses— closing  in  case 
of  riot),  269 

rV.  Legal  Pboceedings  (disqualification  of  Justices — entry 
upon  premises  and  search  warrant — evidence —punishment 
and  penalties — forfeitures — appeal — saving  clauses),  274 

V.  Offences,  by  licenced  persons,  277 ;  by  other  than  licenced 
persons,  279 

Ibbbgulasitt  in  proceedings,  ue  Practice  (3),  360 

Jertib'  Acts,  8 

Jews,  evidence  of,  179 

Joint  Offenders,  10, 182 

Judgment  Summons,  45 

Jurisdiction,  limits  of,  3,  8,  24,  358 ;  and  Me  Summons,  429 

Jurors  and  Jurt  Lists,  280;  qualification  and  exemptions — special 
jurors,  t6. ;  grand  jury,  48 ;  petty  jury,  49 ;  episodes  in  trial  by, 
54,  115 ;  right  to  demand  trial  by,  13,  53 ;  jury-book,  124 

Justices,  «ee  Preliminary  Notes,  Chap.  I. ;  and  as  to  their  qualification, 
appointment,  &&,  &c.,  282;  actions  against  Justices,  285; 
disqualification  imder  the  Licensing  Acts,  274;  Justice  de- 
clining to  act,  10,  76;  Justice  interested,  364;  recent  legisla- 
tion opposed  to  the  single  jurisdiction,  51 ;  and  ue  Punishment, 
390 

Juvenile  Offenders  Act  (repealed),  35;  proceedings  against  young 
persons  charged  with  indictable  ofiFences,  ib. ;  ol^rvations  on  the 
pimishment  of  juvenile  offenders,  115 ;  and  »ee  Children,  «ttpr<t 

Landlord,  see  analysis  of  note  on  Intoxicating  Liquors,  su^^d 

Landlord  and  Tenant,  simimary  ejectment,  285;  deserted  premises, 
286 ;  tenant  removing  distrainable  goods,  438 ;  stealing  fixtures, 
297 

Lands  Clauses  Act,  394 

Larceny,  general  observations,  286  ;  defined,  287 ;  Inreeny  by  servant 
distinguished  from  embezzlement,  290;  larceny  by  bailee  or 
temporary  holder,  291 ;  presumptive  evidence  of  theft,  292 ;  un- 
lawfil  possession,  xb,\  summary  jurisdiction  in  larceny,  ih.\  in- 
dictable felonies,  295 
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Letteb,  threatening,  440;  libellous,  297 

Letters,  offences  relating  to,  we  Post  Office,  358 

Libel,  297;  *  Newspaper  Libel  Act,*  299 

Licenced  Premises,  misbehaviour  on,  165;  gaming  on,  270;  making 
additions  to,  263;  and  Me  analysis  of  note  on  Imtoxicatino 
Liquors,  twjpvd 

Licensed  Victualler,  «ee  as  above.  As  regards  his  liability  to  enter- 
tain traveller,  272;  to  receive  soldiers  on  billet,  419 

Licences  (liquor),  «ee  as  above;  selling  liquor  without  licence,  277  ;  for 
billiard,  game,  gun,  dog  licences,  &c.,  zte  the  various  heads 

Lien,  301 

LiOHTS,  masking  or  showing  false  at  sea,  313  ;  extinguishing  street 
lamps,  348 

Limitation  of  time  for  summary  proceedings,  9 

Local  Government,  ite  Public  Health  Act,  infrd 

Locomotives,  road,  «ee  Highways,  242 

Lodger,  defined,  302  ;  stealing  fixtures  by,  297  ;  lodgers  under  the  In- 
toxicating Liquor  Acts,  272;  'Lodgers'  Goods  Protection 
Act,'  301 

Lodging  Houses  (common)  must  be  registered,  &c.,  883;  search  for 
vagrants  in,  449 ;  letting  infected  lodgings,  386 

Loitering  with  felonious  intent,  82 ;  prostitute,  348 

London,  zet  Metropolis,  317 

Lost  Property,  «€c  Finding,  197 

Lotteries,  302;  a  'shower  of  gold,'  303 

Lunatics,  304 ;  private  limatics,  iih, ;  visitors  of  limatics,  305 ;  pauper 
and  quasi-pauper  lunatics,  306 ;  criminal  lunatics,  307 ;  county 
asylums,  t6.;  Hanwell,  308;  marriage  of  ex-lunatic,  309 

Mad  Dogs,  154 

Magistrate,  stipendiary,  6 ;  generally,  stt  Justices,  iwptd 

Main  Roads,  «ge  Highways,  241 

Maintenance  by  relations,  «ee  Poor,  352 

Malicious  Arrest,  action  for,  81 

Malicious  Injuries,  defined,  310;  offences  punishable  summarily,  311 ; 
indictable  offences,  312 

Mandamus,  «ee  Appeal,  76 

Manslaughter,  323 ;  punishment  of,  327 

Man-traps,  314 

Marine  Stores,  Btt  Old  Metal,  331,  and  High  Seas,  231 

Markets,  314;  market-overt,  id. 
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Marriage  and  married  women,  He  Husband  and  Wife,  «i^>rd;  mar- 
riasi^e  of  limatic,  309;  *  Married  Women's  Property  Act,  1882,' 
250 

Ma8T£R  and  Servant,  315;  points  and  offences  relating  to  character, 
&c.,  316 

*  May,*  when  to  be  rt ad  as  *  must,*  77 

Mayor  of  Borough,  283 

Measures,  tee  Weights  and  Measures,  453 ;  liquor,  277  (5) 

Meat,  unwholesome,  384 ;  poisoned,  345 

Memoranda,  when  may  be  used  to  refresh  memory,  180 

Menaces,  demanding  property  with,  288,  296  (29) ;  no  justification  for 
assault,  8i,  325  ;  «ee  also  Surety  of  the  Peace,  433 

Merchant  Shipping  Act,  229 

Metal,  9U  Old  Metal,  331 ;  stealing  metal  from  buOdings,  &c.,  296 

Metropolis — Metropolitan  police  district — central  criminal  court — 
city  Justices — police  magistrates,  317 

Military  Law,  tu  Soldier,  415 

Militia,  318;  embodying  of  force,  319;  enlistment,  i6. ;  fraudulent 
enlistment,  \h, ;  deserters,  320 ;  persuading  to  desert,  ib. 

Milk  and  milk-shops,  321 

Mines,  firing,  86  ;  stealing  from,  296  ;  damaging,  313 

Mint  offences,  «ee  Coin,  125 

Minute  of  conviction,  15  ;  of  order,  44 

Miscarriage,  causing,  9u  Abortion,  60 

Mischief — meaning  no  harm — practical  joke»,  322 

Misdemeanour,  322 

Misdescription,  ut  Variance,  infvd 

Mitigation  of  penalties,  16 

Money,  zee  Coin,  125;  found  on  prisoner,  136;  on  vagrant,  449 

Month,  zee  Time,  computation  of,  441 

Monument,  damaging  public,  313 

Murder  and  Manslaughter,  323 

Mushrooms,  413 

Music  and  Dancing  licences,  328  ;  street  music,  350 

Mutiny  Act,  «e«  Soldier,  415 

Naturalization,  we  Aliens,  70 

Neglecting  to  maintain  family,  &c.,  zee  Vagrants,  449,  (1, 15) 

Newspapers  (Libel  Act),  299 

Night-time,  200,  246 ;  night  poaching,  212 

Non-appearance  of  plaintiff  or  defendant,  359,  360 
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Notice  to  produce  docmnentB,  iee  Etjdencs,  184 

Nuisance,  328  ;  on  highway,  244  ;  in  streets,  »cf  Police  of  Towns 
(3,  4),  347  ;  keeping  swine,  3S1,  and  Appendix,  XIV. 

Oaths,  9ee  Evidence,  179 ;  oaths  taken  by  Justices,  282  ;  unlawful 
oaths,  329  ;  declaration  in  lieu  of  oath,  330 ;  fabe  oaths — per- 
jury, 339  ;  profane  oaths.  437 ;  information,  when  required  to 
be  upon  oath,  9,  12 

Obscene  Language,  tee  Indecency,  252  ;  obscene  books,  prints,  and 
*  Fruits  of  Philosophy,'  330 

Obstructions,  ««e  Highwats,  244  ;  Nuisance,  328 ;  Police  op  Towns 
(3),  347  ;  Railways,  397  (2),  398  (6,  8) 

Obtaining  goods,  Me  False  Pretences,  193 

Occasional  court-house,  5 ;  occasional  licence,  267 

Offences,  generally,  7;  indictable  and  non-indictable,  iih.\  trifling 
offences,  37 ;  law  muat  not  be  strained  to  makt  an  offence,  284  ; 
indictable  offences^  committal  for  trial  upon,  24 ;  dealt  with 
summarily,  34 ;  offences  in  boats  or  carriages  en  rotUe^  9,  25  ; 
upon  the  high  seas,  228 ;  against  public  order,  see  Disorderly 
Conduct,  149;  Driving  and  Biding,  158;  Highways,  244  ; 
and  Police  of  Towns,  346  ;  locality  of  offences,  3,  8,  25,  30,  229 

Offensive  language,  60,  87,  325  ;  offensive  trades,  384 

Old  Metal  Dealers,  331 

Open  Court,  5,  24 

Order,  upon  complaint,  43  ;  form  of,  Appendix,  XV.,  XVI. 

Ouster  of  jurisdiction,  see  Practice  (13),  367 

Overseers,  see  Poor,  350 

Parents,  liability  to  maintain  children,  see  Poor,  352  ;  Vagrants,  449 
(1,  15,  16) 

Parish  Settlement,  354 

Parliamentary  Elections,  franchise,  170 

Partner,  stealing  by,  297,  (36) 

Patent  Medicines,  see  Poison,  344 

Pauper,  casual,  351,  357  ;  pretended,  449  (7) ;  refractory,  357 

Pawnbrokers,  332  ;  servant  of  pawnbroker,  i6. ;  interest  on  loans,  333  ; 
pledges  and  pawn-tickets,  ih. ;  property  unlawfully  pawned — 
restoration  to  owner,  ib. ;  search-warrant,  334 ;  right  to  detain 
customer,  ib.;  offences  by  pawnbrokers,  335 

Pawning,  unlawful,  336 

Peace,  breach  of  the,  see  Affray,  66,  Arrest,  80 ;  disturbing  the 
peace,  see  Disorderly  Conduct,  149 ;  see  also  Surety  of  the 
Peace,  433 

Pedlar,  337  ;  certificate,  ib. ;  offences  by,  338 
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Pbnaltiss,  Ht  FiKBS,  fuprd 

Perjubt,  339 

Permissitb  words,  when  imperative,  77 

Pebson,  stealing  from  the,  39,  296  (27) ;  examination  of  the,  136  ; 
indecently  exposing,  253 

Petroleum,  340  ;  licences,  341  ;  hawking,  342 

Pbttt  Sessional  Coubt,  4 

Pick-looks,  possession  of  with  intent,  &c.,  450  (18) 

Pigs,  as  a  nuisance,  381 

Plants,  stealing,  294  (10, 11);  damaging,  312  (2,  3) 

Plbdoino,  9u  Pawnbbokbb  and  Pawnino,  iu^Oi, 

Pleubopneumonia,  139 

POAOHINO,  9U  Gams,  207  ;  '  Poaching  Prevention  Act,'  212 

Poison,  criminal  administration  of,  344 ;  sale  of  poison,  t6. ;  patent 
medicines,  t6.  ;  poisoned  grain,  345  ;  poisoned  flesh — poisoning  a 
dog,  i6. ;  9t€  also  Absekic,  84,  and  Game,  210 

PoucE,  itt  Constables,  twjprUk ;  police  magistrates  of  metropolis,  818  ; 
police  supervision,  368 

PouOE  OF  TowNa  'Towns'  Police  Clauses  Act,'  incorporated  with 
'  Public  Health  Act,'  346  ;  street  nuisances,  &c.,  in  eoctensOf  847 

Polluted  wells,  closing,  882 

PooB,  850.  Overseers,  ib, ;  poor-rate,  ib. ;  relief  in  general,  851  ; 
permanent  relief — ^maintenance  by  relations,  352 ;  settlement 
and  removal,  354 ;  workhouse  discipline,  357 ;  jurisdiction  of 
Justices,  358 

Possession  of  premises,  giving,  tee  Landlobd  and  Tenant,  285 

Possession  of  stolen  goods,  see  Larobnt,  292 ;  unlawful  possession, 
ib. ;  of  tree,  fence,  &c.,  294  (9) ;  see  also  Old  Metal,  331, 
and  Keoeivbbs,  402 

Post  Office,  358 ;  tee  also  Stamps,  425 

Pound,  parish,  see  Cattle-stbatino,  113;  obligation  to  feed  impounded 
animals,  147  ;  pound-breach,  113 

Powdeb  Magazines,  186 

Practice,  t.e.,  rules  regulating  the  administration  of  the  law,  and  the 
transaction  of  judicial  business,  359 

Pbeliminabt  Examination,  24 

Pbesumption  of  innocence,  176  ;  against  person  withholding  evidence, 
178 ;  of  guilt  from  unexplained  possession  of  stolen  property,  292 

Pbbtbnces,  false,  193 

Prevention  of  Cbimes  Act,  868  ;  letter  from  a  High  Constable,  869 

Pbevious  Conviction,  upon  indictment,  effect  of,  368  ;  under  the- Sum- 
mary Jurisdiction  Act,  sec.  14,  41 ' 
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Principal  and  Aoobssory,  370 ;  liability  of  persons  who  aid  or  counsel 
crime,  371  ;  accessory  after  the  fact,  16.;  accomplice  tummg 
Queen's  evidence,  i&. 

Prisoners,  tee  Constables,  134 ;  cost  of  conveying  to  prison,  18 ;  treat- 
ment of  apprehended  persons,  134  ;  questioning  and  searchmg 
them,  136 ;  property  taken  from  them,  &c.,  136  ;  prisoner  may 
make  his  own  statement,  even  if  defended  by  counsel,  361 

Prisons,  372  ;  prison  commissioners,  ih. ;  visiting  committee,  ih. ;  cor- 
poral punishment,  ib. ;  prison  discipUne,  373 ;  ordinary  diet, 
376 ;  punishment  diet,  ib. ;  story  of  a  prison  mouse,  Appendix 
XX. 

Private  premises,  trespass  on,  442 ;  private  prosecutor,  81,  128  ; 
private  theatricals,  439 

Privies  must  be  provided  in  new  houses,  380  ;  emptying,  360 

Privileged  communications,  317,  422 

Prize  Fight,  see  Affrat,  66 

Profane  Language,  437;  see  also  Blasfhemt,  108 

Property,  taken  from  prisoners,  136  ;  finding,  197  ;  in  wild  animals, 
205 ;  damage  to,  310,  322  ;  restitution  of  stolen,  407  ;  Con- 
spiracy and  Protection  of  Property  Act,*  460 

Prosecution  of  Offences  Act — Public  Prosecutor,  376 

Prosecutor,  private,  81;  liability  for  *  malicious  arrest,*  &c.,  ib.; 
legal  position,  128  ;  binding  over  to  prosecute,  29  ;  as  a  witn^, 
181,  863;  his  or  her  husband  or  wife  may  give  evidence,  tO. ; 
costs  of  prosecution,  126,  142 ;  Public  Prosecutor,  376 

Prostitute,  behaving  indecently,  449  (4) ;  loitering  and  importuning, 
348  (4) ;  harbouring  on  licenced  premises,  278  (10)  ;  in  house  or 
room  of  pubUc  resort,  349  (7) ;  child  living  with  prostitutes, 
266 

Protection  of  Justices,  286 

Protection  Order  (married  women),  249  ;  in  respect  of  licenced 
premises,  266 

Provisional  licence,  264 

Provocation  as  an  excuse  for  retaliatory  violence,  87,  325 
Public  building,  setting  fire  to,  85  (5)  ;  damaging  property  in  museum, 
&c.,  open  topubSc,  or  public  monument,  313  (17) 

PuBUC  Health  Act,  1876, 377  .     .       o«q    . 

I.  Authorities  fob  its  Execution  in  urban  districts,  878 ;  m 

rural  districts,  ib. ;  legal  proceedings,  379 
IL  Sanitary  Provisions  :— sewers  and  drains,  379  ;  disposal  of 
sewage,  380  ;  privies,  waterclosets,  &c.,  ib. ;  scavenging  and 
cleansing,  380  j  water  supply,  381  ;  polluted  wells,  382 ; 
cellar  dwellings,  ib. ;  common  lodging  houses,  383 ;  nui- 
sances, ib. ;  ships,  384 ;  offensive  trades,  ib.  j  unwholesome 
meat,  vegetables,  &c.,  ib. ;  infectious  diseases,  386 ;  infected 
lodgings,  ib.;  epiaemic  disease,  387;  mortuaries  and  dead 
bodies,  387 
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Public  Health  Ac?r,  1875 — continued, 

III.  Local  Govebkment  Pbovirions  : — ^highways,  387 ;  towns' 

improyement  clauses,  minouB  and  dangerous  boildings,  388 ; 

police  resrulfttions,  ib. 
TV.  Miscellaneous:— arHtration    clauses,    389;  expenses  in 

urban  districts,  i6. ;  in  rural  districts,  ib. ;  entay  upon  lands, 

ib. ;  obstruction  to  local  authority,  390 ;  compensation  for 

damage,  t&. 

Public  Houses,  tee  analysis  of  note  on  Intoxicatino  Liquobs,  win-d 

Public  Place,  drunkenness  in,  164;  throwing  fireworks  in,  199  ;  inde- 
cency in,  253  ;  begging  in,  449  (5)  ;  gaming  in,  450  (17) 

Pump,  public,  order  to  close,  382 

Punishment,  generally,  390  ;  of  children,  115 


QuAKEBS,  evidence  of,  179 

Qualification  of  Justice,  282 

QuARBELLiNO,  on  licenced  premises,  164,  165 

QuABTEB  Sessions,  when  held,  47  ;  jurisdiction  of,  ib. 

QuASHiNO  Conviction,  60,  76 

Queen's  Bench,  authority  of,  74 ;  Q.  B.  Divmon,  ib.  {note) 

Queen's  Evidence,  371 

Questioning  prisoners,  14, 135 

Rabbits,  «ee  Game,  208,  &c.;  shooting  at  night,  212 

Racecourses,  licencing,  393 

Raffle,  see  Lotteries,  302 

Railways,  394 ;  proceedings  under  Lands  Clauses  Act — compensation 
for  lands  taken,  ib. ;  bye-laws — ^tickets— luggage — negligence. 
&c.,  395 ;  offences,  397 

Rape,  399  ;  case  of  two  soldiers,  %b.  ;  tee  also  Assault,  87,  89  (6) 

Rates,  401  ;  highway,  232 ;  poor,  350 ;  general  district,  389 ;  private 
improvement,  ih. ;  for  carriages  and  animals  (military  transport), 
fixing  at  Quarter  Sessions,  420 

Rattening,  tee  Workmen,  460  (4) 

Recetvers  of  stolen  goods,  402  ;  summary  jurisdiction,  39  (6) 
Recognisances,  404  ;  estreating,  t6. ;  to  try  appeal,  72,  73 
Recruits,  see  Soldier,  415 
Reformatory  Schools,  405 

Refreshing  memory,  from  memoranda,  &c.,  tee  Evidence,  180 
Refreshment  Houses,  273 

Refusing  to  adjudicate,  76  ;  to  assist  constable,  82  ;  to  quit  licenced 
premises,  165  ;  to  give  evidence,  179 
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Register,  Court,  406 ;  under  Licensing  Acts,  267  ;  of  *•  habitual  cruni< 
nals/  369 

Rehearing  case,  zee  Practice  (8),  363 

Relations,  maintenance  by,  ztt  Poor,  352 

Relief,  under  poor  law,  351 

Remanding,  person  charged  with  indictable  offence.  26;  under 
Summary  Jurisdiction  Act,  36 ;  distinction  between  remand 
and  practice  on  adjournment,  363 

Removal,  of  licences,  266 ;  of  poor,  357  ;  of  distrainable  goods,  438 

Renewal  of  licences,  264 

Rent  in  arrear,  removing  goods  to  evade  distress,  438 

Reply,  right  of,  14 ;  in  bastardy  cases,  100 

Reputed  thieves,  we  Vagrants,  451  (21) 

Res  judicata,  tet  Practice  (14),  367 

Rescuing  from  custody,  82 

Resisting  constable,  133 ;  wt  also  Vagrants,  451  (22,  25) 

Restitution  of  stolen  property,  407 ;  property  *  in  the  hands  of  the 
law ' — false  teeth,  d>. ;  a  lady's  complamt,  ih,  {noU) 

Revenue,  tee  Excise,  185 

Reward,  zet  Compounding,  130;  for  stolen  dogs,  152 

Riding,  «ee  Driving  and  Riding,  156 

Right,  claim  of,  as  an  ouster  of  summary  jurisdiction,  367 

Riot,  410;  *  reading  the  Riot  Act,*  411  ;  liability  of  hundred,  412 

River,  offences  committed  on,  8,  25 

Road,  tee  analysis  of  note  on  Highways,  iwprd. 

Robbery  with  violence,  Me  Assault  91  (16, 17) ;  demanding  property 
with  menaces,  296  (29) 

Rogue  and  vagabond,  <ee  Vagrants,  450 ;  incorrigible,  451 

Rooks  and  rookeries,  412 

Roots,  stealing,  294  (10,  11)  ;  damaging,  312  (2,  3) 

Ruinous  and  dangerous  buildings,  compulsory  removal  of,  388 

Rules  under  the  Summary  Jurisdiction  Act,  413 

Running  Away  from  wife,  &c.,  Ht  Vagrants,  450  (15) 


Sacrilege,  %te  Church,  122 

Sanitary  regulations,  ttt  Public  Health,  «iiprd. 

Scale  of  Imprisonment,  on  non-payment  of  fine,  &c.,  428 

School  Board,  Me  Education,  166 

Scotland,  service  and  execution  of  process  in,  480 
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Sea-birds,  ut  Birds,  105 

Sea,  offences  committed  at,  or  on  the  sea-shore,  228 

Seamen,  deserting,  230 ;  recovery  of  wages  by,  i6. 

Search-warrant,  413  ;  form  of.  Appendix  XVIT. 

Searohino  prisoners,  185 ;  by  officer  of  Customs,  148 

Second  conviction  for  crime,  consequences  of,  368 

Security  for  payment  of  fine,  &c.,  17 

Seduction,  120,  and  ue  Conspiracy,  132 

Seeds,  adulterating,  &c.,  414  ;  selling  or  scattering  poisoned,  345 

Self-1>epence,  right  of,  86,  247,  324 

Sentences,  observations  on,  «ee  Punishment,  390 

Separation,  judicial,  itt  Husband  and  Wipe,  261 

Servants,  zee  Master  and  Servant,  315;  characters,  816;  embezzle- 
ment by,  171 ;  stealing  by,  290,  297 

Service  of  summons,  11 ;  in  Scotland,  430 

Sessions,  Petty,  4 ;  Special,  5 ;  Quarter  and  General,  47 

Settlement,  «ee  Poor,  854 

Settlino  or  withdrawing  charge,  «ec  Compounding,  128 

Sewers,  %te  Public  Health,  379 

Sheep-stealino,  295  (16) ;  sheep  worried  by  dogs,  153 

Ships  and  Vessels,  burning,  86  (42) ;  stealing  from,  296  (33) ; 
damaging,  313  (19) ;  offences  on  board,  9,  25  ;  and  iet  High 
Seas,  228 ;  sending  dangerous  goods  by,  230 ;  ships  under 
Public  Health  Act,  384 

Shooting,  tee  Assault,  90  (8),  and  Game,  205 ;  licence  to  kill  game, 
209  ;  gun  licence,  221 

Shop,  breaking  and  entering,  246  (2,  3) 

Shore,  jurisdiction  between  high  and  low  water  mark,  228 

Shrubs,  stealing,  294  (10,  11) ;  damaging,  312  (2,  3) 

Signals,  showing  false  sea-lights,  &c.,  313  (20) ;  tampering  with  rail- 
way signals,  398  (8) 

Simple  Larceny,  286 

Six-day  Licences,  266 

Slaughter  Houses,  414;  slaughtering  cattle  in  street,  347 

Small  Penalties  Act  (repealed),  21 

Small  Pox,  386  ;  inoculating  with,  «ce  Vaccination,  446 

*  Smashing,'  «ec  Coin,  127 

Smoke,  as  a  nuisance,  ttt  Public  Health,  383 

Smuggling,  9u  Customs,  148 
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SoLDiEB,  415;  Army  Act,  t&.;  enlistment,  i&. ;  exemption  from  dvil 
process,  416 ;  liability  to  maintain  family,  417;  deserters,  i6.; 
purchasing  regimental  necessaries,  418  ;  route-marching,  billet- 
ing, requisition  of  horses,  carriages,  boats,  &o.,  419 ;  1^^  pro- 
ceedings, 421 

Solicitors,  421;  as  advocates,  tte  Practice  (4),  361;  qualification 
of,  422 ;  privileged  communications,  t6. ;  an  unprivileged  re- 
mark, »&. 

Special  Constables,  422 

Special  sessions,  5 ;  for  highways,  234 

Spirits,  licence  to  retail,  260 ;  selling  to  children,  277 ;  how  far  may 
be  reduced  with  water,  66  ;  'Spirit  Act,  1880,*  423  ;  unlicenced 
distillation,  %h, ;  conveyance  of  spirits  without  permit,  424  ; 
methylated  spirit,  425  ;  hawking  spirits,  227,  425 

Spring  Guns,  ztt  Man-traps,  314 

Stabbing,  k€  Assault,  90  (9) 

Stacks,  firing,  «ee  Arson,  85  (17) 

Staoe  Plats,  zte  Theatres,  439 

Stamps  on  agreements  and  receipts,  69 ;  hawking,  425 ;  using  a  second 
time,  ib. ;  stamping  weights  and  measures,  455 — 6 

Stating  Case  for  Superior  Court,  73 

Station,  police,  bailing  from,  134 

Statutory  Declaration,  «cc  Oaths,  330 

Stealing,  generally,  «ee  Larceny,  286  ;  post-letters,  358 

Steam  Engines  dangerously  near  highway,  238 ;  steam  road  locomotives, 
242 ;  a  steam  tricycle,  id. 

Still,  keeping  or  using  without  licence,  423 

Still-born  child,  burying  child  bom  alive  as  if,  107 

Stipendiary  Magistrates,  6 

Stolen  Property,  unexplained  possession  of,  292 ;  receiving,  402 ; 
restitution  of,  407 ;  search-warrant  for,  413 

Stone-throwing,  «ee  Police  op  Towns,  348  (4) ;  at  trains,  398  (9) 

Stowaways,  230 

Strangle,  attempt  to,  iee  Assault,  90  (10) 

Stray  Animals,  Ht  Cattle-straying,  112 

Street,  defined,  under  Towns'  Police  Act,  346 ;  under  Public  Health 
Act,  387 

Street  Offences,  see  Disorderly  Conduct,  149;  Police  of 
Towns,  346 ;  street  music,  350 

SuBP(ENA,  12 ;  service  in  Scotland,  430  ;  Crown  office,  27,  363 

Suicide,  attempted,  425 
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SuMMABT  Jdbisdiction,  ut  Preliminary  Notes.  Note  of  main  points 
in  dealiug  with  offences  thns  triable,  426 ;  Act  of  1879,  note 
on,  61 

Summon^  10,  11,  859,  360,  429 ;  discretion  as  to  granting,  10;  service 
of,  11 ;  subpoena,  12 ;  judgment  summons,  45 

Sunday,  430 ;  and  ut  Tims,  441 

Supervision,  police,  368 

SiTRBTT  for  payment  of  fine,  &c.,  17,  46 

Surety  of  the  peace.  433 ;  for  good  behaviour,  436  ;  alteration  of  terms, 
&c.,  after  commitment,  435 

Surveyor  of  highways,  232,  235,  &c. 

Suspected  Person,  we  Vagrants,  451  (21) ;  Prevention  of  Crime, 
368 

Swearing,  false,  zet  Perjury,  339 ;  profane,  437 

Sweep,  chimney,  120 

Swindling,  Me  Fraudulent  Debtors,  94 ;  False  Pretences,  193  ; 
Gaming,  219;  and  Vagrants,  450  (9,  14,  17) 

Swine,  as  a  nuisance,  381 ;  form  of  complaint.  Appendix  XIV. 

Taxed  Carts,  437  , 

Telegraphs,  injuring,  312  (5,  16) ;  telegraphic  message,  359 

TkNANT,  holding  over,  tet  Landlord  and  Tenant,  285 ;  tet  also 
Lodgers'  Goods  Protection,  301 ;  tenant  stealing  fixtures,  297; 
removing  goods  to  avoid  distress,  438 

Theatres,  439;  licences,  %b.\  private  theatricals,  %b.\  jurisdiction  of 
Lord  Chamberlain,  440 

Threatening  Letters,  440 ;  demanding  property  with  threats,  296  (29); 
tee  also  Accusing  of  Crime,  60 

Thieves,  harbouring  on  licenced  premises,  279  ;  reputed  thief,  »ee 
Vagrants,  461  (21) ;  child  keeping  company  with  thieves,  256 

Throwing  Stones,  «ce  Police  of  Towns,  348  ;  railways,  398 

Time,  computation  of,  441  ;  within  which  information  must  be  laid,  9 

Title,  plea  of,  «ce  Practice  (13),  367 

Tobacco,  hawking,  227  ;  smuggling,  148 

Tools,  for  coining,  126  ;  for  forgery,  203  ;  hiding  workman's,  460  (i) 

Towns'  Improvement  Clauses  Act,  388 

Towns'  Police,  9ee,  Pomes  of  Towns,  346 

Traction  Engines,  ttt  Highways,  242 

Trade,  disputes,  tu  Employers  and  Workmen,  173  ;  wages,  «ec  Truck 
Act,  444 ;  intimidation,  460  ;  offensive  trades,  384 

Tramps,  «ce  Vagrants,  447 

Transfer  of  licence,  265 

Traveller,  bondfidcy  272  ;  railway  travellers,  394 
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Treasure  Trove,  «ce  Finding  Property,  119 

Trees,  stealing,  294  (7),  296  (24) ;  injuring,  311  (1),  313  (11);  stt  also 
Highways,  237 

Trespass,  when  a  criminal  matter,  442 ;  improper  distinguished  from 
unlawful  purpose,  443  ;  man  under  bed,  t6.;  wilful  and  malicious 
trespass,  444 ;  right  to  eject  trespasser  by  force,  \h.\  trespass  in 
search  of  game,  211  ;  by  cattle  damage  ftatarUt  113 

Tricycle,  a  steam,  242 

Trivial  offences,  37 ;  trivial  libels,  300 

Truck  Act,  444 

Turnpike  Roads,  converted  into  main  roads,  241  ;  *  Turnpike  Act,' 
offences  under,  156 

Underground  Lodgings,  see  Public  Health,  382 

Union,  Justices  ex  officio  guardians  of,  350  ;  jurisdiction  in,  358  ;  Rural 
Sanitary  District  constituted  with  reference  to,  378 

Unlawful  possession,  292  ;  of  soldier's  clothes,  &c.,  418  ;  unlawful 
purpose,  trespass  with,  443  ;  unlawful  assembly,  see  Riot,  410 

Unwholesome  meat,  &c.,  may  be  condemned  and  destroyed,  384 

Urban  and  Rural  sanitary  authorities,  378 

Vaccination,  compulsory,  446;  manifesto  of  the  'Anti-compulsory 
Vaccination  Society,'  447 

Vagrants,  447  ;  arbitrary  nature  of  the  *  Vagrant  Act,*  448  ;  apprehen- 
sion of  vagrants,  ih. ;  search  of  lodging-houses,  ib. ;  three  classes 
of  vagrants,  449 

Variance  between  matters  alleged  in  the  information  on  summons 
and  those  proved  at  the  hearing,  360 

Vegetables,  stealing  or  damaging  with  intent  to  steal,  294  (10,  11) ; 
selling  unwholesome,  384 

Vexatious  Indictment  Act,  254 

View,  conviction  on,  see  Justices,  283  ;  view  of  highway  previous  to 
diversion,  &c.,  239 

Vitriol-throwing,  see  Assault,  90  (12) 

Vivisection,  452 

Volunteers,  see  Murder,  324 

Voters,  parliamentary  franchise,  170 

Wagers,  see  Gaming,  219 

Wages,  not  as  a  rule  recoverable  before  Justices,  43  ;  see  Employer 
and  Workman,  173  ;  Master  and  Servant,  315  ;  Truck  Act, 
444  ;  seamen's  wages,  see  High  Seas,  230 

z 
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Waiver  of  irregularity,  •ee  Pbaotice  (3),  360  ;  of  objection  to  justice 
interetrt^  ih.  {\\\  366 

Walt.,  affixing  paper  on,  or  defacing,  349 

W  ARRANT,  in  the  fintt  instance,  12,  26  ;  on  non-appearance  to  summons, 
360,  and  Kt  form,  Appendix  IV. ;  warrant  of  commitment,  17, 
and  me  form.  Appendix  XII. ;  issue  of  warrant  to  Scotland,  430  ; 
search-warrant,  413,  and  «ee  form.  Appendix  XVII. 

Watkr,  compulsory  supply,  we  Public  Health,  381 ;  closing  polluted 
wells,  &c.,  382 ;  watervlosets  must  be  provided  in  new  houses, 
380 

Weapon,  robbery  by  person  armed  with  <  ffensive.  ue  Assault,  91  (1 7) ; 
sn  also  Housebreaking,  247  (4),  and  Vagrants,  451  (19); 
uning  in  quarrel,  325 

Weights  and  Measures,  453  ;  standards  and  *  parliamentary  copies,' 
\h. ;  local  authority — inspectors,  454  ;  stamping  weights,  &c., 
455 — 6  ;  rules  and  penal  clauses,  ih. ;  offences  and  penalties,  457 

Wells,  closing  polluted,  382 

Whipping,  %ee  '  Birch-rod,'  iwprd 

Wipe,  set  Husband  and  Wife,  swprd 

Wild  Birds,  ««e  Birds,  105 

Wilful  damage,  %ee  Malicious  Injuries,  swprd 

Will,  or  codicil,  forging,  204  (6) ;  stealing,  &c.,  295  (21) 

Windmill  too  near  highway,  238 

Wine  Licences,  260  ;  wine  *  off,'  262  ;  teetotal  wine,  65 

Withdrawing  charge,  ue  Compounding,  &c.,  128 

Witnesses,  enforcing  attendance  of,  12,  26 ;  form  of  subpoena,  Appendix 
VI ;  witnesses  in  general,  «ee  Evidence,  179 ;  refusing  to  be 
sworn,  or  to  answer,  t6.;  may  speak  with  perfect  freedom,  180  ; 
need  not  criminate  themselves,  181  ;  dying  declarations,  180  ; 
examination  of  witnesses,  ih. ;  witnesses  in  criminal  proceedings, 
181  ;  husbands  and  wives,  {b.\  communications  between  married 
persons  always  privileged,  184  ;  police  constables  as  witnesses, 
182 ;  accomplices,  178  ;  joint  offenders,  182  ;  one  witness 
generally  sufficient,  178  ;  opinions  of  witnesses,  ih.\  witnesses  in 
civil  proceedings,  184  ;  ordering  witnesses  out  of  court,  363  ; 
binding  over  to  prosecute,  or  give  evidence,  29  ;  dissuading  or 
threatening  witnesses,  459  ;  deposition  of  witness  dangerously 
ill,  ih.  ;  expenses  of  witnesses,  ih. ;  »ee  also  Bastardy,  97  ; 
Perjury,  339  ;  Rape,  400  ;  and  Solicitors,  422 

Women,  «c«  Abduction,  59 ;  Children,  119  (4,  5) ;  assaulting,  89  (2, 
6) ;  married  women,  see  Husband  and  Wife,  248 

Workhouse,  see  Poor,  357 ;    remand  of    child  to,  see  Industrial 
Schools,  256 

Workmen  (Conspiracy  and  Protection  of  Propei-ty  Act),  460 ;  tee  also 
Employers  and  Workmen,  173 
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Workshops,  »e€  Factory  Act,  192 

Wounding,  iee  Assault,  90  (8,  9) 

Wreck,  »ee  High  Seas,  231  ;  liability  of  hundred  in  case  of  plunder, 
412 

Writing,  when  agreement  must  be  in,  fi7  ;  when  may  be  referred  to  by 
witnesses  to  refresh  memory,  180  ;  writing  on  walls  with  chalk, 
&c.,  349 

Written  Documents,  rules  respecting,  «ee  Evidence,  184 


Young  Persons,  indictable  offences  of,  dealt  with  summarily,  38  ;  sec 
also  Children,  sw^d 


THE  END. 


W.  I.  RICHARDSON,  PRINTER,  4  AND  6,  GREAT  QUEEN  STREET,  W.C. 
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Bullen  and  Leake's  Precedents  of  Pleadings,  with  Notes 
and  Rales  relating  to  Pleading.  Fourth  Edition.  Revised  and  adapted 
to  the  present  Practice  in  the  Queen's  Bench  Division  of  the  High  Court 
of  Justice.  By  THOS.  J.  BULLEN,  Esq.,  and  CYRIL  DODD,  Esq., 
Barrister-at-liaw.    Part  I.    Royal  12mo.    1882.    Price  11. 4s.  cloth. 

Contains :  (1)  Introductory  Notes  on  Pleading ;  (2)  Forms  of  Statements  of 
Claim  in  Actions  on  Contracts  and  Torts,  with  Notes  relating  thereto. 

Browne    and    Theobald's    Xiaw    of   Railway    Companies. — 

Being  a  Collection  of  the  Acts  and  Orders  relating  to  Railway  Com- 

Shnies.  With  Notes  of  all  the  Cases  decided  thereon,  and  Appendix  of 
ye- Laws,  and  Standing  Orders  of  the  ^ouRe  of  Commons.  By  J.  H. 
BALFOUR  BROWNE,  and  H.  S.  THEOBALD,  Esqrs.,  Barristers- 
at-Law.    In  1  vol.,  Demy  8vo.    1881.    Price  11. 12s.  cloth. 

Palmex's  Company  Precedents. — Second  Edition.  For  use  in  rela- 
tion to  Companies  subject  to  the  Companies'  Acts,  1862to  1880.  Arranged 
as  follows  : — Agreements,  Memoranda  and  Articles  of  Association,  Pros- 
pectus, Resolutions,  Notices,  Certificates,  Debentures,  Petitions,  Orders, 
Iteconstruction,  Amalgamation.  Arrangements,  Private  Acts.  With 
Copious  Notes.  Bj  FRANCIS  BEAUFORT  PALMER,  of  the  Inner 
Temple,  Esq.,  Barrister-at-Law.   Royal  8vo.  1881.  Price  11. 10s.  cloth. 

Archibald's  Coiuitvy  Solicitor's  Practice. — A  Handbook  of  the 
Praotice  in  the  Queen's  Bench  Division  of  the  High  Court  of  Justice. 
With  Statutes  and  Forms.  By  W.  F.  A.  ARCHIBALD,  Esq.,  Barrister- 
at-Law.    Royal  12mo.    (1348  pp.)    1881.    Price  11. 5s.  cloth. 

Chitty's  Statutes  from  Magna  Charta  to  1880. — New  Edition. 
— A  Collection  of  Statutes  of  Practical  Utility.  Arranged  in  Alpha- 
betical and  Chronological  Order ;  with  Notes  thereon.  The  Fourth 
Edition.  Containing  the  Statutes  and  Cases  down  to  the  end  of  the 
second  Session  of  the  year  1880.  By  J.  M.  LELY,  Esq.,  Barrister-at- 
Law.    In  6  vols.    Royal  8vo.    (8346  pp.)  1880.    Price  121. 12s.  cloth. 

Supplement  to  above  44  ^  45  Vict,  (1881).  Royal  8vo.  Price  8a.,  sewed. 
Ditto  4&  ^4/d  Vict.    (1882.)    Royal  8vo,    Price  16«.  s&wed. 

Fry's  Specific  Perfomiance. — A  Treatise  on  the  Specific  Per- 
formance of  Contracts.— By  the  Hon.  Sir  EDWARD  FRY,  one  of  the 
Judges  of  the  High  Court  of  Justice.  Second  Edition.  By  the  Author 
and  W.  DONALDSON  RAWLINS,  of  Lincohi's  Inn,  Esq.,  Barrister- 
at-Law,  M.A.    Royal  8vo.    1881.    Price  36s.  cloth. 

Pollock's  Principles  of  Contract. — Being  a  Treatise  on  the 
General  Principles  concerning  the  Validity  of  Agreements  in  the  Law 
of  England.  Third  Edition,  revised  and  partly  re-written.  By 
FREDERICK  POLLOCK,  Esq.,  Barrister-at-Law.  Author  of  "  A 
Digest  of  the  Law  of  Partnership.  Demy8vo.  1881.  Price  IL  8s.  cloth. 
"  For  the  purposes  of  the  student  there  Is  no  book  equal  to  Mr.  Pollock's." 

Shearwood's  Real  Property. — A  Concise  Abridgment  of  the  Law 
of  Real  Property  and  an  Introduction  to  Conveyancing.  Designed  to 
facilitate  the  subject  for  Students  preparing  for  Examination.  (Incor- 
porating the  changes  effected  by  the  Conveyancing  Act) .  By  JOSEPH 
A.  SHEAR  WOOD,  of  Lincoln  s  Inn,  Esq.,  Barrister-at-Law.  Second  j 
Edition.    Demy8vo.    1882.    Price  7s.  6d.  cloth. 

Shearwood's  Personal  Property. — A  Concise  Abridgment  of  the 
Law  of  Personal  Property  j  showing  analytically  its  Branches  and  the 
Titles  by  which  it  is  held.  By  JOSEPH  A.  SHEAR  WOOD,  Esq., 
Barrister-at-Law.    Demy  8vo.    1882.    Price  5s.  6d.  cloth. 

The  Law  Student's  Annnal. — Containing  the  Questions  with 
Answers  to  the  Solicitors  and  Bar  Examinations  (Michaelmas  Term, 
1881,  to  Trinity  Term,  1882,  in  elusive),  with  Remarks  and  Comments.  A 
List  of  Books  suggested  for  Student8,the  Rules  for  the  Solicitors  and  Bar 
Examinations,  1883,  and  the  Scholarships,  &c.,  at  the  diflFerent  Inns  of 
Court.  Cases  and  Statutes,  Extracts  from  Law  Students'  Debating 
Societies,  and  a  subject  for  Prize  Essays.  Edited  by  JOSEPH 
A .  SHEAR  WOOD,  Esq.,  Barrister-at-Law.    8vo.    Price  5s.  cloth. 
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